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DTE MERGER CORP., %,
a Florida corporation
with and into

NATIONAL INVESTMENT MANAGERS, INC,,
a Florida corporation

The following Articles of Merger are submitted in accordance with the Florida Business
Corporation Act, pursuant to section 607.1109, Florida Statutes.

ARTICLEI

The name and jurisdiction of the surviving corporation is National Investment Managers,
Inc., a Florida corporation (the “Surviving Corporation”). The Document Number of the
Surviving Corporation is F28396.

ARTICLE 11

The name and jurisdiction of the merging corporation is DTE Merger Corp., a Florida
corporation (the “Merging Corporation”).

ARTICLE Il

The Plan of Merger is attached to these Articles of Merger as Exhibit A and incorporated
herein by reference.

ARTICLE IV

The merger shall become effective on the date these Articles of Merger are filed with the
Florida Department of State (the “Effective Date™).

ARTICLE Y

The Plan of Merger was adopted by the shareholders of the Surviving Corporation on
March 18, 2011. The number of votes cast for the Plan of Merger was sufficient for approval
under the applicable provisions of Chapter 607. The Plan of Merger was adopted by the
shareholders of the Merging Corporation on March 21, 2011. The number of votes cast for the
Plan of Merger was sufficient for approval under the applicable provisions of Chapter 647.
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IN WITNESS WHEREOF, the undersigned have signed tlieso Articles of Merger as of
this Z/st day of March, 2011. '

SURVIVING CORPORATION:

NATICNAL INVESTMENT MANAGERS, INC.,
a Florida corporation

MERGING CORPORATION:
DTE MERGER CORP., a Florida corporation
By:

Printed Name:
Title:

i@oca/083
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IN WITNESS WHEREOF, the undersigned have signed these Articles of Merger as of
this 2451 day of March, 2011.

SURVIVING CORPORATION:

NAT]GNAL INVESTMENT MANAGERS, INC.,
a Florida corporation

By
Printed Name:
Title:

MERGING CORPORATION:

DTE MERGER CORP., a Flonda corporation

Printed Name: Raberr 1. Everrale

Title: _Preselend
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Execution Version

AGREEMENT AND FLAN OF MERGER
by and between
DTE MERGER CORP.
as Merger Corp,
and
NATIONAL INVESTMENT MANAGERS INC. .
as the Company

Dated March 7, 2011
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND FLAN OF MERGER (this “Agreement”) is made and entered info as
of March 7,2011 by and between DTE Mcrger Corp., a Florida corporation (“Merger Corp”), and
National Investment Managers Inc., & Florida corporation (the “Company”).

RECITALS

WHEREAS, the respective Boards of Directors of each of Merger Corp and the Company
believe it is in the best interests of their respective companies and sharcholders that Merger Corp and
the Company combine into a single company through the statutory merger of Merger Corp with and
into the Company with the Company as the Surviving Corperation (the “Merger™) and, in
furtherance thereof, have approved the Merger; and

WHEREAS, the Company has entered into Voting Agreements in the forms attached as
Exhibit A hereto (the “Voting Agreements™) pursuant to which the shareholders who are signatories
thereto, among other things, have agreed to vote their shares of Common Stock and Preferred Stock
in favor of the adoption of this Agreement and the approval of the Merger.

The partics, intending to be legally bound, agree as follows:

ARTICLE 1.
DEFINITIONS AND USAGE

1.1 DEFINITIONS

For purposes of this Agreement, the following terms have the meanings specified or referred
to in this Section 1.1:

“409A Requiremenis” —as defined in Section 4.9(m).

“Acqguired Companies—the Company and its Subsidiaries, collectively, and “Acquired
Company” means any one of the Acquired Companies.

“Acqyisition Proposal”™ —with respect to the Company, shall mean any offer or proposal
relating to any transaction or series of related transactions involving (a) any purchase from such
party or acquisition by any Person or “group’ (as defined under Section 13(d) of the Exchange Act
and the rules and regulations thereunder) of more than a fifteen percent (15%) interest in the total
outstanding voting secunties of the Company or the other Acquired Companies or any tender offer
or exchange offer that if consummated would result in any Person or group beneficially owning
fifieen percent (15%) or more of the total outstanding Company Stock or voting securities of the
other Acquired Companies, (b) any merger. consolidaticn, business combination or similar
transaction involving the company or any other Acquired Companies, (¢) any sale, exchange,
transfer, license (other than in the ordinary course of business consistent with past practice),
acquisition or disposition of more than fifteen percemt (15%) of the assets of the Acquired
Companies (measured by the lesser of book value or fair market value thereof) in the aggregate, or
(d) any liquidation, dissolution, recapitalization, reorganization, extraordinary dividend or other
significant corporate reorganization of the Company {provided however, that the transactions

Ho b (E s e A g
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between Merger Corp and the Company conteraplated by this Agreement shall not be deemned an
Acquisition Proposal).

“Adjoining Property”—as defined in Section 4.15(¢).
“Agreement’-—as defined in the first paragraph of this Agreement.

“Applicable Contract”-—-any Coniract () under which any Acquired Company has or could
acquire any rights, (b) under which any Acquired Company has or could become subject to any
obligation or liability, or (c) by which any Acquired Company or any assets owned or used by it isor
could become bound.

“Applicable Laws” —all laws, rules and regulations applicable 1o the person, conduct,

transaction, agreement or matter in question, including all applicable common law and equitable:
principles; all provisions of &ll applicable state, federal and foreign constitutions, statutes, rules, .

regulations, treaties, directives and orders of any Govemmental Body, and all orders, judgments and
decrees of all counts and arbitrations.

“Balance Sheet Date” —as defined in Scction 4.4.
“Bid Materials” — as defined in Section 6.4.
“Board Recommendation” — as defined in Section 8.2.

“Breach™—-any breach of, or any inaccuracy in, any representation or warranty or breach of,
or failure to perform or comply with, any covenant or obligation in or of the Contract in question, or
any event that with the passing of time or the giving of notice, or both, would constitute such a
breach, inaccuracy, or fallure.

“Business Day"—any day other than (a) Saturday or Sunday or (b) any other day on which
national banks in Ohio are generally permitted or required to be closed.

“Certificate of Merger” —as defined in Section 2.4,
“Chan gé of Recommmendation™ —as defined in Section 8,1(d).

“Cleanup " —all actions to clean up, remove, treat, or in any other way address the presence,
Release, or Threat of Release of any Hazardous Material whether or not any expense incurred in
connection with such action constitutes a capital expenditure.

“Closing™—as defined in Section 2.3.
“Closing Date"—the date on which the Closing occurs as set forth in Section 2.3.

“Closing Date Balance Sheet” - as defined in Section 2.13(b).

AHIFSTYI
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“Closing Date Cash” — all cash of the Company reflected on the Closing Date Balance
Sheet, less cash required to pay any outstanding checks not reflected as current liabilities on the
Closing Date Balance Sheet.

“Closing Date Final Net Working Capital”-—as defined in Section 2.13(b).

“Closing Date Financial Statements” — as defined in Section 2.13(b).

“Closing Date Net Working Capital” — means, whether positive or negative, (i) current
assets (excluding cash) of the Acquired Companies as of the Closing Date based on the Closing Date
Balance Sheet, minus (i) current liabilities of the Acquired Companies as of the Closing Date based
on the Closing Date Balance Shect (excluding any liability relating 1o Closing Disbursements).

“Closing Date Target Net Working Capital” — means negative Eight Hundred Forty-Five
Thousand Dollars {-$845,000). T

" “Closing Disbursements™—as defined in Section 2.2(b).

“COBRA "—as defined in Section 4.9(d).

“Code™—the Intenal Revenue Code of 1986, as amended, and the rules and regulations
promulgated thereunder.

*Commitment Letters™— as defined in Section 5.4.

“Common Stock”—the common stock of the Company, with par value of $0.001.
“Combany”—as defined in the Recitals of this Agreement.

“Company Board™ -—as defined in Section 8.1{c}.

“Company SEC Documents™ — as defined in Section 4.5(a).

“Company Steck” —the capital stock of the Company, consisting of the Common
Stock and the Preferred Stock.

*Company Stock Option™ — each option to purchase Company Stock outstanding under any
Company Stock Plan. )

“Company Stock Plan™ —each of the 2005 Stock Incentive Plan of National Investment
Managess, Inc., and the 2006 Restricted Stock Plan of National Investment Managers, Inc.

“Consent "—any approval, consent, ratification, waiver, or other authorization.

“Contemplated Transactions™—the Merger and other transactions contemplated by this
Apreement.

HE MU R b
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“Continuing Employees” —as defined in Section 8.7(a).

“Contract™—any agreement, contract, lease, consensual obligation, promise, cormitment,
or undertaking {whether written or oral and whether express or implied).

“Copyrights”—as defined in Section 4.18(a)(iv).
“Deferred Compensation Plan” —as defined in Section 4.9(m).

“Disclosure Schedules™—the Disclosure Schedules delivered by the Company Merger Corp
concurrently with the execution and delivery of this Agreement.

“Effective Time” —as defined in Section 2.4.

“Eligible Dissenting Shares™” —-as defined in Section 2.11(a).
~Employee Plan"—as defined in Section 4.9(a).

“Encumbrance’—any charge, claim, community or other marital property interest,
condition, equitable interest, lien, option, pledge, security interest, mortgage, right of way, easement,
encroachment. servitude, right of first option, right of first refusal, or similar restriction, including
any restriction on use, voling, transfer, reccipt of income, or exercise of any other attribute of
ownership. :

~End Date”—as defined in Section 10.1(b)}3).

~Environment —soil, land surface and subsurface strata, surface waters {including
navigable and nonnavigable inland and ocean waters), groundwaters, drinking water supply, stream
sediments, ambient air (indoor air), plant and animal life, and any other environmental medium or
natural resource.

“Environmental, Health, and Safety Liability"—any Loss, obligation, or other
responsibility resulting from or arising under an Environmental Law or an Occupational Safety and
Health Law.

“Environmental Law ™ —any Legal Requirement that provides for or relates to:

(a) advising appropriate anthorities, employees, or the public with respect to the use of
any Hazardous Material, the Release or Threat of Release of Hazardous Material, violation of
discharge or emission limits or other prohibitions, or any Hazardous Activity orany activity, such as
resource extraction or construction, that could have a significant effect on the Environment;

(b) preventing or reducing to acceptable levels the Release of Hazardous Material into
the Environment;

{c) reducing 1he quantities, or minimizing or controlling the hazardous characteristics, of
Hazardous Material that are generated;

tHIrRSLID:
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(d)  assumng that products are designed, formulated, packaged, and used so that they do
not present an unreasonable risk to human health or the Environment when used or disposed of;

(e) protecting the Environment; ‘
H reducing the risks involved in the transportation of Hazardous Material;

(g}  thecleanup of Hazardous Material that has been Released, preventing its Release, or
addressing the Threat of Release, or paying the costs of such actions; or

(h} making a Person compensate any other Person for damage done to its health or
property or the Environment or permitting self-appointed representatives of the public interest to
recover for injuries done to public assets or resources.

“Equity Security™—in respect of any Person, (a) any capital stock or similar security, (b)
any security convertible into or exchangeable for any security described in clause (a), (¢) any option,

and (d) any “equity security” within the meaning of the Exchange Act.

“ERISA"—the Employee Retirement Income Security Act of 1974, as amended, and the
rules and regulations promulgated thereunder.

“Exchange Aet"—ithe Securities Exchange Act of 1934, as amended, and the rules and
regulations promulgated thereunder.

“Exchange Agent” —as defined in Section 3.1.

“Exchange Fund™ - as defined in Section 3.1.

“Executive Agreements™ — each of {a) the Employment Agreement by and between the
Compuny and Steven J. Ross dated effective November 30, 2007, as amended by Amendment No. |
10 Employment Agreement dated effective August 12, 2010, and (b) the Agreement for Service as
Lead Director by and between the Company and Steven Virany Auguost 5, 2010.

“Executive Officer™ — as defined in Rule 3b-7 of the Exchange Act.

“Facilities"—any real property owned or operated or formerly owned or operated by any
Acquired Company and any buildings, plants, structures, or equipment {(including motor vehicles,
tank cars, and rolling stock) owned or operated or formerly owned or operated by any Acquired
Company. '

“FBCA"™ —as defined in Section 2.1.

" “Financial Statements™—as defined in Section 4 4(a).

“FIRPTA"—the Foreign Investment in Real Property Tax Act, as amended, and the rules
and regulations promulgated thereunder.
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“Forbearance Agreements” — the Twelfth Amendment to Revolving Line of Credit and
Term Loan Agreement by and between the Company and RBS Citizen, National Association, dated
November 24, 2010, and Amendment No. 10 to Securities Purchase Agreement and Loss Agreement
by and among the Company, Worldwide Capital Partners, IV, LLC, Worldwide Capital Partniers V
QP, LLC, and Worldwide Agency Services, LLC dated November 24, 2010, collectively, and
“Forbearance Agreement” means either of the Forbearance Agreements.

“GAAP”-—generally accepted accounting principles in the United States.

“Governmenta] Authorizaﬁon”ﬁany (a) Consent, license, registration, or permit issued,
granted, given, or otherwise made available by or under the authority of any Governmental Body or
pursuant to any Legal Requirement; or (b) right under any Contract with any Governmental Boedy.

“Geovernmental Body " —any:
(a) nation, state, county, city, town, borovgh, village, district, or other jurisdiction;

((3))] federal, state, local, municipal, foreign, multinational, or other government;

(c) povernmental or quasi-govemnmental authority of any nature {including any agency,
branch, department, board, commission, comt, tribunal, or other entity exercising governmental or
quasi-governmental powers);

(d)  bodyexercising, or entitled or purporting to exercise, any administrative, executive,
judicial, legislative, police, regulatory, or taxing authority or power, whether local, national, or
international; or

(e) official of any of the foregoing,

“Hazardous Activity"—the distribution, generation, handling, importing, management,
manufacturing, processing, production, refinement. Release, storage, transfer, transportation,
treatment, or nse of Hazardous Material and any other act, business, operation, or activity that
increases the danger, or poses a risk of harm, to the Environment.

“Hazardous Material "—any substance, material, or waste that is or will foreseeably be
regulated by any Governmental Body, including any material, substance, or waste that is defined or
classified as a “hazardous waste,” “hazardous material,” “hazardous substance,” “extremely
hazardous waste,” “pollulant,” “restricted hazardous waste,” “contaminant,” “toxic waste,”
“pollutant,” or “toxic substance™ under any provision of Environmental Law, including pefroleum,
petroleum products, asbestos, presumed asbestos-coniaining material or asbestos-containing

material, urea formaldehyde, or polychlorinated biphenyls.

“"HSR Act"™—the Hart-Scotr-Rodino Antitrust Improvements Act of 1976, as amended, and
the rules and regulations promulgsated thereunder.

“Indebtedness™ — any (i) indebtedness for borrowed money, (ii} indebtedness evidenced by
any bond, debenture, note, mortpage. indenture or other debt instrument or debt security. (iii)
amounts owing on deferred purchase price for the purchase of preperty, or (iv) gnarantees with

HIM O 3 XN b

-6-



03/21/2011 MON 13:54 FAX 2395932950

respect to any indebtedness or obligation of a type described in clauses (i) through (iii) above of any
Person.

“Intellectual Property Assets” —as defined in Section 4.18(a)(i).
“Interim Balance Sheet”—as defined in Section 4.4(a).
“Intervening Event”—as defined in Section 8.1(d).

“Invention Disclosure” — as defined in Section 4.18(c)1).

“IRS7-—the United States Internal Revenue Service or any successor agency, and, to the
extent relevant, the United States Department of the Treasury.

“Knowledge of the Company"—ineans knowledge, after reasonable inquiry, of each ofthe
individuals identified in Schedule 1.1.

“Leased Real Property™—as defined in Section 4.7(b).

“Legal Requirement ™—any constitution, law, ordinance, principle of common law, code,
rule, reguiation, statute, act, treaty, or order of general applicability of any Governmental Body,
including rules and regulations promulgated thereunder.

“Loss”—any cost, loss, liability, obligation, claim, cause of action, damage, deficiency,
expense {(including costs of investigation and defense and reasonable altorneys’ fees and expenses),
fine, penalty, judgment, award, assessment, or diminution of value.

“Major Clients” — as defined in Section 4.13{a)(i}.
“Major Suppliers” — as defined in Section 4.]13(a)(in).
“Marks” -—as defined in Section 4.18(a)(n).

“Material Adverse Effect™— (i) a material adverse effect on the business, financial
condition or results of operations of the Company and the other Acquired Companies, taken as a
whole, or (ii) preventing or materially delaying the Company’s ability to cansummate the Merger,
excluding in the case of clause (i) above, alone or in combination, any adverse effect resulting from
or arising out of (A) the announcement or pendency of the Merger (including any loss of or adverse
change in the relationship of the Company and the other Acquired Companies with their respective
employees, customers, pariners or suppliers related thereto), (B) general economic or political
conditions ({including acts of terrorism eor war) to the extent that such conditions do not
dispropartionately affect the Company and the other Acquired Companies. taken as a whole, as
compared to other companies participating in the same industry as the Company, (C) general
conditions in the industry in which the Company and the other Acgunired Companies operate to the
extent that such conditions do not disproportionately affect the Company and the other Acquired
Companies, taken as a whole, as compared to other companies participating in the same industry as
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the Company, (D) any changes (after the date hereof) in GAAP or Legal Requirement, (E) any
specific action at the written direction of Merger Corp or expressly required or otherwise
contemplated by this Agreement, (F) any failure of the Company to meet intemnal or analysts’
estimates or projections, {(G) changes in the trading volumes or prices of the Common Stock, in and
of themselves (provided that such exclusion shall not apply to any underiying act, circumstance, or
effect that may have caused such change in trading volumes or prices, unless such underlying act,
circumstance or effect would otherwise be excluded from this definition) or (H) any Proceeding
made or brought by any current or former stockholder of the Company or any other Acquired
Company {on their own or on behalf of such entity} arising out of or related to this Agreement or any
Contemplated Transaction.

“Material Contract” — as defined in Section 4.13(b).

) “Material Interest” — direct or indirect beneficial ownership (as defined in Rule 13d-3 under
the Exchange Act) of voting securities or other voling interests representing at least 10% of the

~ outstanding voting power of a Person or Equity Securities representing at least 10% of the
outstanding equity interests in a Person.

“Merger™—as defined in the Recitals of this A green;enl.
.“Merger Consideration”—as defined in Section 2.2{a).
“Merger Corp” — as defined in the Recitals of this Agreement.
“Merger Corp Expenses™ —as defined in Section 10.2(d).
“Net Names” ~ as defined in Section 4.18(a)(viii)

“Occupational Safety and Health Law”—any Legal Requirement designed 10 promote safe
and healthful working conditions and to reduce occupational safety and heaith hazards, mcluding the
Occupational Safety and Health Act, and any program, whether governmental or private (such as
those promulgated or sponsored by industry associations and insurance companies), designed to
promote safe and healthfil working conditions. '

“Ordex”—any order, injunction, judgment, decree, niling, assessment, or arbitration award
of any Governmental Body or arbitrator.

“Organizational Documents™—(a) the articles or certificate of incorporation and the bylaws
of a corporation; (b) the articles of organization or certificaie of formation and limited Jability
company agreement, operating agreement, or like agreement of a limited liability company; (¢} the
partnership agreement and any statement of partnership of a general parinership; (d) the hmited
partmership agreement and the centificate of limited parinership of a limited partnership; {e) any
charter or agreement or similar document adopted or filed in connection with the creation, formation,
or organization of a Person; and (f) any amendment 10 or restatement of any of the foregoing.

“Owned Real Property™—as defined in Section 4.7(a).
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“Patents” —as defined in Section 4.18(a)(iii).

“Permitted Encumbrances”—(a} Encumbrances for Taxes and other governmental charges
and assessments (except assessments for public improvements levied, pending, or deferred against
Owned Resl Property) that are not yet due and payable, (b) Encumbrances of carriers,
warehousemen, mechanics, and materialmen and other like Encumbrances arising in the ordinary

course of business consistent with past practices and which, in the aggregate, do not materiaily -

impair the value, or prevent the Company's currently intended use and operation, of the assets to
which they relate (provided lien staternents have not been filed or such Encumbrances otherwise
perfected), (¢) statutory Encumbrances in favor of Jessors ansing in connection with any property
leased to any Acquired Company, and (d) Encumbrances disclosed in the Financial Statements.

“Person’ —an individual, partnership, corporation, business trust, limited liability company,
limited liability partnership, joint stock company, trust, unincorporated association, joint venture,
other entity, or a Governmental Body.

“Preferred Amendment™—as defined in Section 8.2.

“Preferved Stock’™—the Series A Preferred Stock, the Series B Preferred Stock, the Series C
Preferred Stock, the Series D Preferred Stock, and the Series E Preferred Stock.

“Proceeding ™—-any action, arbitration, mediation, audit, hearing, investigation, banking
proceeding, litigation, or suit including all appeals to the highest appellate court and all post-
judgment proceedings (whether civil, criminal, administrative, judicial, or investigative), whether
federal, state, or iocal commenced, brought, conducted, or heard by or before, or otherwise
involving, any Governmental Body or arbitrator.

“Real Property’—as defined in Section 4.7(b}.

“Record —information that is inscobed on a tangible medium or that is stored in an
glectronic or other medium.

“Related Person™—
{a} With respect to an individual:
each other member of such individual's Family,

any Person that is directly or indirectly controlled by such individual or any one or more
" members of such individwal’s Family;

ény Person in which members of such individual’s Family hold (individually or in the
apgregate) a Matenal Interest; and

any Person of which one or more members of such individual’s Family serves as a director.
officer, partner, manager, executor, or trustee (or in a similar capacity).

MENTENTSED
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(b} With respect to a Person other than an individual:

any Person that directly or indirectly controls, 1s directly or indirectly controlled by, or is
directly or indirectly under common control with, such specified Person;

any Person that holds a Material Interest in such specified Person;

each Person that serves as a director, officer, partner, manager, executor, or trustee of such
specified Person (or in a similar capacity);

any Person in which such specified Person holds a Material Interest; and

any Person of which such specified Person serves as a general pariner, manager, or a trustee
(or in a similar capacity).

(cy  Forpurposes of this definition:

“control” (including “controlling,” “controlled by,” and “under common control with™)
means the possession, direct or indirect, of the power to direct or cause the direction of the
management and policies of a Person, whether through the ownership of voting securities, by
contract, or otherwise, and shall be construed as such term is used in the rules promulgated under the
Exchange Act; and

the “Family”™ of an individual includes (A) the individual, (B) the individual’s spouse, {C)
any other natural person who is related to the individual or the individual’s spouse within the second
degree, and (D) any other natural person who resides with such individual.

“Release”™—any release, spill, emission, leaking, pumping, pouring, dumping, emptying,
injection, deposit, disposal, discharge, dispersal, leaching, or migration on or into the Environment,
or into or out of any property.

“Representative™—with respect to a paﬁicular Person, includes any director, officer,
manager, employee, agent, consultant, advisor, accountant, financial advisor, or legal counsel of
such Person. .

“Sarbanes-Oxley Act” — the Sarbanes-Oxley Act of 2002, as amended, and the rules and
regulations promulgated thereunder.

“SEC™—the Securities and Exchange Comrnission.

“Securities Act"—the Securities Act of 1933, as amended, and the rules and regulations
promulgated thereunder.

“Seller Notes™ — each of (a) the Promissory Note in the original principal amount of
$405,000 issved by the Company to Richard L. Kaplan and Hana E. Kaplan Inter Vivos Trust
Agreement dated January 29, 1997, as amended by Amendment No, 1 to Promissory Note dated
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effective September 24, 2009 and Arsendment No. 2 to Promissory Note dated effective July 10,
2010; (b) the Promissory Note in the original principal amount of $405,000 issued by the Company
10 Anthony S. Delfino, dated March 16, 2009, as amended by Amecndment No. 1 to Promissory Note
dated effective September 24, 2009; (c) the Promissory Note in the original principal amount of
$558,333 issued by the Company to Renee J. Conner and William E. Renninger, dated February 24,
2009, as amended by Amendment No. 1 to Promissory Note dated effective September 29, 2009; (d)
the Promissory Note in the original principal amount of $350,625 issued by the Company to James
R. Norman, Jr. as Trustee of the Norman Living Trust dated December 7, 2005, Peter R, Stephan as
Trustee of the Stephan Family Trust dated August 2, 1993, and Rise Norris Spiegel as Trustee of eth
Rise Norris Spiegel Trust dated November 16, 2005, dated November 25, 2008, as amended by
Amendment No. 1 to Promissory Note dated effective September 24, 2009; and (e) the Promissory
Note in the original principal amount of $785,070 issued by the Company to Ralph W. Shaw and
Eileen A. Baldwin, dated October 1, 2008 as amended by Amendment No. 1 to Promissory Note
dated effective May 14, 2010.

“Series A Preferred Stock™ —the Company’s Series A 12% Cumulative Convertible
Preferred Stock, par value $0.001 per share,

“Series B Preferred Stock™ —the Company's Series B Cumulative Convertible Preferred
Stock, par value $0.001 per share.

“Series C Preferred Stock™ —- the Company’s Series C Cumulative Convertible Preferred
Stock, par value $0.001 per share.

“Series D Preferred Stock™ — the Company’s Series D Cumulative Convertible Preferred
Stock, par value $0.001 per share.

“Series E Preferred Stock™ — the Company’s Series E 12% Cumulative Convertible
Preferred Stock, par value $G.001 per share.

“Shares ™ —the issued and outstanding shares of Company Stock.
“Shareholder” —each holder of any Shares.

‘“‘Shareholder Approval™ - as defined in Section 4.2(a).
“Software” —as defined in Section 4.18(a){vi).

“Subsidiary”—with respect 1o any Person (the “Owner™), any corporation or other Person of
which securities or other interests having the power to elect a majority of that corporation’s or other
Person’s board of directors or similar governing body, or otherwise having the power to direct the
business and policies of that corporation or other Person (other than Equity Securities or other
interests having such power only upon the happening of a contingency that has not occurred) are

. held by the Owner or one or more of its Subsidiaries; when used without reference to a particular
Person, “Subsidiary” means a Subsidiary of the Company. .

JH2OTSETLID
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“Superior Propesal” —with respect (o the Company, means any unsolicited Acguisition
Propesal which did not result from or arise out of & breach of Section 8.1 of this Agreement, made
by & Third Party, which, if consummated, would result in such Third Party (or in the case of a direct
merger between such Third Party or any Subsidiary of such Third Party and the Company, the
shareholders of such Third Party) owning, directly or indirectly, more than 80% of the outstanding
shares of Company Stock, or more than 80% of the consolidated assets of the Acquired Companies,
and which Acquisition Proposal the Company Board determines in good faith, after considering the
advice of its outside legal counsel and an independent financial advisor, and after taking into account
all of the terms and conditions of such A cquisition Proposal (including any termination or break-up
fees, expense reimbursement provisions and conditions to consitinmation}, and afler taking into
account all financial, legal, regulatory, and other aspects of such Acquisition Proposel (including the
financing terms and the ability of such Third Party to finance and consummate such Acquisition
Proposal), (i) is more favorable and provides greater value to the Company’s shareholders (other
than Merger Corp and its affiliates) than as provided hereunder (including any changes to the terms
of this Agreement proposed by Merger Corp in response to such Superior Proposal pursuant to and
in accordance with Section 8.1 or otherwise), and {ii) is reasonably capable of being completed on
the terms proposed without unreasonable delay.

“Surviving Corporation” —as defined in Section 2.1.

“Tax"—any income, gross receipts, license, payrol), employment, excise, severance, stamp, *

occupation, premiwm, property, environmental, windfall profit, customs, vehicle, airplane, boat,
vessel or other title or registration, capital stock, franchise, employees’ income withholding, foreign
or domestic withholding, Social Security, unemployment, disability, real property, personal property,
sales, use, transfer, value added, concessicn, aliernative, add-on minimum and other tax, fee,
assessment, levy, tariff, charge, or duty of any kind whatsoever and any interest, penalty, addition, or
additional amount therecon imposed, assessed, or collected by or under the authority of any
Governmental Body or payable under any tax-sharing agreement or any other Contract.

“Tax Return™—any return (including any information retum), report, statement, schedule,
notice, form, declaration, claim for refund, or other document or information filed with or submitted
to, or required to be filed with or submitted to, any Governmental Body in connection with the
determination, assessment, collection, or payment of any Tax or in connection with the
administration, implemnentation, or enforcement of or compliance with any Legal Requirement
relating to any Tax.

“Fermination Fee™ —-as defined in Section 10.2(b).

“Third Party™—a Person that is not an Acquired Company or a party to this Agreement.

“Threat of Release"—.a reasonable likelihood of 2 Release that could reguire action
(including triggering notification or reporting under Environmental Law) in order to prevent or

mitigate damage to the Environment that could result from such Release.

“Trade Secrets” —as defined in Section 4.18(a)(vii).
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“Transfer Taxes” —as defined in Section 8.4,

“Voting Agreement” — as defined in the Recitals of this Agreement.

“WARN Aet” - as defined in Section 4.17(b).

MON 13:56
12 USAGE
(@

(b)

H el B had

In this Agreement, unless expressly stated otherwise:
1. the singular includes the plural and vice versa;
il reference to any Person includes such Person’s successors and assigns, if

applicable, but only if such successors and assigns are permitted by this Apreement,
and reference o a Person in a particular capacity excludes such Person in any other

capacity; )

R reference to a gender includes masculine, feminine and neutral genders;

v, reference to any agreement, document, or instrument means such agreement,
document, or instrument as amended or modified and in effect from trne to time in
accordance with jts tenns;

v. reference to any Legal Requirement means that Legal Requirement as from
time to time in effect, including any amendment, modification, codification,
replacement, or reenaciment of such Legal Requirement;

vi. reference to any section or other provision of any Legal Requirement means
that provision of such Legal Requirement as from time to time in effect, including
any amendment, modification, codification, replacement, or reenactment of such
section or other provision;

vii. “hereunder,” “hereof,” “hereto,” and words of similar import refer to this
Agreement as a whole and not to any particular Article, Section, or other pravision of
this Agreement;

viii. “including” {(and with correlative meaning “include™) means inchuding
without limiting the generality of any description preceding such term;

1x. “any” means “any and al}”;

X. a reference 1o a document, instrument, or agreement also refers to all
addenda, exhibits, or schedules thereto;

xi. a reference to a “‘copy™ or “copies” of any document, instrument, or
agreerment means a copy or copies that are complete and correct; and

xii.  a reference to a list, or any like compilation (whether in the Disclosure
Schedules or elsewhere), means that the item referred to is complete and correct.

Unless otherwise specified in this Agreement, all accounting terms used in this

Agreement will be interpreted, and all accounting deicnnmanons under this Agreement wil] be
made, in accordance with GAAP.

13-

Qioz4/083




03/21/2011 MON 13:56 FAX 23959329990

{c) This Agreement was negottated by the parties with the benefit oflegal representation,
and any rule of construction or interpretation otherwise requiring this Agreement (o be construed or
interpreted against any party as having been drafted by it will not apply to any construction or
interpretation of this Agreement.

(&) The headings contained in this Agreement are for convenience of refexence only, shall
not be deemed to be part of this Agreement, and shall not be referred to in connection with the
construction or interpretation of this Agreement.

ARTICLE 2.
MERGER; CERTAIN RELATED MATTERS

21 THE MERGER.

Upon the terms and subjeci to the conditions set forth in this Agreement, and in accordance
with the applicable pravisions of the Elorida Business Corporation Act (the “FBCA™), Merges Corp
shall be merged with and into the Company at the Effective Time, Following the Merger, the
separate corporate existence of Merger Corp shall cease, and the Company shall continue as the
surviving corporation (the “Surviving Corporation™).

2.2 MERGER CONSIDERATION.

{a) The total consideration to be paid by Merger Corp to the Company in the Merger
shall be Forty-Two Million Five Hundred Thousand Dollars ($42,500,000.00) (the “Merger
Consideration™), subject to adjustment as provided in Section 2.13, in cash or other immediately
available funds.

(b) The Merger Consideration, less all amounts (1o the extent not paid by the Company
prior to Closing and 1o the extent not paid at Closing out of Closing Date Cash) payable to the
Company’s secured lenders and other Persons identified on Schedule 2.2(b) mutually agreed to by
the Company and the Merger Corp (collectively, the “Closing Disbursements™), shall be paid to the
Exchange Agent at or prior to the Closing pursuant to Section 3.1,

2.3 CLOSING.

Upon the terms and subject to the conditions set forth in Articte 9, the closing of the Merger
(the “Closing™) will take place on the first Business Day afier the satisfaction or waiver (subject to
Applicable Law) of the conditions (excluding conditions that, by their nature, cannot be satisfied
until the Closing Date, but subject to the fulfillment or waiver of such conditions at the Closing) set
forth in Article 9, unless another time or date is agreed to in writing by the parties (the actua} date of
Closing being referred 1o herein as the “Closing Date™). The Closing shall be held at the offices of
Schottenstein, Zox & Dunn Co., LPA, 250 West Street, Columbus, OH 43215, unless another place
15 agreed to in writing by the parties,

24 EFFECTIVE TIME.

At the Closing, the parties shall file a certificate of merger (the “Certificate of Merger™) i
such form as is required by and executed in accordance with the relevant provisions of the FBCA.
The Merger shall became effective at the later of (i} such time as the Cenlificate of Merger is duly
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filed with the Florida Department of State, or (ii) such subsequent time as the Merger Corp and the
Company shall agree and as shall be specified in the Certificate of Merger (the time the Merger
becomes effective being the “Effective Time™).

2.5 EFFECTS OF THE MERGER.

At and after the Effective Time, the Merger will have the effects set forth in the FBCA.
Without limiting the generality of the foregoing, and subject thereto, at the Effective Time all the
property, rights, privileges, powers and franchises of the Company and Merger Corp shall be vested
in the Surviving Corporation, and all debts, labilitics and duties of the Company and Merger Corp
shall becomic the debts, liabilities and duties of the Surviving Corporation.

2.6 ARTICLES OF INCORPORATION.

The articles of incorporation of the Merger Corp, as in effect immediately prior to the,
Effective Time, shall be the arfticles of incorporation of the Surviving Corporation until thereafier
changed or amended as provided therein or by Applicable Law.

2.7 BYLAWS.

The bylaws of Merger Corp, as in effect immediately prior to the Effective Time, shall be the
bylaws of the Surviving Corporation until thereafter changed or amended as provided therein or by
Applicable Law.

2.8 OFFICERS AND DIRECTORS.

From and sfter the Effective Time, until successors are duly elected or appointed and
qualified in accordance with Applicable Law, the officers and directors of Merger Corp at the
Effective Time shall be the officers and directors of the Surviving Corporation.

2.9 EFFECT ON COMPANY STOCK.

{a) At the Effective Time, by virtue of the Merger and without any action on the part of
the holder thereof, each share of Common Stock and each share of Series A Preferred Stock, Series
B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock, and Series E Preferred Stock
issued and oulstanding immediately prior to the Effective Time (other than Eligible Dissenting
Shares, shares of Company Stock owned by Merger Corp or owned by the Company {other than
those held by the Company in a fiduciary or representative capacity)) shall be canceled and
extinguished and automatically converted in to the right to receive the Merger Consideration to be
distributed in the manner provided in Scheduie 2.9(a).

(b) Each share of Company Stock issued and owned by Merger Corp or owned by the
Company (other than those held by the Company in a fiduciary or representative capacity)
immediately prior to the Effective Time shall, by virtue of the Merger, cease 10 be outstanding and
shall be auiomalically canceled and retired and no consideration shall be delivered in exchange
therefor.
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(c) At the Effective time, by virtue of the Merger and without any action on the part of
the holder thereof, (i) each share of common stock, par value $.001 per share, of Merger Corp issued
and outstanding immediately prior to the Effective Time shall be converted into one validly issued,
fully paid and non-assessable share of common stock, par value $.001, of the Surviving Corperation,
and (i) each share of Series A preferred stock, par value $.001 per share, of Merger Corp issued and
outstanding immmediately prior to the Effective Time shall be converted into one validly issued, fully
paid and non-assessable share of Series A preferred stock, par value $.001, of the Surviving
Corporation.

2.10 COMPANY STOCK OPTIONS AND OTHER EQUITY-BASED AWARDS.

The Company shall canse any and all options, warrants, and other rights to purchase or
otherwise acquire any Company Stock, and any put rights or agreements and other rights to require
the Company to repurchase or redeem any Company Stock, which are issued and cutstanding
immediately prior to the Effective Time, whether or nof ther €xercisable, to be canceled effective as
of or prior to the Effective Time without any conversion or assumption thereof, and shall thereafter
cause the Company Stock Plans to be terminated. The parties agree that, following the Effective
Time, no holder of a Company Stock Option or any participant in any Company Stock Plan, or other
Employee Plan or employee benefit arrangement of the Company or under any employment
agreement, or any holder of any warrant or other right to purchase or otherwise acquire any
Company Stock, or any holder of any put rights or agreements and other rights to require the
Company to repurchase or redeem any Company Stock, shall have any right hereunder to acquire
any Equity Security {including any “phantom™ stock or stock appreciation rights) in the Company.
As soon as reasonably practicable following the date of this Agreement and in any event prior to the
Effective Time, the Company Board {or, if appropriate, any commitiee administering the Company
Stock Plans) will adopt such resolutions and take such other actions as may be required or
appropriate to effect the provisions of this Section 2.10. The Company will provide notice (in a form
reasonably satisfactory to Merger Corp) to each holder of an outstanding Company Stock Option
describing the treatment of such Company Stock Option in accordance with this Section 2.10.

2.311 DISSENTING SHARES; APPRAISAL RIGHTS.

{a) Notwithstanding any provision of this Agreement to the contrary, no shares of
Company Stock held by a holder who has demanded and perfeciled appraisal rights for such shares in
accordance with Section §§ 607.1301-607.1333 of the FBCA and who, as of the Effective Time, has
not effectively withdrawn or lost such appraisal rights (“Eligible Dissenting Shares™), shall be
converted into or represent a right to receive the Merger Consideration pursuant to Section 2.%a),
but rather the holder of such shares shall only be entitled 10 such appraisal rights as are granted by
the FBCA. From and afier the date of this Agreement and through the Closing Date, the Company
shall promptly, upon receipt of any of the items listed in {a)-(d) below, update Merger Corp with a
detailed schedule listing {a) any notices or demands received from Company shareholders
demanding or exercising appraisal rights pursuant to Section 607.1321 of the FBCA, (b} any
appraisal forms received from Company shareholders, (c) any share certificates received for deposit
from Company shareholders who have delivered appraisal demands, and {d} any withdrawals from
Company sharcholders holding Eligible Dissenting Shares, and Merger Corp shall have the
opportunity and right to participate in and direct all negotiations and proceedings with respect to
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such demands. Except with the prior written consent of Merger Corp, the Company shall not make
any payment with respect to, or offer to settle or settle, any such demands.

(b)  Notwithstanding the foregoing, if any holder of Eligible Dissenting Shares shall
effectively withdraw or lose (through failure to perfect or otherwise) its appraisal rights, then, as of
the later of the Effective Time or the occurrence of such event, such holder’s shares shall
automatically be converted into and represent only the right to receive the Merger Consideration in
accordance with this Article 2, without interest thereon, upon surrender of the certificate representing
such shares of Company Stock in the manner provided in Section 3.2.

2.12 CERTAIN ADJUSTMENTS PROKIBITED.

The Company shall not, between the date of this Agreement and the Effective Time, cause
any Company Stock to be changed into a different number of shares or different class by reason of
any reclassification, recapitalization, stock split, split-up, combinatioti or ‘exXchangé of shares or
declare a stock dividend or dividend payable in any other securities with a record date within such
petiod, or any similar event. . : :

2.13  NET WORKING CAPITAL ADJUSTMENT.

{(a) Mot later than March 7, 2011, the Company and Merger Corp shall mutually establish
a Closing Date in March. Not Jater than three (3) Business Days prior to the Closing Date, the
Company shall deliver an estimated consolidated balance sheet of the Acquired Companies as of the
Closing Date, which balance sheet (i) shall be prepared in accordance with GAAP subject to the
adjustments and methodology detailed on attached Schedule 2. 13(a), and (i1) shall be accompanied
by a statement that sets forth an estimated calculation of Closing Date Net Working Capital.

{b)  The Company and Merger Corp shall jointly prepare a consolidated balance sheet of
the Acquired Companies as of the Closing Date, which balance sheet shall be prepared in accordance
with GAAP subject to the adjustments and methodology detailed on attached Schedule 2.13(a) (the
“Closing Date Balance Sheet™) and a statement that sets forth a calculation of Closing Date Net
Working Capital {the “Closing Date Final Net Working Capital,” and, {ogether with the Closing
Date Balance Sheet, the *Closing Date Financial Statements™). The Company and Merger Corp
agree that such Closing Date Financial Statements shall be final, conchusive and binding on the
parties for purposes of this Section 2.13.

{c) If Closing Date Net Working Capital is greater than Closing Date Target Net
Working Capital. the Merger Consideration shall be increased doliar for doflar by the amount of
such excess. 1f Closing Date Net Working Capital is less than Closing Date Target Net Working
Capital. the Merger Consideration shall be decreased dollar for dollar by the amount of such
shortfall. 1f Closing Date Net Working Capital is equal to Closing Date Target Net Working Capital,
there shall be no adjustment to the Merger Consideration.

(d)  Merger Corp acknowledges (hat the Company intends to use Closing Date Cash to
pay & portion of the Closing Disbursements. :
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ARTICLE 3.
EXCHANGE OF SHARES

kN CLOSING DISBURSEMENTS AND EXCRANGE FUND.

Prior to the Closing Date, Merger Corp shall appoint a commercial bank or trust company
acceptable to the Company to act as exchange agent hereunder for the purpose of exchanging Shares
for the Merger Consideration (the “Exchange Agent”) under an agreement acceptable to the
Company. Atorprior to the Closing Date, Merger Corp shall (i} deposit with the Exchange Agent
an amount equal to the Merger Consideration, less the Closing Disbursements, in trust for the benefit
of holders of shares of the Company Stock, and (ii) pay or cause to be paid to the Persons entitled
thereto the amount of the Closing Disbursements, in cash or other immediately available funds. Any
cash deposited with the Exchange Agent shall hereinafter be referred to as the “*Exchange Fund.”

3.2 EXCHANGE PROCEDURES.

(a) Promptly after the Effective Time, the Surviving Corporation shall cause the
Exchange Agent to mail to each holder of Shares (7) a letter of transmittal which shall specify that
delivery shall be effected, and risk of loss and title to the Shares shall pass, only upon proper
delivery of the Shares to the Exchange Agent, and which leiter shall be in customary form and bave
such other provisions as Merger Corp may reasonably specify (such letter to be reasonably
acceptable to the Company prior to the Effective Time) and (ii) instructions for use in such
exchange.

(b)  Each holder of Shares that have been converied into the right to receive the Merger
Consideration shall be entitled to receive the Merger Consideration in respect of the Company Stock
represented by a Share certificate or an uncertificated Share, upon (i) surrender to the Exchange
Agent of a Share certificate, 1ogether with a duly completed and validly executed letter of transmittal
and such other documents as may reasonably be requested by the Exchange Agent, or (i1) receipt of
an “agent’s message” by the Exchange Agent {(or such other evidence, if any, of transfer as the
Exchange Agent may reasonably request) in the case of & book-entry transfer of uncertificated
Shares.

(<) Until surrendered and exchanged, each outstanding certificate which, prior to the
Effective Time, represented shares of Company Stock shall be deemed to represent and evidence
only the right to receive the Merger Consideration 1o be paid therefor. No interest shall accrue orbe
payable with respect to the Merger Consideration which any Shareholder shall be entitled to receive.
The Exchange Agent shall be authorized to pay Merger Consideration attributable 1o any Company
Stock certificate theretofore issned which has. been lost, stolen, or destroyed upon receipt of
satisfactory evidence of ownership of the Shares represented thereby and of customary
indemnification.

{d)  Ifany Share certificate shal) have been lost, siolen or destroyed, upon the making of

an affidavit of that fact by the Person claiming such Share certificate to be lost, stolen or destroyed

. and, if required by Merger Corp, an indemnification agreement, containing terms customary to

similar transactions, by such person to indemnify Merger Corp against any claim that may be made

against Merger Corp with respect to such share gertificate, and the Exchange Agent will issue, in
354 et N i
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exchange for such lost, stolen or destroyed Share certificate, the Merger Consideration to be paid in
respect of the shares of Company Stock formerly represented by such Share certificate.

33 TERMINATION OF EXCHANGE FUND,

To the extent permitted by Applicable Law, any portion of the Exchange Fund that remains
undistributed to the Shareholders for one (1) year afier the Effective Time shall be delivered to
Merger Corp, and any holders of the Shares who have not theretofore complied with this Article 3
shall thereafter look only to Merger Corp as general creditors for the Merger Consideration (which
shall not accrue interest) with respect to such Shares. Any portion of the Exchange Fund that
remains undistributed to the Shareholder for two {2) years after the Effective Time (or such earlier
date, immediately prior to such time when the amounts would otherwise escheat to or become
property of any Governmental Body) shall become, to the extent permitted by Applicable Law, the
property of the Surviving Corporation free and clear of any claims or interests of any Person
previously entitled thereto, and shall be distributed to the Surviving Corporation.

34 INO LIABILITY.

None of Merger Corp, the Company, the Surviving Corporation or the Exchange Agent shall
be liabie to any Person in respect of any Merger Consideration from the Exchange Fund delivered 10
a public official pursuant 1o any applicable abandoned property, escheat or similar law.

35 INVESTMENT OF MERGER CONSIDERATION.

The Exchange Agent shall invest the Merger Consideration as directed by Merger Corpan a
daily basis; provided, that any such investment shal? be in government backed securities or cash; and
provided further no gain or loss thereon shall affect the amounis payable to the Shareholders
pursvant to Article 2 and the other provisions of this Article 3. Any interest and other income
resulting from such investments shall be paid to Merger Corp. If for any reason (including
investment Josses) the Exchange Fund is inadequate to pay the amounts that the Shareholders shall
be entitled under Articles 2 and 3, Merger Corp shall take all steps necessary 1o deposit in frust
additional cash with the Exchange Agent sufficient to make all payments required under this
Agreement, and Merger Corp shall in any event be liable for payment thereof, The Exchange Fund
shall not be nsed for any other purpose.

3.6 WITHHOLDING RIGHTS.

Each of the Surviving Corporation and Merger Corp shall be entitled to deduct and withhold
from the consideration otherwise payable pursuant to this Agreement to any Shareholder such
amounts as it is required to deduct and withhold with respect to the making of such payment under
the Code and the rules and regulations promulgated thereunder, or any provision of state, local or
foreign tax law. To the extent that amounts are so withheld by the Surviving Corporation, as the
case may be, such withheld amounts shall be treated for all purposes of this Agreement as having
been paid to the holder of the Shares in respect of which such deduction and withholding was made
by the Surviving Corporation or Merger Corp. as the case may be.
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3.7 FURTHER ASSURANCES,

After the Effective Time, the officers and directors of the Surviving Corporation will be
authorized to execute and deliver, in the name and on behalf of the Company or Merger Corp, any
deeds, bills of sale, assignment or assurances, and to take and do, in the name and on behalf of the
Company or Merger Corp, any other actions and things to vest, perfect or confirim of record or
otherwise in the Surviving Corporation any and all right, title and interest in, to and under any of the
rights, properties or assets acquired or to be acquired by the Surviving Corporation as a result of, or
in connection with, the Merger.

3.8  SToCK TRANSFER BDOKS.

The stock transfer books of the Company shall be closed immediately upon the Effective
Time and there shall be no farther registration of transfers of Shares thereafier on the records of the
Company. On or after the Effective Time, any Shares presented to the Exchange Agent or Merger
Corp for any reason shall be converted into the Merger Consideration with respect to the shares of
Company Stock formerly represented thereby. ’

ARTICLE 4.
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as sct forth on the Disclosure Schedule, the Company represents and warrants to
Merger Corp as follows:

4.1 ORGANIZATION AND GOOD STANDING

(a)  Schedule 4.1 lists, for each Acquired Company, its legal name, any fictitious,
assumed or trade names, its type of legal entity, its jurisdiction of organization, and each jurisdiction
in which it is qualified to do business as a foreign entity. Each Acquired Company is duly
organized, validly existing, and in good standing under the laws of its jurisdiction of organization,
with full power and authority to conduct its business as it is being conducted, to own or use its
assels, and to perform all its obligations under Applicable Contracts. Each Acquired Company is
duly qualified to do business as a foreign entity and is in good standing under the laws of each
jurisdiction that requires such qualification.

(b)  The Company has delivered to Merger Corp copies of the Organizational Documents
of each Acquired Company. No Acquired Company is in default under or in violation of any of its
Organizational Documents. The Company has heretofore made available to Merger Corp complete
and correct copies of the minutes (or, in the case of draft minutes, the most recent drafts thereof) of
all meetings at which minutes were taken of the shareholders of each Acquired Company, the
Company Board and each committee of the Company Board and the Boards of Directors (and each
committee thereof) of each of the Acquired Companies held since Janvary 1, 2007 and will continue
to do so throngh the Closing Date; provided that, notwithstanding the foregoing, the Company and
each Acquired Company may redact or otherwise omit from the minutes made available to Merger
Corp any minutes, resolutions or other items relating to consideration or negotiation during 2010-and
2011 of the proposed sale of the Company, including the auction process, the selection of Merger
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Corp’s affiliate as the successful bidder for the Company, or discussions with Merger Corp or any of
its affiliates or representatives.

(c)  No Acquired Company has conducted business under or otherwise used, for any
purpose or in any jurisdiction, any legal, fictitious, assumed, or trade name other than the names
listed in Schedufe 4.1.

4.2  ENFORCEABILITY AND AUTHORITY; NO CONFLICT

(a)  This Agreement has been duly executed and delivered by the Company and
constitutes the Jegal, valid, and binding obligation of the Company, enforceable against the
Company in accordance with its terms, subject to bankruptcy, insolvency, reorganization, and
similar laws of general applicability relating to or affecting creditors’ rights. The Company has the
absolute and vnrestricted right, power, authority, and capacity to execute and deliver, and to perform
its obligations under, this Agreement. The affirmative votes of the holders of each class of Company
Stock entitling them to exercise the appropriate level of the voting power for each class of Company -
Stock, as set forth on Schedule 4.2, on the proposal required to adopt this Agreement and approve
the Merger and amend the Company’s certificate of incorporation (the “Shareholder Approval”™)
are the only votes of the holders of any of the Company’s capital stock necessary in connection with
the consummation of the Merger and the other transactions contemplated by this Agreement,

(b} Neither the execution and delivery of this Agreement nor the consummation or
performance of any Contemplated Transaction will, directly or indirectly (with or without notice or
lapse of time): '

1. contravene, conflict with, or violate {A) any Organizational Document of any
Acquired Company, or (B) any resolution adopted by the board of directors or the
shareholders (or Persons exercising similar authority) of any Acquired Company;

i contravene, conflict with, or violate, or give any Governmental Body or other
Person the right to challenge any Contemplated Transaction, or to exercise any
remedy or obtain any relief under, any Legal Requirement or any Order to which any
Acquired Company, or any assets owned or used by any Acquired Company, could
be subject; '

i, contravene, conflict with, violate, result in the loss of any benefit 1o which
any Acquired Company is entitled under, or give any Governmental Body theright 1o
revoke, suspend, cancel, terminate, or modify, any Governmental Authorization held
by any Acquired Company or that otherwise relates to the business of, or any assets
owned or used by, any Acquired Company;

iv, cause any Acquired Company to become subject to, or to become liable for
payment of, any Tax;

V. cause any assets owned or used by any Acquired Company to be reassessed
or revalued by any Governmental Body;
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vi.  Breach, or give any Person the right to declare a default or exercise any
remedy or to obtain any additional rights under, or to accelerate the maturity or
performance of, or payment under, or cancel, terminate, or modify, any Applicable
Contract or any Contract to which any Acquired Company is a party,

vii.  result in the imposition or creation of any Encumbrance upon, or with respect
to, any assets owned or used by any Acquired Company; or

viii.  resuitin, or give any other Person the right or option to cause or declare: (A)
a loss of any Inteliectual Property Asset, (B) the release, disclosure, or delivery of
any Intellectual Propertly Asset by or to any escrow agent or other Person, or (C) the
grant, assignment, or transfer to any other Person of any license, Encumbrance, or
other right or interest under, to, or in any Intellectual Property Asset.

(¢}  Except as required by the FBCA, no Acquired Company is or shall be required to
give notice to, or obtain Consent from, any Person in connection with the execution and delivery of
this Agreement or the consummation or performance of any Contemplated Transaction.

(d)  Atameeting duly called and held, prior to the execution of this Agreement, at which
all directors of the Company were present and voting in favor, the Company Board duly adopted
resolutions (i) declaring that this Agreement, the Merger and the other transactions contemplated by
this Agreement are advisable and in the hest interests of the Shareholders, (ii) approving this
Agreement, the Merger, the acquisition by the Merger Corp of shares of Company Stock pursuant to
the Merger and the other transactions/contemplated by this Agreement in accordance with the
FBCA, (1i1) taking all actions necessary so that the restrictions contained in Section 6G7.0901 of the
FBCA will not apply with respect to or as a result of the Merger, the acquisition by the Merger Corp
of shares of Company Stock pursuant to the Merger, this Agreement, the Voting Agreements or any
of the other transactions contemplated hereby or thereby, (iv) directing that the adoption of this
Agreement, the Merger and the other transactions contemplated by this A greement be submitted for
the approval of the Company’s Shareholders, and (v) making the Board Recommendation.

{e)  Theexecution, delivery and performance by the Company of this Agreement and the
consummation by the Company of the transactions contemplated by this Agreement Tequire no
action by or in respect of, or filing with, any Governmental Body, other than (i) the filing of the
Certificate of Merger with the Florida Department of State and appropriate documents with the
relevant authorities of other states in which the Company is qualified to do business, (ii) compliance
with any applicable requirements of the Securities Act, the Exchange Act, or any other applicable
U.S. state or federal or foreign securities Jaws, and (iii} any other actions or filings the absence of
which could not reasonably be expected to have, individoally or in the aggregate, a Material Adverse
Effect upon the Company, or prevent, materially delay or materially impair the Company’s ability to
consummate the Merger and the other transactions contemplated by this Agreement.

4.3 CAPITALIZATION OF COMPANY AND SUBSIDIARIES

{2)  The auwthorized, issued and outstanding Equity Securities of the Company as of the
date of this Agreement are as set forth on Schedule 4.3(a). The Shares are duly and validly
authorized and issued, fully paid and nonassegsable. There are no outstanding Equity Securnies that
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could require the Company to issue, sell or otherwise cause to become outstanding any of its capital
stock except as set forth on Schedule 4.3(a).

(b}  Schedule 4.3(b)(i) lists for each Subsidiary its authorized Equity Securities, the
number and type of Equity Securities issued and outstanding, and the identity of each owner {of
record and beneficiaily) of such Equity Securities and number of shares held by each holder. All
outstanding Equity Securities of each Subsidiary are owned of record and beneficially by one or
more of the Acquired Companies, free and clear of all Encumbrances. All the outstanding Equity
Securities of each Subsidiary have been duly authorized and validly issued, and are fully paid and
nonassessable. Except as set forth on Schedule 4.3(b)(ii), there are no shareholder or other Contracts
relating to any Equity Security of any Acquired Company, including the sale, voting, registration, or
transfer thereof, No Acquired Company has any outstanding subscription, option, warrant, put, cail
or exchange right, convertible security, or other Contract or other obligations in effect giving any
Person (other than another Acquired Company) the right to acquire (whether by preemptive rights or
otherwise) any Equity Security of any Acquired Company.

(c) Schedule 4.3(c) lists, as of the close of business on the date of this Agreement, a
complete and correct list of all outstanding Company Stock Options, including with respect to each
such award, the number of shares subject to such award, the name of the holder, the grant date,
whether the award was intended as of its date of grant to be an “incentive stock option™ under
Section 422 of the Code or a non-qualified stock option, the exercise price per share and the vesting
schedule (incinding the extent to which it will become accelerated as a result of the Merger) and
expiration date of each such award. The Company Stock Plans set forth on Schedule 4.3(c) are the
only plans or programs the Acquired Companies has maintained under which stock options,
restricted stock, restricted stock units, stock appreciation rights or other compensatory equity-based
awards have been or may be granted. Fach form of award agreement used for awards under the
Company Stock Plans is jncluded as part of Schedule 4.3(c).

(d)  No Acquired Company owns, or is a party to or bound by any Contract to acquire,
any Equity Security or other security of any Person or any direct or indirect equity or ownership
interest in any other business. No Acquired Company is obligated to provide funds to or make any
investment (whether in the form of a loan, capital contribution, or otherwise) in any other Person.

4.4 FINANCIAL STATEMENTS

(a)  Each of the consolidated financial statements (including, in each case, any related
notes thereto) (the “Financial Statements™) contained in the Company's filings with the SEC (i)
was prepared in accordance with GAAP applied on a consistent basis throughout the period involved
(excepl as may be indicated in the notes thereto or, in the case of unaudited interim financial
staternents, as may be permitted by the SEC), and (i1} fairly and accurately presented in all material
respects the consolidated financial position of the Company and the other consolidated Acquired
Companies as at the respective dates thereof and the consolidated results of the Company’s
operations and cash flows for the period indicated (subject to normal year-end adjustments in the
case of any unaudited interim financial statements). As of the date of this Agreement, the Company
does not intend to correct or restate, and there is not any basis to correct or restate, any of the
Financial Statements. The consolidated balance sheet of the Company and the consolidated balance
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sheets of the other Acquired Companies as of December 31, 2010 (the “Balance Sheet Date™)
contained in the Financial Statements is hereinafler referred to as the “Interim Balance Sheet.”
Except as disclosed in the Financial Statements, since the Balance Sheet Date, neither the Company
nor any of the other Acquired Companies has any labilities or obligations of any kind whatsoever,
whether accrued, contingent, absolute, determined, determinable or otherwise, and there is no
existing condition, situation or set of circumstances that could reasonably be expected to result in
such a }Mability or obligation, other than: (i) labilities or abligations disclosed or provided for in the
most recent financial statements of the Company included in the most recent Anmual Report on Form
10-K filed with the SEC prior to the date of this Agreement or disclosed in the notes thereto; (ii)
liabilities or obligations incurred in the ordinary course of business since the Balance Sheet Date in
amounts consistent with past practice that could not reasonably be expected to have, individually or
in the aggregate, a Material Adverse Effect; (iif) liabilities or obligations incurred directly as aresult
of this Agreement. No Acquired Company is a party to, or has any commitment to become a party
10, any joint venture, off-balance sheet partnership or any similar off-balance sheet Contract relating
to any transaction or relationship between or among the Acquired Companies, on the one hand, and
any unconsolidated affiliate on the other hand, or any “off-balance sheet arrangements” (as defined
in Item 303(a) of Regulation S5-K of the SEC); and (iv) any liabilitics set forth on Schedule 2 2(b).

(b) Except as set forth on Schedule 4.4(b). the Company’s system of intenal controls
over financial reporting (as defined in Rules 13a-15(f) and 15d-15(f) under the Exchange Act) is
designed to provide reasonable assurance {i) that transactions are recorded as necessary to permit

- preparation of financial statements in conformity with GAAP, (1) that receipis and expenditres are
executed in accordance with the authorization of management, and (iii) that any unauthorized use,
acquisition or disposition of the Company's assets that would materially affect the Company’s
financial statements would be detected or prevented in a timely manner. There were no significant
deficiencies or material weaknesses identified in management’s assessment of internal controls as of
and for the years ended December 31, 2007, December 31, 2008 or December 31, 2009 (nor has any
such deficiency or weakness been identified since such date).

(©)  TheCompany's “disclosure controls and procedures™ (as defined in Rules 13a-15(e)
and 15d-15(e) under the Exchange Act) are effective to ensure that (i} all information (both financial
and non-financial) required to be disclosed by the Company in the reports that it files or submits
under the Exchange Act is recorded, processed, summarized and reported within the time periods
specified in the rules and forms of the SEC, and (i) all such information is accumulated and
communicated to the Company’s management as appropriate to allow timely decisions regarding
required disclosure and 1o make the certifications of the principal executive officer and principal
financial officer of the Company required under the Exchange Act with respect to such reports.

(d)  Since January 1, 2007, the Company has not conducted any intemal investigations
regarding accounting or revenue recognition discussed with, reviewed by or initiated at the direction
of the chief executive officer, chief financial officer, the Company Board or any committee thereof.

{e)  Theaudii committee of the Company Board includes an Audit Committee Financial
Expert, as defined by ltem 407{d)({5)(ii) of Regulation 8-K.
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§3) The Company has adopted a code of ethics, as defined by Item 406(b) of Regulation
S-K, applicable to its principal executive officer, principal financial officer, comptroller or principal
accounting officer, or persons performing similar functions. The Company has promptly disclosed
any change in or waiver of the Company’s code of ethics with respect to any such persons, as
required by Section 406(b) of the Sarbanes-Oxley Act. To the Knowledge of the Company, there
nave been no violations of provisions of the Company’s code of ethics by any such persons.

4.5  SEC FILINGS AND THE SARBANES-OXLEY ACTY

(a) The Company has delivered, or otherwise made available through filings with the
SEC, to Merger Corp complete and correct copies of (i) the Company’s annual reports on Form 10-K
for its fiscal years ended December 31, 2009, 2008 and 2007, {i1) any information staterments refating
to actions in writing of the shareholders of the Company since January 1, 2007, and (jii) all of its
other reports, statements, schedules and registration statements filed with the SEC since January 1,
2007 (the documents referred to in this Section 4.5(a) and Section 4.5(¢), together with all
information incorporated by reference therein in accordance with applicable SEC regulations, are
collectively referred to in this Agreement as the “Company SEC Documents™). The Company has
not solicited any proxy statements or held any meetings of the shareholders of the Company since
January 1, 2007,

(b}  Except as set forth on Schedule 4.5(b), since January 1, 2007, the Company has filed
with or furnished to the SEC each report, statement, schedule, form or other document or filing
required by Applicable Law to be filed or furnished by the Company at or prior to the time so
required. No Subsidiary of the Company is reguired to file or furnish any report, statement,
schedule, form or other document with, or make any other filing with, or furnish any other material
to, the SEC.

(<) Asofits filing date (or, if amended or superseded by a filing prior to the date hereof,
on the date of such filing}, each Company SEC Document complied, and each such Company SEC
Document filed subsequent 10 the date hereof and prior to the consummation of the Merger will
comply, as to form in all mmaterial respects with the applicable requirements of the Securities Act, the
Exchange Act and the Sarbanes-Oxley Act, as the case may be.

(d}  Asofits fiing date (or, if amended or superseded by a filing prior 1o the date hereof,
on the date of such filing), each Company SEC Document filed pursuant to the Exchange Act did
not, and each such Company SEC Document filed subsequent to the date hereof and prior to the
consummation of the Merger will not, contain any untrue statement of a material fact or omit to state
any material fact necessary in order to make the statements made therein, in the light of the
circumstances under which they were made, not misleading. Each Company SEC Document that is
a registration statement, as amended or supplemented, if applicable, filed pursuant to the Securities
Act, as of the date such registration statement or amendment became effective, did not, and each
such Company SEC Document filed subsequent to the date hereof and prior to the consummation of
the Merger will not, contain any untrue statement of a material fact or omil to state any material fact
required to be stated therein or necessary to make the statements therein not misleading.

(¢)  The Company has delivered, or otherwise made available through filings with the
SEC, to Merger Corp copies of all comment letters received by the Company from the SEC since
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Janvary 1, 2007 relating to the Company SEC Documents, together with all written responses of the
Company thereto. There are no outstanding or unresolved comments in any such comment letters
received by the Company from the SEC. To the Knowledge ofthe Company, none of the Company
SEC Documents is the subject of any ongoing review by the SEC.

H Each required form, report and document containing financial statements that has
been filed with or submitted to the SEC by the Company since January 1, 2007 was accompanied by
the certifications required to be filed or submitted by the Company’s principal executive officer and
principal financial officer, as required, pursuant to the Sarbanes-Oxley Act and, at the time of filing
or submission of each such certification, such certification was true and accurate and complied with
the Sarbanes-Oxley Act. None of the Company, any current Executive Officer of the Company or,
to the Knowledge of the Company, any former Executive Officer of the Company has received
wrilten notice from any Govermncnta] Body chal]enging or questioning the accuracy, completeness,

filed prior to the date of this Agreement.
4,6 BOOKS AND RECORDS

(a}  The books of account and other Records of each Acquired Company are materially
complete and correct, represent actual, bona fide transactions, and have been maintained in
accordance with sound business practices.

(b)  The minute books of cach Acquired Company contain materially complete and
correct Records of all meetings held of, and actions taken by written consent of, the holders of voting
securities, the board of directors, and committees of the board of directors of such Acquired
Company. At the Closing, all such minute books and Records will be in the possession of the
Company.

4.7 REAL AND PERSONAL PROPERTY

(a)  Schedule 4.7(a) lists all real estate owned by each Acquired Company (the “Owned
Real Property™) and the Acguired Company that owns such property.

(b)  Schedule 4.7(b) lists all real estate leased by any Acquired Company as a lessee, sub-
lessee, or assignee (the “Leased Real Property” and, together with the Owned Real Property, the
“Real Property”), inchuding a description of the premises leased and the Acquired Company that
leases the same. All Leased Real Property is leased pursuant to valid written leases listed in
Schedule 4.15(a). Such leases contain the entire agreement between the landlord of each of the
leased premises and the Acquired Company, and there is no other Contract between the Jandlord and
any Acquired Company affecting such Leased Real Property.

(c}  The Owned Real Property and the Acquired Companies” interests in the Leased Real
Property are owned by the respective Acquired Companies free and clear of all Encumbrances, other
than Permitied Encumbrances and as set forth in Schedule 4.7(c). Certificates of occupancy are in
full force and effect for each location of Real Property, and the uses thereof being made by the
Acquired Companies do not violate any applicable zoning, subdivision, land use, or other Legal
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Requirement. No Third Party has a right to acquire any interest in the Owned Real Property orin the
Acquired Companies’ interests in the Leased Real Property.

(d)  With respect to each Leased Real Property, none of the Acquired Companies has
subleased, licensed or otherwise granted anyone aright to use or occupy such Leased Real Property
or any material portion thereof, Each Acquired Company enjoys peaceful and undisturbed
possession of the Real Property.

(e)  The Acquired Companies own all tangible personal property reflected as owned in the
Interim Balance Sheet, free and clear of all Encumbrances, other than Permitted Encumbrances, All
the tangible personal property purchased or otherwise acquired by the Acguired Companies since the
Balance Sheet Date (other than inventory acquired and sold since the Balance Sheet Date in the
ordinary course of business) is owned by the Acquired Companies free and clear of all
Encumbrances, other than Permitted Encumbrances.

48 TAxres
(a)  Filed Returns and Tax Payments.’

1. Each Acquired Company has filed or caused to be filed on a timely basis all
Tax Returns that were required to be filed by or with respect to it, either separately or
as a member of a group of corporations, pursuant to applicable Legal Requirements.

ii. No Acquired Company has requested any extension of time within which to
file any Tax Return, except as to a Tax Return that has since been timely filed.

fii.  All Tax Returns filed by (or that include on a consclidated basis) any
Acquired Company are materially complete and correct and comply with applicable
Legal Requirements.

iv. Each Acquired Company has paid, or made provision for the payment of, ali
Taxes that have become due for all periods covered by any Tax Return or otherwise,
including pursuant to any assessment received by the Company or any Acquired
Company, except such Taxes, if any, that are listed in Schedule 4.8(a} and that are
being contested in good faith by appropriate Proceedings and for which adequate
reserves have been provided in the Interim Balance Sheet.

v, Each Acquired Company has withheld or collected and paid 1o the proper
Governmenial Body or other Person all Taxes required to be withheld, collected, or
paid by it.

vi.  Schedule 4.8(a) lists each Tax Return filed by any Acquired Company since
the Balance Sheet Date, and the Company has made available to Merger Corp copies
of all such Tax Retumns.

THMTERT D
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vii.  No claim has ever been made by any Governmental Body in a jurisdiction
where any Acquired Company does not file Tax Returns that it is or could be subject
to taxation by that jurisdiction, nor is there any reasonable basis for such a claim.

Audited or Closed Tax Years.

i, All Tax Returns of each Acquired Company have been audited by the IRS or
other Governmental Body or are closed by the applicable statute of limitations for all
taxable years through 2004,

i, Schedule 4.8(b) lists all andits of all Tax Returns, including a description of
the nature and, if completed, the outcome of each audit since December 31, 2004,
The Company has delivered copies of any reports, statements of deficiencies, or
similar items with respect to such audits. Schedule 4.8(b) describes all adjustments
10 any Tax Return filed by oF With respect to any Acquired Company for all taxable
years since 2004, and the resulting deficiencies proposed by the IRS or other
Governmental Body. Schedule 4.8(b) lists all deficiencies proposed as a result of
such audits, all of which have been paid or have been settled or are being contested
in good faith by appropriate Proceedings, No Governmental Body will assess any
additional taxes for any period for which Tax Retums have been filed.

it.  No Tax Return of any Acquired Company is under audit by the IRS or other
Governmental Body, and no notice of such an audit has been received by any
Acquired Company. To the Knowledge of the Company, there are no threatened
Proceedings for or relating to Taxes, and there are no matters under discussion with
the IRS or other Governmental Body with respect to Taxes. No issues relating to
Taxes have been raised in writing by the IRS or other Governmental Body during
any pending audit, and no issues relfating 10 Taxes have been raised in writing by the
1RS or other Governmental Body in any audit that could recur in a later taxable
period. There is no proposed Tax assessment against any Acquired Company.

iv.  No Proceedings are pending before the IRS or other Governmental Body with
respect to the Taxes of any Acquired Company.

V. No Acquired Company has given or been requested to give waivers or
extensions (or is or would be subject to a waiver or extension given by any other
Person) of any statute of limitations relating to the payment of Taxes of any Acquired
Company or for which any Acguired Company couid be liable.

i No Encumbrance for Taxes exists with respect to any assets of any Acquired
Company, excepl statutory Jiens for Taxes not yet due. :

Accruals and Reserves,

The charges, accruals, and reserves with respect to Taxes on the accounting Records of each
Acquired Company are adequate and are at least equal to that Acquired Company’s liability for
Taxes and to the Acquired Companies’ liability for Taxes on a consolidated basis, respectively. The
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unpaid Taxes of each Acquired Company have not exceeded the reserve set forth on the face of the
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Interin Balance Sheet (rather than in any notes thereto), and since the Balance Sheet Date, no
Acquired Company has incurred any liability for Taxes outside of the ordinary course of business.

(d)

(e)

THINTHERLIT

Status of Acquired Companies.

i No Acqguired Company is, or within the five-year period preceding the date of
this Agreement has been, an “S corporation” within the meaning of Section
1361(a)(1) of the Code.

ii. No Acquired Company has been a member of any affiliated group of
corporations (other than a group of which the Company is the common parent) which
has filed a combined, consolidated, or unitary income Tax Return with any
Governmental Body. No Acquired Company is liable for the Taxes of any Person
{other than another Acquired Company) utider Tredsury Regulation Section 1.1502-6
or any similar provision of any applicable Legal Requirement, as a transferee or
successor, by contract, or otherwise.

Miscellaneous.

1. There is no tax sharing agreement, tax allocation agreement, tax indemnity
obligation, or similar agreement, arrangement, understanding, or practice, oral or
written, with respect to Taxes that will require any payment by any Acquired
Cempany. .

ii. No Acquired Company is a party 1o any Contract that could resuit separately
or in the aggregate in any payment (A) of an “excess parachute payment” within the
meaning of Section 280G of the Code, or (B) that would not be deductible as a result
of the application of Section 404 of the Code.

i No Acquired Company is required to include in income any adjustment
pursuant to Section 481 of the Code by reason of a voluntary change in accounting
method initiated by any Acquired Company, and the IRS has not proposed any such
change in accounting methad,

iv. No Acquired Company has been a United States real property holding
corporation within the meaning of Section 897(c)(2) of the Code during the
applicable period specified in Section 897{c)(1 )} A )(it).

V. No Acquired Company has received, been the subject of, or réquesmd a
written ruling of'a Governmental Body relating to Taxes, and no Acquired Company
has entered into a Contract with a Governmental Body relating to Taxes that would

~ have a continuing effect after the Closing Date.

Vi Each Acquired Company has disclosed on its federal income Tax Returns all
positions taken by it that could give rise to substantial understatement of federal
income Tax within the meaning of Section 6662 of the Code.

-20.
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vii.  No Acquired Company has ever distributed stock of another Person or had its
stock distributed by another Person, in a transaction that purported or was intended to
be governed in whole or in part by Code Section 355 or Code Section 361.

viii.  No Acquired Company has participated in any “reportable transaction” as
defined in Treasury Regulation Section 1.6011-4(b).

4.9 EMPLOYEE BENEFITS

{a)  Schedule 4.9(a) lists each “employee benefit plan” as defined by Section 3(3) of
ERISA, all specified fringe benefit plans as defined in Section 6039D of the Code, and al] other
bonus, incentive-compensation, deferred-compensation, profit-shaning, stock-option, stock-
appreciation-night, stock-bonus, stock-purchase, employee-stock-ownership, savings, severance,
change-in-control, supplemental-unemployment, layoff, salary-continuation, retirement, pension,
health, life-insurance, disability, accident, group-insurance, vacation, holiday, sick-ledve, fringe-
benefit, or welfare plan, and any other'employee compensation or benefit plan, policy, practice, or
Contract {whether qualified or nonqualified, effective or terminated, written or unwritten) and any
trust, escrow, or other Contract related thereto that (i) is maintained or contributed to by any
Acquired Company and (ii) provides benefits to, or describes policies or procedures applicable to,
any current or former director, officer, employee, or service provider of any Acquired Company, or

-the dependents of any thereof, regardless of how (or whether) liabilities for the provision of benefits -
are accrued or assets are acguired or dedicated with respect to the funding thereof (each, an
“Employee Plan™). Schedule 4.9(a) identifies as such any Employee Plan that is (x) a plan intended
to meet the requirements of Section 401(a) of the Code or (y) a plan subject to Title IV of ERISA.
Other than the Acquired Companies, no corporation or trade or business has ever been controlled by,
controlling, or under common control with the Company within the meaning of Section 414 of the
Code or Section 4001(a)(14) or 4001(b) of ERISA.

(b}  The Company has delivered to Merger Corp copies of (i) the documents comprising
each Employee Plan (or, with respect to an Employee Plan whick is unwritten, a detailed written
description of eligibility, participation, benefits, funding arrangements, assets, and any other matters
that relate to the obligations of any Acguired Company thereunder); (ii} all trust agreements,
insurance contracts, or any other funding instruments related to each Employee Plan; (iii) ali rulings,
determination letters, ne-action letters, or advisory opinions from the IRS, the United States
Department of Labor, or any other Governmental Body that pertain to each Employee Plan and any
open requesls therefor, (iv) the most recent actuarial and financial reports (audited and/or unaudited)
and the annual reports filed with any Governmental Body with respect to each Employee Plan during
the cumrent year and each of the three preceding years; (v} all Contracis with third-party
administrators, actuaries, investment managers, consultants, or other independent contractors that
relate 1o each Employee Plan; and (vi) all summary plan descriptions, summaries of material
modifications and memoranda, employee handbooks, and other written communications regarding
each Employee Plan.

(¢)  All material amounts owed by any Acquired Company under the tenns of any
Employee Plan have been timely paid in full. Each Employee Plan that provides health or welfare
benefits 1s fully insured, and any incurred but not reported ciaims under each such Employee Plan
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that is not fully insured heve been properly accrued. Each Acquired Company has paid in full all
required insurance premiums, subject only to normal retrospective adjustments in the ordinary
course of business, with regard to each Employee Plan.

(d)  Each Acquired Company has complied with the applicable continuation requirements
for each Empleyee Plan, including (1) Section 4980B of the Code (as well as its predecessor
provision, Section 162(k} of the Code} and Sections 60} through 608, inclusive, of ERISA

" {“COBRA”) and (ii) any applicable state legal Requirements mandating welfare benefit
continuation coverage for employees. Schedule 4.9(d) lists each person who is enrolled in any
Employce Plan pursnant to COBRA, and each employee of an Acquired Company who is, as of the
date of this Agreement, receiving any disability payments pursuant to any Employee Plan.

{e)  Theform of each Employee Plan is in material compliance with the applicable terms
of ERISA, the Code, and any other applicable Legal Reguirement, including the Americans with
Portability and Accountability Act of 1996, and each Employee Plan has been operated in material
compliance with such Legal Requirements and the written Employee Plan documents. No Acquired
Company and no fiduciary of an Employee Plan has materially violated the requirements of Section
404 of ERISA. Each required report and description of an Employee Plan (including IRS Form 5500
Annual Reports, Summary Annual Reports and Summary Plan Descriptions, and Summaries of
Material Modifications) have been (to the extent required) timely filed with the IRS, the United
States Department of Labor, or other Governmental Body and distributed as required, and all notices
required by ERISA or the Code or any other Legal Requirement with respect to each Employee Plan
have been appropriately given. No Acquired Company has any unfunded liability with respect to
any deferred compensation, retirement, or other Employee Plan.

() Each Employee Plan that is intended 10 be qualified under Section 401{a) of the Code
has received, or is based on a form of plan that has received, a favorable determination letter, an
opinion notification, or an advisory letter from the IRS, which is current according to Revenue
Procedure 2007-44, and each such Employee Plan has been properly amended for 2ll interim
amendments required under the current cumulative list as detailed in IRS Notice 2009-98. No
circurnstance exists that could result in revocation of any such favorable determination letter. Each
trust created under any such Employee Plan has been determined to be exempt from taxation under
Section 501{a) of the Code, and, no circumstance exists that could result in a revocation of such
exemption. No Employee Plan is intended to meet the requirements of Code Section 501(c)(9). No
circumstance exists that could give 1ise to a loss of any intended tax consequence or to any Tax
under Section 511 of the Code with respect to any Employee Plan.

(g)  There has never been any Proceeding relating to any Employee Plan and, 10 the
Knowledge of the Company, no such Proceeding is threatened. No event has occurred or
circomstance exists that could give rise to or serve as a basis for the commencement of any such
Proceeding. No Acquired Company and no fiduciary of an Employee Plan has engaged in a
transaction with respect to any Employee Plan that could subject any Acquired Company or Merger
Corp to a Tax or penalty imposed by either Section 4975 of the Code or Section 502(1) of ERISA or
a violation of Section 406 of ERISA. Neither the execution and delivery of this Agreement nor the
consummation or performance of any Contemplated Transaction will. directly or indirectly (with or
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without nolice or lapse of time}, result in the assessment of a Tax or penalty under Section 4975 of
the Code or Section 502(1) of ERISA or result in a violation of Section 406 of ERISA.

(h)  Neither the execution and delivery of this Agreement nor the consummation or
performance of any Contemplated Transaction will, directly or indirectly (with or without notice or
lapse of time), obligate any Acquired Company to pay any separation, severance, termination, or
similar benefit to, or accelerate the time of vesting for, change the time of payment to, or increase the
amount of compensation due to, any director, employee, officer, former employee, or former officer
of any Acquired Company. There is no Contract providing for payments that could subject any
Person to liability under Section 4999 of the Code.

() Other than the continuation coverage requirements of COBRA, no Acquired
Company has any obligation or potential liability for benefits to employees, former employees, or
their dependents following termination of employment or retirement under any Employee Plan.

() Neither the execution and delivery of this Agreement nor the consummation or
performance of any Contemplated Transaction will, directly or indirectiy (with or without notice or
lapse of time), resuit in an amendment, modification, or termination of any Employee Plan. No
written or oral representation has been made to any employee or former employee of any Acquired
Company promising or guaranteeing any employer payment or funding for the continuation of
medical, dental, life, or disability coverage for any period of time beyond the end of the current plan
year (except to the extent of coverage required under COBRA). No written or oral representation
has been made to any employee or former employee of any Acquired Company coneeming the
employee benefits of Merger Corp.

(k)  No Acquired Company contributes to, has any obligation to contribute to, or has any
Hability with respect to, any “employee pension benefit plan”™ within the meaning of Section 3(2) of
ERISA that is a “defined benefit plan™ within the meaning of Section 3(35) of ERISA.

)] Ne Acquired Company contributes to, has any obligation to contribute to, or has any
lighility with respect 10, a “multiemployer plan™ within the meaning of Section 3(37) of ERISA or
Section 414(f) of the Code or a plan that has two or more contributing sponsors, at least two of
whom are not under common control within the meaning of Section 413(c¢) of the Code.

(m} No Employee Plan is subject 1o Section 409A ofthe Code. Each Employee Plan that’

is a “nonqualified deferred compensation plan™ as defined under Section 409A(d)(1) of the Code
(“Deferred Compensation Plan’") complies in all material respects with and has been operated and
administered in compliance with the applicable requirements of Section 409A of the Code, including
any regulations promulgated in proposed or final form and other guidance issued thereunder (“409A
Requirements™). To the extent amounts were deferred and vested {as defined under Section 409A
of the Code) under any such plan prior to January 1, 2005, the plan under which the deferral is made
either: (a) has not been materially modified since October 2, 2004; or (b} has been amended
consistent with the 409A Requirement on or before December 31, 2008.

IR
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4.10 COMPLIANCE WITH LEGAL REQUIREMENTS; GOVERNMENTAL AUTHORIZATIONS

(a) Each Acquired Company has at all times been in substantial compliance with each
Legal Requirement that is or was applicable to it or the conduct of its business or the ownership or
use of any of its assets,

(b)  No event has occurred or circumstance exists that (with or without notice or apse of
time) (A} could constitute or result in a violation by any Acquired Company of, or a failure on the
part of any Acquired Company to comply with, any Legal Requirement, or (B) could give rise to any
obligation on the part of any Acquired Company to undertake, or to bear all or any portion of the
cost of, any remedial action.

(c) Except as set forth on Schedule 4.10(c), no Acquired Company has received any
notice or ather communication (whether oral or written) from any Governmental Body or any other
Persaon regarding (A) any actual, alleged, or potential violation of] or failure to comply with, any
Legal Requirement, or (B) any actual, alleged, or potential obligation on the part of aiy Acquired
Company to undertake, or to bear all or any portion of the cost of, any remedial action.

(d)  Schedule4.10(d} lists each Governmental Authorization that is held by any Acquired
Company or that otherwise relates to the business of, or to any assets owned or used by, any
Acquired Company. Each Governmental Authorization listed in Schedule 4.10(d) is valid and in full
force and effect. With respect to the Governmental Authorizations:

i. each Acquired Company has at all times been in material compliance with
each Governmental Authorization;

il. no event has occurred or circumstance exisis that could (with or without
notice or lapse of time) (A) constitute or result, directly or indirectly, in a material
violation of, or a failure on the part of any Acquired Company to comply with, any
Govermnmental Authorization listed in Schedule 4.10(d), or (B) result, directly or
indirectly, in the revocation, suspension, cancellation, termination, or modification of
any Governmental Authonization;

#Hi.  no Acquired Company has received any notice or other communication
{whether oral or written) from any Governmental Body or any other Person regarding
{A) any actual, alleged, or potential material violation of. or faijure to comply with,
any Governmental Authorization, or (B) any actal, propesed, or potential
revocation, suspension, cancellation, termination, or modification of any
Governmental Authorization; and

iv. all applications required to have been filed for the renewal or reissuance of
the Governmental Authorizations listed in Schedule 4.10(d) have been duly filed on a
timely basis with the appropriate Governmental Bodies, and al] other filings required
to have been made with respect to such Governmental Authorizations have been duly
made on a timely basis with the appropriate Governmental Bodies.
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()  The Governmental Authorizations listed in Schedule 4.10{d) constitute all material
Governmental Authorizations necessary to permit each Acquired Company lawfully to continze to . i
conduct its business in the manner in which it conducts such business and to own and use its assets :
in the manner in which it owns and vses such assets.

4.11 LEGAL PROCEEDINGS: DRDERS

{a)  Except as set forth on Schedule 4.11(a), since the Balance Sheet Date there has not
been, and there is not pending or, to the Knowledge of the Company, threatened, any Proceeding:

i by or against any Acquired Company; or

it that challenges, or that could have the effect of preventing, delaying, making
illegal, imposing limitations or conditions on, or otherwise mterfenng with, any
Contemplated Transaction; or

(b)  No event has occurred or circumstance exists that could give rise to or serve as abasis
for the commencement of any such Proceeding,

(c}  Thereisno Order io which any Acquired Company, or any assets owned or used by
any Acquired Company, is subject.

{d)  Withrespect to Orders:

i each Acquired Company has at all times been in material compliance with
each Order to which it, or any assets owned or used by it, is or has been subject;

i, no event has occurred or circumstance exists that would be reasonably
expected to constitute or result in (with or without notice or lapse of time) a material
violation of, or failure to comply with, any Order to which any Acquired Company,
or any assets owned or used by any Acquired Company, is subject; and

iii.  no Acquired Company or the Company has, at any time recejved any notice
or other communication (whether oral or written) from any Governmental Body or
any other Person regarding any actual, alleged, or potential violation of, or failyre to
comply with, any Order to which any Acquired Company, or any assets owned or
used by any Acquired Company, is subject,

" 4.12  ORDINARY COURSE OF BUSINESS; NO MATERIAL ADVERSE EFFECT

Since the Balance Sheet Date, (i) the business of the Acquired Companies has been
conducted in the ordinary course of business consistent with past practice, except for actions taken
pursuant to this Agreement or in connection with the consummation of the Merger and the
Contemplated Transactions, (ii) there has not been any fact, event, change, development or set of
circumstances that has had or could reasonably be expected to have, individually or in the apgregate,
a Material Adverse Effect, and (iii) there has not been any action or event, nor any authorization,

Hs R

34-



03/21/2011 MONW 14:50

FAX 2395932990

commitment or agreement by the Acquired Companies with respect to any action or event, that if
taken or if it occurred after the date hereof would be prohibited by Section 6.1.

4.13 CONTRACTS

(a)

HI073 I

Schedule 4.] 3!3) lists each Applicable Contract:

i involving any of (A) the twenty-five (25) largest clients of the Acquired
Companies, and (B) the ten {10) largest insurance company platforms (in each case,
determined on the basis of aggregate fees received by the Acquired Companies over
the four consecutive fiscal quarter period ended on the Balance Sheet Date)
{collectively, “Major Clients”);

ik that qualifies as a “material contract” (as such term is defined in Item

.601{b)(10) of Regulation S-K of the SEC) with respect ta any Acquired Company

(other than an employee agreement);

iii.  involving any of the twenty-five (25) largest suppliers of the Acquired
Companies (determined on the basis of aggregate payments recognized by the
Acquired Companies over the four consecutive fiscal quarter period ended on the
Balance Sheet Date)(“Major Suppliers™), or the performance of services, delivery of

goods or materials, or payments by one or more Acquired Companies of an .

anticipated annual amount or value in excess of $75,000;

v, involving the performance of services, delivery of goods or materials, or
payments to one or more Acquired Companies of an anticipated annual amount or
value in excess of $75,000;

V. that was not entered into in the ordinary course of business;

vi. affecting the ownership of, leasing of, title to, use of, or any leasehold or
other interest in, any real or personal property (except personal property leases and
installment and conditional sales agreements having a value per item or aggregate
payments of less than $75,000 and with remaining terms of less than one year);

vil.  involving any joint venture, partnership, or limited liability company
agreement involving a sharing of profits, losses, costs, Taxes, or other liabilities by
any Acquired Company with any other Person;

viii.  containing covenants thet purpert to restrict in any material respect the right
or freedom of any Acquired Company to (A) engage in any business activity, (B)
engage in any line of business or compete with any Person, or {C) solicit any Person
to enter into a business or employment relationship, or enter into such a relationship
with any Persen;

ix.  containing an effective power of attorney granted by any Acquired Company,
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x. . for capital expenditures in excess of $100,000;

xi. involving the settlement, release, compromise, or waiver of any matenal
nights, claims, obligations, duties, or ligbilities;

xii.  relating to Indebtedness of any Acquired Company in excess of $100,000;
and

xiti.  under which any Acquired Company has loaned to, or made an investment in,
or guaranteed the obligations of, any Person in excess of $100,000.

(b)  Each Contract disclosed in Section 4.13(a) of the Company Disclosure Schedule,
requited 10 be disclosed pursuant to this Section 4.13 (each, a “Material Contract”) (unless it has
terminated or expired {in each case according to its terms)) is in full force and effect and is a legal,
valid and binding agreement of the Acquired Companies, or an Acquired Company, as the case may
be, and, ta the Knowledge of the Company, of each other party thereto, enforceable against the
Acquired Companies, or an Acguired Company, as the case may be, and, 1o the Knowledge of the
Company, against the other party or parties thereto, in each case, in accordance with its terms except
as such enforceability may be Iimited by bankruptey, insolvency, moratorium and other similar
Applicable Law affecting creditors’ rights generally and by general principles of equity. No
Acquired Company has received any written notice to terminate, in whole or part, materiaily amend
or not renew any executory obligation of a counterparty to a Material Contract that has not
terminated or expired (in each case according to its terms) prior to the date of this Agreement (nor, to
the Knowledge of the Company, has there been anything that a reasonable person would consider an
indication that any such notice of termination will be served on or after the date of this Agreement
on any Acquired Company by any counterparly to a Material Contract). No Acquired Company, or,
to the Knowledge of the Company, any other party thereto is in default or breach in any material
respect under the terms of any Material Contract, and, to the Knowledge of the Company, no event
ot circumstance has occurred that, with notice or Japse of time or both, would constitute any event of
default thereunder.

{c)  With respect to the Applicable Contracts:

L each Acquired Company has been in compliance with each Applicable
Contract since the effective date of such Applicable Contract;

ii. to the Knowledge of the Company, each other Person that has any obligation
or liabikity under any Applicable Contract has been in compliance with such
Applicable Contract since the effective date of such Applicable Contract: and

i, no Acquired Company has given to, or received from, any other Person any
notice or other communication (whether oral or written) regarding any actual,
alleged, or potential Breach of any Applicable Contract.

4.14 INSURANCE

{a)  The Company has delivered to Merger Corp:

TR0
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i. copies of al] current policies of insurance to which any Acquired Company is
a party, an insured, or a beneficiary, or under which any Acquired Company, or any
director, officer, or manager of any Acquired Company in his or her capacity as such,
is covered, a list of which is included in Schedule 4.14(a); and

ii. copies of all pending applications for policies of insurance.

(b)  Schedule 4.14(b) sets forth a summary of the loss experience under each policy of
insurance for each Acquired Company for the current policy year and each of the preceding three (3)
policy years by year. To the Knowledge of the Company, no event has occurred, and no condition or
circumstance exists, that could reasonably be expected to give rise to or serve as a basis for any,
material insurance claim not listed on Schedule 4.14(a).

(c)  With respect to the policies of insurance:

i. all policies of insurance to which any Acquired Company is a party, an
insured, or a beneficiary:

(A)  are valid, outstanding, and enforceable; and

(B) are sufficient for compliance with applicable Legal Requirements and all
Applicable Contracts to which any Acquired Company is a party or by which
it is bound.

. since the Balance Sheet Date, no Acquired Company has received:

(A) any refusal of insurance coverage or any notice that a defense will be
afforded with reservation of rights; or

(B} - any notice of cancellation or any other indication that any policy of insurance
is no Jonger in full force or effect or will not be renewed or that the issuer of
any policy of insurance is not willing or able to perform its obligations
thereunder; and

iii. each Acquired Company has paid all premiums due, and has otherwise
performed its obligations, under each policy of insurance to which it is a party or that
provides coverage to it or 1o any of its directors, officers, or managers, in their
capacity as such. To the Knowledge of the Company, there is no threatened
termination of, or premium increase (other than with respect to customary annual
premium increases) with respect to, any insurance policy.

4.15 EAVIRONMENTAL MATTERS

(a)  Each Acquired Company has at al] times materially complied with all Environmental
Laws.
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()  No Acquired Company has received any Order, notice, or other communication
(written or oral) relating to any actual, alleged, or potential violation of or failure to comply with any
Environmental Law, or any actual or potential Environmental, Heaith, and Safety Liability.

(¢}  There are no pending or, to the Knowledge of the Company, threatened claims or
Encumbrances resulting from any Environmental, Health, and Safety Liability or arising under or
pursuant to any Environmental Law, with respect to or affecting any of the Facilities or any other
asset owned or used by any Acquired Company or in which it has or had an interest.

(d)  No Acquired Company has for any material Environmental, Health, and Safety
Liability, and no event has occurred or circumstance exists that (with or without notice or lapse of
time) conld resuit in any Acquired Company (i) having any material Environmental, Health and
Safety Liability or (ii) materially violating any Environmental Law.

"""""" (e) ° There is no Hazardous Material present on or under the Facilities or, to the
Knowledge of the Company, any geographically, geologically, hydraulicaily or hydro-geologically
adjacent property (“Adjoining Property”™). No Acquired Company, or, to the Knowledge of the
Company, any other Person, has permitted or conducted, or is aware of, any Hazardous Activity
conducted with respect to the Facilities or any other asset in which any Acquired Company has or
had an interest.

() None of the Facilities and, to the Knowledge of the Company, no Adjoining Property,
contains any (i) above-ground or underground storage tanks or (i) landfilis, surface impoundments,
or disposal areas. ’

(2)  The Company has delivered to Merger Corp copies of all reports, studies, analyses, or
tests initiated by or on behalf of or in the possession of any Acquired Company pertaining to the
environmental condition of, Hazardous Material or Hazardous Activity in, on, or under, the Facilities
or any Adjoining Property, or conceming compliance by any Acquired Company with
Environmental Laws.

(h)  Forpurposes ofthis Section 4.15, the tenms “Company” and “Acquired Company”
shall include any entity that is, in whole or in part, a predecessor of the Company or any Acquired
Company.

4,16 EMPLOYMENT MATTERS

Each Acquired Company is in compliance in all material respects with all Legal
Requirements respecting employment, employment practices, terms, conditions and classifications
of employment, employee safety and health, immigration status and wages and hours, and in each
case with respect to employees (i) are not liable for any arrears of wages, severance pay or any Taxes
or any penalty for failure to comply with any of the foregoing, and (ii) are not liable for any payment
1o any trust or other fund governed by or maintained by or on behalf of any Governmental Body,
with respect to unemployment compensation benefits, social security or other benefits or obligations
for employees. Except as set forth on Schedule 4.16, there are no material actions, grievances,
investigations, suits, claims, charges or administrative matiers pending, or, to the Knowledge of the
Company, threatened or reasonably anticipaled against any Acquired Company or any of their
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employees relating to any employee or employment issue. There are no pending, or, to the
Knowledge of the Company, material threatened claims or actions against any Acquired Company
under any worker's compensation policy or long-term disability policy other than ordinary and usual
claims for benefits by participants and their beneficiaries.

4.17 LABOR DISPUTES; COMPLIANCE

(a)  Each Acquired Company has at all times complied in all material respects with all
Legal Requirements relating to employment practices, terms, and conditions of employment, equal
employment opportunity, nondiscrimination, sexual harassment, immigration, wages, hours,
benefits, collective bargaining and similar requirements, the payment of Social Security and similar
Taxes, and occupational safety and health. No Acquired Company is liable for the payment of any
Taxes, fines, penalties, or other amounts, however designated, for failure to comply with any of the
foregoing Legal Requirements.

(b} Since January 1, 2007, (i} there has been no “mass layoff” or “plant closing” as

defined by the Worker Adjustment and Retraining Notification Act of 1998 (the “WARN Act™} in
respect of the Acquired Companies and (i) none of the Acquired Companies has been affected by
any transactions or engaged in layoffs or employment terminations sufficient in number to trigger
application of any state, local, or foreign law or regulation which is similar to the WARN Act.

(c)  No Acquired Company is or has been a party 10 any collective bargaining agreement
or other labor contract.

(d)  Since the Balance Sheet Date, there has not been, there is not pending or existing,
and, to the Knowledge of the Company, there is not threatened, any strike, slowdown, picketing,
work stoppage, employee grievance process, organizational activity, or other fabor dispute involving
any Acquired Company.

{e) To the Knowledge of the Company, no event has occurred or circumstance exists that
could provide the basis for any work stoppage or other labor dispute.

() Since the Balance Sheet Date, except as set forth on Schedule 4.17(f), there has not
been, and there is not pending or, to the Knowledge of the Company, threatened against or affecting
any Acquired Company any Proceeding relating to the alleged violation of any Legal Requirement
pertaining to labor relations or employment matters, including any charge or complaint filed with the
Natiopal Labor Relations Board or any comparable Governmental Body.

(g)  Noapplication or petition for an election or for certification of a collective bargaining
agent is pending.

(h}  Since the Balance Sheet Date, there has not been, and there is not pending or, to the
Knowledge of the Company, threatened, any lockout of any employees by any Acquired Company.
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4.18 INTELLECTUAL PROPERTY ASSETS

(2)

BT 1 s W

Definition of Intellectual Property Assets.

i. The term “Intellectual Property Assets”™ means al! intellectual property
owned, licensed (as licensor or licensee), or used by an Acquired Company, and all
rights in, arising out of, or associated therewith, including:

it the name of each Acquired Company, assumed, fictional, business and trade
names, registered and unregistered trademarks, service marks, logos, common law
trademarks and service marks and trademark and service mark registrations and
applications {collectively, “Marks”);

iii.  United States, international and form patents, and applications therefore, and

all reissues, divisions, dividends, removal, extension, provisionals, continuations and-

continuations in part thereof and (collectively, “Patents”), and Invention
Disclosures;

iv. registered and unregistered copyrights corresponding thereto throughout the
world in both published works and unpublished works, copyrights registrations and
application therefor, and all other rights corresponding thereto throughout the world
{collectively, “Copyrights™);

V. al] rights in mask works (as defined in Section 901 of the Copynight Act of

- 1976);

vi. software (including firmware and other software embedded in hardware
devices), sofiware code (including source code and executable or object code),
subroutines, interfaces, including APIs, and algorithuns (collectively “Software™);

vii,  all know-how, business methods, trade secrets, confidential or proprietary
information, customer lists, technical information, data, process technology, plans,
drawings, tangible or intangible proprietary information, and all documentation
relating to any of the foregoing, and discoveries, whether or not patentable
(collectively, “Trade Secrets™);

vili.  all rights in Internet addresses, websites, Intemnet domain nemes and numbers,
and keywords held by an Acquired Company (collectively “"Net Names™);

ix. inventions (whether or not patentable) invention disclosure and,
improvements; :

X. all databases and all rights therein throughout the world;

xi.  all moral and economic rights of author and invention, however denominated,

throughout the world; and
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xit.  any similar or equivalent rights to any of the foregoing anywhere in the
world.

Natuare of Intellectual Property Assets.

i The Intellectual Property Assets owned by sach Acquired Company, together
with the Intellectual Property Assets licensed by that Acquired Company and listed
in Schedule 4.18(b), are all those used in ar necessary for the conduct of the business
of such Acquired Company as i is being conducted. One or more Acquired
Companies is the owner of each of the owned Intellectual Property Assets, free and
clear of any.Encumbrance, and has the right to use them without payment to any
Person,

. Since the Balance Sheet Date, nd Acquired Company has assigned or
otherwise transferred any interest in; or agfeed to assign or otherwise transfer any
interest in, any Intellectual Property Asset to any other Person, except pursuant to
nenexclusive Yicenses in the ordinary course of business.

1. The consummation of the transaction contemplated by this Agreement will
not (A) alter, restrict, encumber, impair or extingnish any Acquired Company rights
in any Intellectual Property Assets or {B) result in the creation of any Lien upon any
Intellectual Property Assets.

iv. No persen, other than the Acquired Companies, possess any current or
contingent rights to Jicense, sell or otherwise distribute the Intellectual Property
Assets owned by each Acquired Company, and there are no restrictions binding any
Acguired Company respecting the disclosure, use, license, transfer or other
disposition of any Intellectual Property Asset.

Patents.

1 Schedule 4.18(c) lists all Patents and invention disclosures relating to
inventions conceived or reduced to practice by one or more officers, employees,
independent contractors, or other parties with whom any Acquired Company may
have coliaborated in connection with developments on behalf of such Acquired
Company's business (“Invention Disclosures™), including the name of the Acquired
Company that owns or uses such Patent or Invention Disclosure.

1i. All Patents are in compliance with all applicable Legal Reguirements
(including payment of filing, examination, and maintenance fees, and proofs of
working or use), are valid and enforceable, and are not subject to any maintenance
fees, taxes, or actions falling due within 180 days after the Closing Date, No
Invention Disclosure describes any invention that has been publicly disclosed or
offered for sale, creating a bar to filing patent applications within 180 days afier the
Closing.
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jii. No Patent has been or is involved in any interference, reissue, reexamination,
or opposition Proceeding, and, to the Knowledge of the Company, -no such
Proceeding is threatened. To the Knowledge of the Company, there is no potentially
interfering patent or patent application of any Person with respect to any Patent.

iv.  No Patent is or has been infringed or has been challenged or, 10 the
Knowledge of the Company, no such challenge is threatened. None of the products
manufactured or sold, or any process or know-how used, by any Acquired Company
infringes or is alleged to infringe any patent or other proprietary right of any other
Person,

Marks.

i Schedule 4.18(d) lists all Marks, including the name of the Acquired
Company that owns or uses such Mark. )

ii. All Marks have been registered with the United States Patent and Trademark
Office and foreign countries where any of the Acquired Companies do substantial
business related to the goods or services associated with such Marks, are in
compliance with all applicable Legal Requirements (including the timely post-
registration fiting of affidavits of use and incontestability and renewal applications),
are valid and enforceable, and are not subject to any maintenance fees, taxes, or
actions falling due within 180 days after the Closing Date.

iii.  No Mark has been or is involved in any dispute, opposition, invalidation, or
cancellation Proceeding and, to the Knowledge of the Company, no such Proceeding
is threatened. '

iv.  To the Knowledge of the Company, there is no potentially interfering
trademark or trademark application of any Person with respect to any Mark.

V. No Mark is or has been infringed or has been challenged and, to the
Knowledge of the Company, no such challenge is threatened. None of the Marks
used by any Acquired Company infringes or is alleged to infringe any irade name,
trademark, or service mark of any Person,

Copyrights.

1. Schedule 4.18(e) lists al} registered Copyrights and all material unregistered
Copyrights used in connection with the products or services provided by any
Acquired Company, including the name of the Acquired Company that owns oruses
such Copyright.

it. All registered Copyrights are in compliance with all applicable Legal
Requirernents, and all the Copynghts listed in Schedule 4.18(e) are valid and
enforceable, and are not subject to any maintenance fees, taxes, or actions falling due
within 90 days after the Closing Date.
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iii.  No Copyright listed in Schedule 4.18(e) is or has been infringed or has been
challenged, and, to the Knowledge of the Company, no such challenge is threatened.
None of the subject matter of any Copyright infringes or is alleged to infringe any
copyright of any Perscn or is a derivative work based upon the work of any other
Person,

{f) Trade Secrets.

The documentation relating to each Trade Secret is current, accurate, and sufficient in detail
and content to identify and explain it and to allow its full and proper use without reliance on the
knowledge or memory of any individual. The Acquired Companies have taken reasonable steps to
protect their rights in the Company’s confidential information and to protect any confidential
information provided to them by any other Person under obligation of confidentiality,

{g)  Software.

All Software owned, licensed, or used by any Acquired Company {other than commeonly
available, noncustomized third-party software licensed to an Acquired Company for internal use on a
nonexclusive basis) is listed in Schedules 4.18(g). Each Acquired Company has all rights necessary
to use all copies of all Software used by such Acquired Company.

(h) Net Names.

Schedule 4.18(h) lists all Net Names, including the name of the Acquired Company that
owns or uses such Net Name.

i All Net Names have been registered in the name of an Acquired Company
and are in compliance with al] applicabie Legal Requirements.

ii. No Net Name has been or is involved in any dispute, opposition, invalidation,
or cancellation Proceeding and, to the Knowledge of the Company, no such
Proceeding is threaiened.

ili.  To the Knowledge of the Company, there is no domain name application
pending of any other Person which would or would potentially interfere with or
infringe any Net Name.

iv.  No Net Name is or has been infringed or has been challenged and, to the
Knowledge of the Company, no such challenge is threatened. No Net Name
infringes or is alleged 10 infringe the trademark, copyright, or domain name of any
other Person.

4,19 COMPLIANCE WITH THE FOREIGN CORRUPT PRACTICES ACT AND EXPORT CONTROL AND
ANTIBOYCOTT LAWS

No Acquired Company and no Representative of any Acquired Company in 1S capacity as
such has violated the Foreign Corrupt Practices Act or the anticorruption laws of any jurisdiction
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where the Company does business. Each Acquired Company has at all times complied with all

. Legal Requirements relating to export control and trade sanctions or embargoes. No Acquired

Company has violated the antiboycott prohibitions contained in 50 U.S.C. Sections 2401 et seq. or
taken any action that can be penalized under Section 999 of the Code.

4.20 INTERESTED PARTY TRANSACTIONS

(a) Except as set forth in the Company SEC Documents, conternplated by this Agreement or
in connection with the Contemplated Transactions, no Acquired Company is a party to any
transaction or agreement with any affiliate, sharcholder that beneficially owns 5% or more of the
Company Stock, or director or officer of any Acquired Company or, to the Knowledge of the
Company, any affiliate of any such owner, officer or director, and (b) no event has occurred since

“January 1, 2007 that would be required to be reported by the Company pursuant to Item 404 of

Regulation S-K promulgated by the SEC other than what has previously been reported in the
Company SEC Documents. :

421 BROKERS OR FINDERS

Neither the Company nor any other Acquired Company, and none of their respective
Representatives, has incurred any obligation or hability, contingent or otherwise, for any brokerage
or finder’s fee or agent’s commission or other similar payment in connection with this Agreement or
the Contemplated Transactions other than as set forth on Schedule 4.2].

4.22  OPINION OF FINANCIAL ADVISOR

The Company Board has received from the Company's financial advisor, Duff & Phelps, an
opinion, dated as of the date of this Agreement, to the effect that, as of such date and based upon and
subject to the matters and limitations set forth therein, the Merger Consideration to be received in the
Merger by the holders of Common Stock is fair, from a financial point of view, to such holders. A
signed copy of such opinion shall be delivered to Merger Corp as soon as practicable for information
purposes only,

, ARTICLE 5. '
REPRESENTATIONS AND WARRANTIES OF MERGER CORP

Merger Corp represents and warrants to the Company as follows:
5.1 ORGANIZATION AND GOOD STANDING

Merger Corp is a corporation duly organized, validly existing, and in good standing under the
laws of the State of Florida.

5.2  ENFORCEABILITY AND AUTHORITY; NO CONFLICT

{a}  Theexecution, delivery, and performance by Merger Corp of this Agreement and the
consummation by Merger Corp of the Contemnplated Transactions have been duly authorized by all
necessary corporate action. This Agreement has been duly executed and delivered by Merger Corp
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and constitutes the legal, valid, and binding obligation of Merger Corp, enforceable against Merger
Corp in accordance with its terms, subject to bankruptcy, insolvency, reorganization, and similar
laws of general applicability relating to or affecting creditors’ rights. Upon execution and delivery
of this Agreement by Merger Corp, it will constitute the legal, valid, and binding obligation of
Merger Corp, enforceable against Merger Corp in accordance with its terms. Merger Corp has the
absolute and unrestricted right, power, and authority to execute and deliver this Agreement and any
related documents and to perform their obligations under this Agreement and such related
documents.

(b)  Except as set forth in Schedule 5.2(b), neither the execution and delivery of this
Agreement nor the consummation or performance of any Contemplated Transaction will directly or
indirectly (with or without notice or lapse of time):

i contravene, conflict with, or violate (A) any Organizational Document of

Merger Corp, or (B) any resolution adopted by the board of*directors or the

shareholders of Merger Corp;

ii. contravene, conflict with, or violate, or give any Governmental Body or other
Person the nght to challenge any Contemplated Transaction, or to exercise any
remedy or obtain any relief under, any Legal Reguirement or any Order to which
Merger Corp, or any assets owned or used by Merger Corp, is subject; or

iii. Breach, or give any Person the right to declare a default or exercise any
remedy or to obtain any additional rights under, or to accelerate the maturity or
performance of, or payment under, or to cancel, terminate, or modify, any Contract to
which Merger Corp is 2 party.

{(c) Except as set forth in Schedule 5.2(¢), Merger Corp is not required to give notice to or
obtain Consent from any Person in connection with the execution and delivery of this Agreement or
the consununation or performance of any Contemplated Transaction.

5.3  CERTAIN PROCEEDINGS

There is no Proceeding pending against Merger Corp that challenges, or could have the effect
of preventing, delaying, making illegal, imposing limitations or conditions on, or otherwise
interfering with, any Contemplated Transaction. To the knowledge of Merger Corp, no such
Proceeding has been threatened.

5.4 SUFFICIENT FINANCES

At or prior to the Closing, Merger Corp will have sufficient cash and cash equivalents
available to perform its obligations hereunder, including the payment of the Merger Consideration.
Merger Corp has received commitment letters with respect to equity commitments, senior debt
commitments and mezzanine debt commitments {collectively, the “Commitment Letters™)
representing sufficient cash and cash equivalents to enable Merger Corp 1o pay the Merger
Consideration and perfonn its obligations hercunder, and containing terms customary for
transactions of this nature.
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5.5 BROKERS OR FINDERS

Neither Merger Corp nor any of its Representatives has incurred any obligation or liability,
contingent or otherwise, for any brokerage or finder’s fee, agent’s commission, or other similar
payment in connection with this Agreement or the Contemplated Transactions,

5.6  INFORMATION SUPPLIED

The information supplied or to be supplied by or on behalf of Merger Corp for inclusion or
incorporation by reference in any communications by the Company to its'Shareholders will not
contain, on the date of any such communication and at the time of any vote of the Shareholders, any
untrue statement of a material fact or omit to state any material fact required to be stated therein or
necessary in order to make the statements therein, in light ofthe circumstances under which they are
made, not misleading. 1f at any time prior to the Effective Time, any event relating to Merger Corp
or any of its affiliates, officers or directors should be discovered by Merger Corp which is required
to be set forth in a supplementary disclosure to the Shareholders, Merger Corp shall promptly inform
the Company. Notwithstanding the foregoing, Merger Corp makes no represéntation or warranty
with respect to any information supplied by the Company which is contained in any communication
from the Company 1o its Shareholders.

ARTICLE 6.
COVENANTS OF THE COMPANY PRIOR TO CLOSING DATE

6.1 OPERATION OF THE BUSINESSES OF THE ACQUIRED COMPANIES

Except for matiers expressly permitted or contemplated by this A greement or as set forth on
Schedule 6.1, except as required by Applicable Law or except with the prior written consent of
Merger Corp, from the date of this Agreement until the earlier of the Effective Time or the date this
Agreement is terminated in accordance with Article 10, the Company shall, and shall cause each of
the Acquired Companies to, conduct its business in the ordinary course of business consistent with
past practice, and use its commercially reasonable efforts to (i) preserve intact its Intellectual
Property Assets, business organization and materal assets, (if) keep available the services of its
directors, officers and employees, {iil) maintain in effect all of its Governmental Authorizations and
(iv) maintain satisfactory relationships with clients, lenders, suppliers, and others having material
business relationships with the Company. Without limiting the generality of the foregoing, except
for matters expressly permitted or contemplated by this Agreement or as set forth on Schedule 6.1,
except as required by Applicable Law, from the date of this Agreement until the earlier of the
Effective Time or the date this Agreement is terminated in accordance with Anticle 10, the Company
shall not, nor shall it permit any of Acquired Companies 1o, do any of the following without the prior
writlen consent of Merger Corp:

(2) enter into any new line of business;

(b)  amend any Acquired Company’s Organizational Documents (whether by merger,
consolidation or otherwise), ‘
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{¢) (i) declare, set aside or pay any dividends on, or make any other distributions
(whether in cash, stock, property or otherwise) in respect of, or enter into any agreement with respect
to the voting of, any capital stock of the Acquired Companies, other than dividends and distributions
by a direct or indirect wholly owned Subsidiary of an Acquired Company to its parent, (ii) split,
combine or reclassify any capital stock of any Acquired Company, (iii) except as otherwise provided
in Section 6.1(d), issue or authorize the issuance of any other securities in respect of, in lieu of or in
substitution for, shares of capital stock of any Acquired Company, or (iv) purchase, redeem or
otherwise acquire any Company Stock, except for acquisitions of Company Stock by the Company
in satisfaction by holders of Company Stock Options of the applicable exercise price and/or
withholding taxes, or (v) take any action that would result in any material amendment, modification
or change of any term of any Indebtedness of any Acquired Company;

(d) (i) 1ssue, deliver, sell, grant, pledge, transfer, subject to any lien or otherwise
encumber or dispose of any Company Stock, other than the issuance of shares of Company Stock
upon the exercise of Company Stock Options that are outstanding on the date of this Agreement, in
each case in accordance with the applicable equity award's terms as in effect on the date of this
Agreement, or (i1) amend any term of any Company Stock (in each case, whether by merger,
consolidation or otherwise);

(e)  adoptaplan or agreement of, or resolutions providing for or authorizing, complete or
partial liquidation, dissolution, merger, consolidation, restructuring, recapitalization or other
reorganization, each with respect to any Acquired Company;

8] make any capital expenditures or incur any obligations or liabilities in respect thereof
in excess of $50,000 in the aggregate in any fiscal quarter;

(g)  acquire (i) any business, assets or capital stock of any Person or division thereof,
whether in whole or in part (and whether by purchase of siock, purchase of assets, merger,
consolidation, or otherwise), or (ii} any other material assets (other than assets acquired in the
ordinary course of business consistent with past practice);

(h)  sell, lease, license, pledge, transfer, subject to any Jien or otherwise dispose of any of
its Intellectual Property Assets, material assets or material properties except (i) pursuant to existing
contracts ar commitments, or (i) the incurrence of Permitted Encumbrances incurred in the ordinary
course of business consistent with past practice;

(i) (i) hire any new employee to whom a written offer of employment has not previously
been offered and accepted prior to the date of this Agreement or, after the dafe of this Agreement,
extend any new offers of employment with any Acquired Company to any individual, (i) grant to
any current or former director, officer, employee or consultant of any Acquired Company any (A)
increase in compensation, (B) bonus or (C) benefits in addition to those pursuant to arrangements in
effect on the date hereof, (iii} grant to any current or former director, officer, employee or consultant
of any Acquired Company any severance or termination pay or benefits or any increase in severance,
change of contro] or termination pay or benefits, (iv) establish, adopt, enter into or amend any
Company Employee Plan {other than offer letters that contemplate “at will” employment without
severance benefits) or collective bargaining agreement, in each case except as required by
Applicable Law, (v) take any action to amend or waive any performance or vesting criteria or
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accelerate any rights or benefits or take any action to fund or in any other way secure the payment of
compensation or benefits under any Company Employee Plan except to the extent required pursuant
to the terms thereof or Applicable Law, or (vi) make any Person a beneficiary of any retention or
severance plan, agreement or other arrangement under which such Person is not as of the date of this
Agrecment a beneficiary which would entitle such Person to vesting, acceleration or any other right
as a consequence of consummation of the transactions contemplated by this Agreement and/or
termination of employment;

) (i) write-down any of its material assets, or (ii) make any change in any method of
financial accounting principles, method or practices, in each case except for any such change
required by GAAP or Applicable Law, including Regulation S-X under the Exchange Act (in each
case following consultation with the Company’s independent auditor);

(k) (i) repurchase, prepay or incur any Indebtedness, including by way of a guarantee or
an issuance or sale of débt securities, or issue or sell options, warrants, calls or other rights to acquire
any debi securities of any Acguired Company, enter into any “keep well” or other Contract to
maintain any financial statement or similar condition of another Person or enter into any
arrangement having the economic effect of any of the foregoing (other than (A) in connection with
the financing of ordinary course trade payables consisient with past practice or {B) accounts payable
in the ordinary course of business consistent with past practice), or (i) make any loans, advances or
capital contributions to, or investments in, any other Person {other than (A) to any Acquired
Company or (B) accounts receivable and extensions of credit in the ordinary course of business, and
advances in expenses to employees, in each case in the ordinary course of business consistent with
past practice);

{ amend, renew, restate or renegotiate any Forbearance Agreement;

{m)  agreeto any exclusivity, non-competition, most favored nation, or similar provision
or covenant restricting any Acquired Company from competing in any line of business or with any
Person or in any area or engaging in any activity or business (including with respect 1o the
development, manufacture, marketing or distribution of their respective products or services), or
pursuant to which any benefit or right would be required to be given or lost as a result of so
competing or engaging, or which would have any such effect on Merger Corp or any of its affiliates
after the consummation of the Merger or the Closing Date;

(n}  enterinto any Contract, or relinquish or terminate any Contract or other right, in any
individual case with an annual value in excess of $10,000 or with a value over the life of the
Contract in excess of $30,000, other than (i) Contracts in the ordinary course of business consistent
with past practice pursuant to which any Acquired Company is providing services, or (ii) renewals of
Contracts to which any Acquired Company is a party as of the date of this Agreement by the
counterparty thereto pursuant to a contractuaj right of renewal held by such counterparty under such
Contract as of the date of this Agreement;

{0) provide any material refund, credit or rebate to any client, reseller or distributor. in

each case, other than in the ordinary course of business consistent with past practice;
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(p) (i) make or change any Tax election, change any annual Tax accounting period, adopt
or change any method of Tax accounting, amend any Tax Returns or file any claim for Tax refunds,
enter into any closing agreement, enter into any Tax allocation agreement, Tax sharing agreement or
Tax indemnity agreement (other than any custornary commercial or financing agreements, entered
into in the ordinary course of business consistent with past practice), settle any Tax claim, audit or
assessment, or surrender any right to claim a Tax refund (including any such refund to the extent it is
used to offset or otherwise reduce Tax liability);

(9} (i) institute, pay, discharge, compromise, settle or satisfy (or agree to do any of the
preceding with respect to) any claims, liabilities or obligations (whether absolute, accrued, asserted
or unasserted, contingent or otherwise), in excess of $10,000 in any individual case, other than (A)
as required by their terms as in effect on the date of this Agreement, (B) claims, liabilities or
obligations reserved against on the Interim Balance Sheet (for amounts not in excess of such
reserves), or (C) incurred since the date of such financial statements in the ordinary course of
business consistent with past practice, provided that, in the case of each of (A), (B) er (C), the
payment, discharge, settlement or satisfaction of such claim, Hability or obligation does not include
any material cbligation (other than the payment of money) to be performed by any Acquired
Company following the Closing Date, {i1) waive, relinquish, release, grant, transfer or asgign any
right with a value of more than 10,000 in any individual case except in the ordinary course of
business consistent with past practice, or (iti) waive any material benefils of, or agree to modify in
any adverse respect, or fail to enforce, or consent to any matter with respect to which its consent is
required under, any confidentiality, standstill or similar Contract to which any Acquired Company is
a party;

(0 engage in (1) any practice which would have the effect of accelerating to prior fiscal
quarters {inchuding the current fiscal guarter) collections of receivables that would otherwise be
expected (based on past practice) to be made in subsequent fiscal quarters, (ii) any practice which
would have the effect of postponing to subsequent fiscal quarters payments by any Acquired
Company that would otherwise be expected (based on past practice) to be made in prior fisca)
quarters (including the current fiscal quarter) or {iii) any other promotional sales or discovnt activity,
in each case in clauses (J) through (iit) in a manner outside the ordinary course of business consistent
with past praclice;

(s) make any reduction in any payments t¢ any seller who is important to the Acquired
Companies on a going forward bagis;

(t) make any reduction in bonuses or change in control payments to any Continving
Employee; or

(v)  authorize, commit or agree to take any of the foregoing actions.

Notwithstanding the foregoing provisions of this Section 6.1, the restrictions set forth in this
Section 6.1 shall not apply to any action by the Company that is taken by, or at the direction of, the
President and Chief Operating Officer of the Company, acting in good faith and consistent with all
professional and fiduciary standards. '
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6.2 FILINGS AND NOTIFICATIONS; COOPERATION

As promptly as practicable after the date of this Agreement, and in any event within the
applicable time period prescribed by Legal Requirsments, the Company shall, and shall cause each
Acquired Company and each of their Related Persons to, make all filings and notifications required
by Legal Requirements to be made by them in connection with the Contemplated Transactions
(including all filings under the HSR Act). The Company shall, and shall cause each Acquired
Company and each of their Related Persons to, reasonably cooperate with Merger Corp, its Related
Persons, and their respective Representatives (a) with respect to all filings and notifications that
Merger Corp or its Related Persons elect to make or shall be required by Legal Requirements to
make in connection with the Contemplated Transactions, (b} in identifying and obtaining the
Govemnmental Authorizations required by Merger Corp to own and operate each Acquired Company
from and after the Closing Date, and (c) taking all actions requested by Merger Corp to cause early

_termination of any applicable waiting period under the HSR Act.

6.3 NOTICE

{a) Prior to the Closing Date, the Company shall promptly provide notice to Merger Corp
of any Breach of any representation or warranty of the Company that would be reasonably likely to
lead to a Material Adverse Effect. Should any such Breach relate to the Disclosure Schedules, the
Company shall promptly deliver to Merger Corp a supplement to the Disclosure Schedules.

(b)  Priorto the Closing Date, the Company shall promptly provide notice to Merger Corp
oft

1 any notice or other cornmunication from any Person alleging that the consent
of such Person is or may be reguired in connection with the transactions
contemplated by this Agreement;

il. any notice or other communication from any Governmental Body in
connection with the transactions contemnplated by this Agreement;

ii. any Proceeding commenced or, to the Knowledge of the Company,
threatened .against, relating to ar involving or otherwise affecting any Acquired
Company, as the case may be, that, if pending on the date of this Agreement, would
have been required to have been disclosed pursuant to Sections 4.9, 4.10, 4.11, or
4.12, as the case may be, or that relate 10 the consummation of the transactions
contemplated by this Agreement;

v, any notice or other communication from any Major Client or Major Supplier
that such Major Client or Major Supplier is terminating or materially reducing its
relationship with the Acquired Companies as a result of the transactions
contemplated by this Agreement; and

v. any inaccuracy of any representation or warranty or breach of covenant or
agreement contained in this A greement at any time during the term hereof that could
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reasonably be expected to cause the conditions set forth in Section 9.2 not to be
satisfied.

6.4 RETURN OR DESTRUCTION OF OFFERING MATERIALS

As promptly as practicable after the Closing Date, the Company shall require each third party
that received confidential information with respect to the Acquired Companies in connection with
the solicitation of bids for the Acquired Companies (the “Bid Materials”) to return or destroy all
such Bid Materials received in tangible form, without retaining any copy or duplicate thereof|
subject to the provisiens of the confidentiality agreements between the Company and each such
party governing the Bid Materials. In addition, "Bid Materjals" shall be deemed to include all notes,
analyses, compilations, studies, interpretations and other documnents prepared by areceiving party or
its Representatives which contains, reflects, is based upon or was generated from, in whole orin
part, the information furnished to such receiving party.

6.5 USE oF CLOSING DATE CASH

Notwithstanding anything to the contrary contained herein, the Company shall be permitted
to use Closing Drate Cash 1o pay a portion of the Closing Disbursements.

6.6 DISSOLUTION OF INACTIVE SUBSIDIARIES

Prior to the Closing Date, the Company shall have dissolved, or caused the dissolution of
each of ABR Advisors, Inc., Asset Preservation Corp, BPI/PPA, Inc., the Document Company,
Haddon Strategic Alliances, Inc., MD Bluestein, Inc., Pension Administration Services, Inc.,
Potomac Retirement Consultants, LLC, the Pension AHiance of Baltimore, LLC, the Pension
Alliance of Boston, LLC, the Pension Alliance of Delaware Valley, LL.C, and the Pension Alliance
of Harrisburg, LLC, delivered proof of such dissolutions reasonably acceptable to Merger Corp
(which dissclutions may, in one or more cases, be subject to final confirmation from the appropriate
state authorities).

6.7 OTHER RELEASES

As of the Closing Date, the Company shall have obtained an-acknowledgement and release
from each of the persons listed on Schedule 6.7, in a form reasonably acceptable to Merger Corp.

6.8 SELLER NOTES

Contemporaneously with the Closing Date, the Company shall have paid in full each of the
Seller Notes. The Company may negotiate reductions in the amounts otherwise due and payable
with the holders of certain of the Seller Notes, in which case the Company shall have obtained
relcases, in a form reasonably acceptable to Merger Corp, from each of the holders of each of the
Setier Notes so reduced, of any claims related to or arising out of such Seller Notes. The Company
shall use its best commercially reasonable efforts to obtain releases, in a form reasonably acceptable
to Merger Corp, from each of the holders of each of the Seller Notes who do not agree to reductions
in the amounts otherwise due and payable under such Seller Notes.
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6.9 EXECUTIVE AGREEMENTS

As of the Closing Date, the Company shall have terminated each of the Executive
Agreements, and cobtained rejeases, in a form reasonably acceptable to Merger Corp, from any
claims related to or arising out of the Executive Agreements.

6.10 NET WORKING CAPITAL

As of the Closing Date, the Company and Merger Corp shall use their best commercially
reasonable efforts to jointly prepare, in good faith, the Closing Date Financial Statements.

6.11 SETTLEMENT AGREEMENT

As of the Closing Date, the Company, or a third party reasonably acceptable to the Company
and Merger Corp;-shall-have received signed motjon papers and other documents sufficient to
effectuate the dismissal of CCM Master Qualified Fund, Ltd and CCM SPV 11, LLC v. National
Investment Managers, Inc., Supreme Court of the State of New York, New York County, Index
Number 650494/2010, along with imevocable instructions to cause such motion papers to be filed
with the court upon the payment to CCM Master Qualified Fund, Ltd. and CCM SPV 11, LLC of
their pro rata share of the Merger Consideration, as described in the Voting Agreement dated
November 24, 2010 by and between the Company and certain holders of Company Stock, all in a
ferm reasonably acceptable to Merger Corp.

ARTICLE 7.
COVENANTS OF MERGER CORP PRIOR TO CLOSING DATE

7.1 FILINGS AND NOTIFICATIONS; COOPERATION

As promptly as practicable after the date of this Agreement, and in any event within the
applicable time period prescribed by Legal Requirements, Merger Corp shall, and shall cause each of
its Related Persons to, make all filings and notifications required by Legal Requirements to be made
by them in connection with the Contemplated Transactions (including all filings under the HSR Act).
Merger Corp shall, and shall cause each its Related Persons to, reasonably cooperate with the
Acquired Companies, their Related Persons, and their respective Representatives (a) with respect to
all filings and notifications that the Acquired Companies or their Related Persons elect to make or
shall be required by Legal Requirements to make in connection with the Contemplated Transactions,
(b) in identifying and obtaining the Governmental Authorizations required by Merger Corp to own
and operate each Acquired Company from and after the Closing Date, and {¢) take al] actions
requested by Merger Corp to cause early termination of any applicable waiting period under the HSR
Act.

7.2  NOTICE

(a)  Priorto the Closing Date, Merger Corp shall promptly provide notice to the Company
of any Breach of any representation or warranty of Merger Corp or Merger Corp that would be
reasonably likely to lead 1o a Material Adverse Effect.
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(b)  Priorto the Closing Date, Merger Corp shall promptly provide notice to the Company
of any Breach of any covenant of Merger Corp in this Article 7 or any fact or circumstance that
would be reasonably likely to lead to a Material Adverse Effect.

7.3  ENFORCEMENT OF COMMITMENT LETTERS

Merger Corp shall take all steps necessary to enforce its rights under the Commitment Letters
and obtain the funds sufficient to enable it to pay the Merger Consideration and perform its
obligations under this Agreement,

ARTICLE 8.
ADDITIONAL AGREEMENTS

8.1 ACQUISITION PROPOSALS

{a)  No Solicitation. The Company agrees that no Acquired Company or any of their
officers and directors shall, and that the Company shall use all reasonable efforts to cause each
Acquired Company's Representatives not to directly or indirectly (i) solicit, initiate, or knowingly
take any action to encourage or facilitate the submission of an Acquisition Propesal; (ii) conduct or
engage in any discussions or negotiations regarding, or furnish to any Person any non-public
information relating to, the Acquired Companies with, or knowingly assist, participate in, facilitate
or encourage any effort by, any Person (other than Merger Corp, or any direct or indirect subsidiary
of Merger Corp) that has expressed an intention to make, or has made an Acquisition Proposal, (iii}
approve, endorse, recommend or make or authorize any statement, recommendation or solicitation in
support of any Acquisition Proposal, (iv) withdraw, amend or modify in a manner adverse to Merger
Corp, or propose to withdraw, amend or modify in a manner adverse to Merger Corp its
recommendation in faver of the adoption of the Agreement hy the Shareholders, (v) execuie or enter.
into any letter of intent or similar document that could reasonably be expected to lead to an
Acquisition Proposal, or (vi) terminate, amend or waive any material rights under any “standstill” or
other similar agreement between the Company or any other Acquired Company and any other
Person, except in the case of clauses (i), (iii), (iv), or (v) to the extent specifically permitted pursuant
to Section 8.1(c) or Section 8.1(d). The Company and the other Acquired Companies will
immediately cease and cause to be terminated any and all existing activities, discussions or
negotiation with any third parties condvcted heretofore with respect to consideration of any proposal
that 1s or could reasonably be expected to lead to an Acguisition Proposal.

(b)  Notification of Unsolicited Acquisition Proposals. As promptly as practicable (and
in any event no later than 48 hours} after receipt of any Acquisition Proposal or any request for non-
public information from any Person seeking to have discussions or negotiations with the Company
that could reasonably be expected to lead to an Acquisition Proposal, the Company shall provide
Merger Corp with notice of such Acquisition Proposal, request or inquiry, provided that it shall not
be required to divulge the identity of the party making such Acquisition Proposal, request or inquiry
or the terms thereof. The Company shall provide Merger Corp with 24 hours prior notice of any
meeting of its Board of Directors a1 which its Board of Directors is expected to consider any
Acquisition Proposal. The Company shall notify Merger Corp of any decision of its Board of
Directors as 10 whether 1o consider such Acquisition Proposal, request or inquiry or to enter into
discussions or negotiations concerning any Acquisition Proposal or to provide non-public
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information or data to any person, which notice shall be given as promptly as practicable after such
meeting,

(c)  Superior Proposals. Noiwithstanding anything to the contrary contained in Section
8.1(a), in the event that the Company receives an unsolicited written Acquisition Proposal from a
Third Party that did not result from a breach of this Section 8.1 and that the Company’s Board of
Directors (the “Company Beard™) has in good faith concluded, after consultation with its outside
legal counsel and its financial advisors, that such Acquisition Proposal is, or is reasonably likely to
result in, a Superior Proposal, then the Company may then (i) furnish non-public information to the
third party making such Acquisition Proposal, and (ii) engage in negotiations with the third party
with respect to such Acquisition Proposal; provided however, that:

i the Company complies with all of the terms of this Section 8.1;

ii. -pror to furnishing any non-public information or entering into any
negotiations or discussions with such third party, (A) the Company receives from
such third party an executed confidentiality agreement containing customary
limitations on the use and disclosure of all non-public information furnished to such
third party, and (B) contemporaneously with furnishing any such non-public
information to such third party, the Company furnishes such non-public information
to Merger Corp to the extent such non-public information has not previously been so
furnished; and

+

iii.  the Company Board reasonably determines in goed faith, after consultation
with outside legal counsel, that the failure to provide such information or enter into
such discussion or negotiations could reasonably result in & breach of the Company
Bosrd's fiduciary duties to the Shareholders under applicable Legal Requirements.

(dy  Change of Recommendation. Notwithstanding anything to the contrary contained
in Section 8.1(a), in response to the receipt of a Superior. Proposal (i) the Company Boerd may
withhold, withdraw, amend or modify its recommendation in favor of the Merger, and, in the case of
a Superior Proposal that is a tender or exchange offer made directly to the Shareholders, may
recommend that the Shareholders accept the tender or exchange offer (ii) the Company Board, the
Company or any other Acquired Company may approve, endorse, or recommend any Superior
Proposal, or (iii) the Company or any other Acquired Compary may execute or enter into or propose
to execute or enter into any letter of intent or similar document or any contract, agreement or
commitment {which may be conditioned on the termination of this Agreement) contemplating or
otherwise relating 10 any Superior Proposal or transaction contemplated thereby (any of the
foregoing actions set forth in (i}, (ii) or (iii), whether by the Company Board or a committee thereof,

"a “Change of Recommendation™), if all of the following conditions are met:

i. . the Company Board determines in good faith, after consultation with the
Company’s financial advisors and outside legal counsel that a Superior Proposal has
been made and not withdrawn;

1. the Shareholders have not approved this Agreement in accordance with
applicable Legal Requirernents;
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iti.  the Company shall have delivered to Merger Corp written notice at Jeast five
(5) Business Days prior 1o publicly effecting such Change of Recommendation
which states expressly (1) that the Company has received a Superior Proposal, (2) the
final terms and conditions of the Superior Proposal and the identity of the Person or
group making the Superior Proposal, and (3) that the Company intends to effect a
Change of Recommendation; and

iv.  the Company Board shall have determined (1) afier consultation with its
financial advisor, that the terms of the Superior Proposal are more favorable to the
Shareholders of the Company than the Merger and (2) after consultation with outside
legal counsel, the faiture to effect a8 Change of Recommendation could reasonably
result in a breach of the Company Board’s fiduciary duties to the Shareholders under
applicable Legal Requirements.

In addition, the Company Board may withdraw, modify or fail to make, in a manner adverse
to Merger Corp, the recommendation of the Company Board in favor of the adoption and approval of
this Agreement and the approval of the Merger in response to a material fact, event, change,
development or st of circumstances (other than an Acquisition Proposal occurring or arising afier
the date of this Agreement) that was not known to the Company Board nor reasonably foreseeable
by the Company Board as of or prior to the date of this Agreement (an “Intervening Event™), if the
Company Board determines in good faith after consultation with outside legal counsel, that in light
of such Intervening Event, the failure of the Company Board to effect such a change of
recommendation could reasonably result in a breach of its fiduciary duties under applicable Legal
Requirements,

(e) Compliance with Disclosure Obligations. Nothing contained in this Agreement
shail prohibit the Company or the Company Board from complying with Rules 14a-9, 14d-9, 14e-
2(a) promulgated under the Exchange Act, if, in the good faith judgment of the Company Board,
after consultation with its outside legal and financial advisors, such disclosure is required in order for
the Company Board to comply with its fiduciary obligation, or is otherwise reguired under
applicable Legal Requirements, provided that any such disclosure (other than a “stop, look and
listen™ communication or similar communication of the type contemplated by Rule 14d-9(f) under
the Exchange Act) shall be deemed to be a Change of Recommendation unless the Company Board
expressly publicly reaffirms its Board Recommendation (1) in such communication or {if) within two
(2) Business Days after requested to do so by Merger Corp. Without limiting the foregoing, the
Company shall not effect a Change of Recommendation (inctuding any change of recommendation
pursuant to the Jast paragraph of Section 8. 1(d)) unless specifically permitted pursnant to the terms
of Section 8.1{d).

82  PREPARATION OF PROXY STATEMENT; SHAREHOLDERS’ APPROVAL

As promptly as reasonably practicable foliowing the date hereof, the Company Board shall
recommend that its Shareholders vote in faver of adoption of this Agreement (the “Board
Recommendation™), and as promptly as reasonably practicable thereafter, the Company shall {a)
take al} actions necessary in accordance with law and its articles of incorporation and bylaws 10 hold
a meeting of Shareholders or solicit actions by written consent of the Shareholders and (b) use
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commercially reasonable efforts lo obtain the requisite approvals of the Shareholders necessary for
(i) the approval of this Agreement and {ii) the approval of an amendment to the Company’s articles
of incorporation in substantially the form of Exhibit B hereto (the “Preferred Amendment™),
whether at a Shareholder meeting or by written consents, including, preparing solicitation materials
or an information statement and related materials that shall be reasonably acceptable to Merger Corp.
Notwithstanding the foregoing, the Company may detay, adjourn or postpone the date of any
meeting of the Shareholders if and to the extent necessary to obtain a quorum of its Shareholders to
take action at the meeting,

8.3  ACCESS TO INFORMATION; CONFIDENTIALITY

Subject to Legal Requirements and confidentiality agreements, from the date of this
Agreement until the Effective Time, the Company shall, and shall cause the other Acquired
Companies and the officers, directors, employees, auditors and agents of the Company and the other
Acquired Companies to afford Merger Corp reasonable access during normal biisiiéss hours to the
officers, employees, agents, properties, officés and other facilities, contracts, commitments, books
and records of the Company and each of the other Acquired Companies, and all other financial,
operating and other data and information and any other information concerning its business,
properties and personnel as Merger Corp may reasonably request. Notwithstanding the foregoing,
neither the Company nor any of the other Acquired Companies shal! be required 1o provide access to
or disclose information where such access or disclosure would (i) upon the advice of counsel,
jeopardize the attorney-client privilege of the Company, the Company Board or any commitiee
thereof, or the other Acquired Companies, (ii) violate any obligation of confidentiality that any
Acquired Company owes to any third party, or (iii) contravene any Applicable Law or binding
agresment entered into prior to the date of this Agreement. Merger Corp and its Related Persons
shall not use any information or data provided to them in connection with this Agreement, or any
derivations thereof, other than in connection with consummating the Contemplated Transactions.

8.4  TRANSFER TAXES

Merger Corp and the Company shall cooperate in the preparation, execution and filing of all
returns, questionnaires, applications or other docuinents regarding any real property transfer or gains,
sales, use, transfer, value added, stock transfer or stamp taxes, any transfer, recording, registration
and other fees and any similar taxes that become payable in connection with the transactions
contemplated by this Agreement (together with any related interests, penalties or additions to Tax,
“Transfer Taxes™), and shall cooperate in attempting to minimize the amount of Transfer Taxes.

8.5 DIRECTOR RESIGNATIONS

The Company shall use its commercially reasonable efforts to obtain and deliver to Merger
Corp at the Closing evidence reasonably satisfactory to Merger Corp of the resignations, effective as
of the Effective Time, of those directors and executive officers of the Company and any other
Acquired Company designated by Merger Corp to the Company in writing,
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8.6 DIRECTORS’ ANDP OFFICERS’ INDEMNIFICATION AND INSURANCE

()  For six (6) years after the Effective Time, Merger Corp shall, or shall cause the
Surviving Corporation to, maintain officers’ and directors’ liability insurance in respect of acts or
omissions occurring prior to the Effective Time covering each such person currently covered by the
Company’s officers’ and directors’ liability insurance policies on terms with respect to coverage and
amount no less favorable than those of such policy in effect on the date of this Agreement; provided,
however, that in no event will Merger Corp or the Surviving Corporation be required to expend in
any one year in excess of two hundred fifteen percent (2] 5%) of the annual premium paid by the
Company as of November 4, 2010 for such coverage (and to the extent the annual premium would
exceed two hundred fifteen percent (215%) of the annual premium paid by the Company as of
November 4, 2010 for such coverage, the Surviving Corporation shall use all reasonable efforts to
cause to be maintained the maximum amount of coverage as is available for such two hundred
percent fifteen (215%) of such annual premium). Notwithstanding anything in Article 6 to the
contrary, the Company shall be permitted to purchase a prepaid “tail”” or nmoff policy under'the
Company’s officers’ and directors’ Lability insurance policy prior to the Closing, which policy may
provide such directors and officers with coverage for an aggregate period of six years with respect to
claims arising form facts or events that occurred on or before the Effective Time, including, in
respect of the fransactions contemplated by this Agreement; provided that the cost of such “tail” or
runoff policy does not exceed two hundred percent fifteen (215%) of the annual premium paid by the
Company as of November 4, 2010. If such prepaid “tail” or ranoff policy has been obtained prior to
the Effective Time, the Surviving Corporation shal) maintain such policies in fu] force and effect for
their full term, and continue to honor the obligations thereunder.

(b}  As of the Closing Date, provided that Company has not previously purchased a
prepaid “tail” or runoff policy pursuant to Section 8.6(a), Merger Corp shall purchase the prepaid
“tail” or tunoff officers’ and directors’ insurance policy set forth on Schedule 8.6(b). On the
Closing Date, Merger Corp will be credited with Twenty-Seven Thousand Three Hundred Seventy-
Five Deollars (§27,375) towards the Merger Consideration.

(¢)  [Intentionally left blank)

(d)  From and afier the Effective Time, the Surviving Corporation will, and Merger Corp
will cause the Surviving Corporation and the other Acquired Companies to fuifill and honer in all
respects the obligations of the Company and the other Acquired Companies pursuant to (i) each
indemnification agreement in effect between the Compary or any of the other Acquired Companies
and any person who is now, or has been at any time prior to the date hereof, or who becomes prior to
the Effective Time, a director or officer of the Company or the other Acquired Companies; and (ii)
any indemnification provision and any exculpation provision set forth in the articles or certificate of
incorporation or bylaws of the Company as in effect on the date of this Agreement.

(e)  1f Merger Corp. the Surviving Corporation, or any of its successors or assigns (i)
consolidates with or merges into any other Person and shall not be the continuing or surviving
corporation or entity of such consolidation or merger. or {ii) transfers or conveys substantially all of
its properties and assets to any Person, then, and in each such case, to the extent necessary, proper
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provision shall be made so that the successors and assigns of Merger Corp or the Surviving
Corporation, as the case may be, shall assume the obligations of this Section 8.6.

(f)  This Section 8.6 is intended to be for the benefit of, and shall be enforceable by the
parties covered hereby and their heirs and personal representatives and shall be binding on Merger
Corp and the Surviving Corporation and their respective successors and assigns, and shall be in
addition to, and nol in substitution for, any other rights to indemnification or contribution that any
such Person may have by contract or otherwise. On and after the Closing, the obligations of Merger
Corp under this Section 8.6 shall not be terminated or modified in such a manner as to adversely
affect the rights of any party covered by this Section 8.6 without the consent of such affected party.

8.7 EMPLOYEE BENEFITS

(a)  As of and for a period of twelve (12) months following the Closing Date, Merger
_ Corp will, or will cause the Surviving Corporation and the Acquired Companies to-use their best
commercially reasonable effort to, either (i) continue certain Employee Plan of the Company, {ii)
permit employees of the Company and each of the other Acquired Companies who continue
employment with Merger Corp, the Surviving Corporation or the other Acquired Companies
following the Closing Date (the “Continuing Employees™) while they remain so employed, and as
applicable, their eligible dependents, to participate in the employee benefit plans, programs or
policies of Merger Corp or its affiliates no Jess favorable in the aggregate than those provided to
similarly situated employees of Merger Corp or its affiliates during such period, or (iii) a
combination of clauses (i) and (ii). To the extent that Merger Corp elects to have the Continuing
Employees and their eligible dependents participate in its or its affiliates employee benefit plans,
program or policies following the Closing Date, Merger Corp shall, or shall cause the Surviving
Corporation or the other Acquired Companies to, recognize the prior services with the Company or
other Acquired Companies as of immediately prior to the Closing in connection with all employee
benefit plans, programs or policies of Merger Corp or its affiliates in which Continuing Employees
are eligible to participate for purposes of eligibility to participate, vesting and determination of level
of benefits,

(b)  From and after the Closing Date, Merger Corp shall, or shall cause the Surviving
Corporation or the other Acquired Companies to use thejr best commercially reasonable efforis to
(1) cause any pre-existing conditions or limitations and eligibility waiting periods under any group
health plans of Merger Corp or its affiliates to be waived with respect to Continuing Employees and
their eligible dependents 1o the extent such Continuing Employees and their eligible dependents were
not subject to such preexisting conditions and limitations and eligibility waiting periods under the -
comparable Company Employee Plans as of the time immediately preceding the Closing, and (i1}
provide each Continuing Employee with credit for any deductibles paid under any Company
Employee Plan that provides group health plan benefits in the plan year in effect as of the Closing
Date in satisfying any applicable deductible or out of pocket requirements under any group health
plans of Merger Corp, the Surviving Corporation or any other Acquired Company to the same extent
that such expenses were recognized under the comparable Company Employee Plan.
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8.8 SECTIOR 16 MATTERS

Prior to the Effective Time, the Company shall take all such steps as may be required (to the
extent permitted under applicable Legal Requirements) to cause any dispositions of Company Stock
resulting from the transactions contemplated by this Agreement by each individual who is subject to
the reporting requirements of Section 16(a) of the Exchange Act with respect to the Company to be
exempt under Rule 16b-3 promulgated under the Exchange Act.

ARTICLE 9.
CONDITIONS TO THE MERGER

9.1 CONDITIONS TO THE OBLIGATIONS OF EACH PARTY TO EFFECT THE MERGER

The respective obligations of each party to this Agreement to effect the Merger shall be
subject to the satisfaction (or written waiver by all parties, if permissible under the Lega]
Requirements) at or prior to the Closing Date of the following conditions:

(a)  Company Shareholder Approval. This Agreement and the Preferred Amendment
shall have been approved and adopted by the Shareholders by the requisite vote {including any
required series vote by any series of the Preferred Stock) under the applicable Legal Requirements.

(b)  No Order. No Governmental Body of competent jurisdiction shall have enacted,
issued, promuigated, enforced or entered any law, statute, rule, regulation, executive order, decree,
judgment, injunction or other Order (whether temporary, preliminary or permanent} which (i} is in
effect and (ii) has the effect of making the Merger illegal or otherwise prohibiting or preventing
consummation of the Merger.

(c}  Regulatory Approval. All waiting periods (and extensions thereof) under the HSR
Acl relating to the transaction contemplated hereby shall have expired or been earlier terminated.

(d)  No Governmental Restrictions. There shall not be any pending or threatened suit,
action or Proceeding asserted by any Governmental Body or by any other Person before any
Governmental Body challenging or seeking to make illegal, delay materially, or otherwise directly or
indjrectly restrain or prohibit the consummation of the Contemnplated Transactions.

9.2 ADDITIONAL CONDITIONS TO THE OBLIGATIONS OF MERGER CORP

The obligations of Merger Corp to consummate and effect the Merger shall be subject to the
satisfaction {or written waiver exclusively by Merger Corp, if permissible under applicable Legal
Requirements) at or prior to the Closing Date of each of the following conditions:

{2) - Representations and Warranties. The representations and warranties of the
Company contained in this Agreement shall have been true and correct in all respects (disregarding
any materiality of Material Adverse Effect qualifications in such representations and warranties) as
of the date hereof and on and as of'the Closing Date with the same force and effect as if made on and
as of the Closing Date {except that those representations and warranties which address matters only
as of a particular date shall have been true and correct only on such date), except where the failure to
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be true and correct would not reasonably be expected to have, individually or in the aggregate, a
Material Adverse Effect on the Company.

(b)  Agreements and Covenants. The Company shall have performed or complied in all
material respects with all agreements, gbligations and covenants required by this Agreement to be
performed or complied in all material respects with all agreements, obligations and covenants
reguired by this Agreement to be performed or complied with by it at or prior to the Closing Date.

(¢c)  Material Adverse Effect. No effect, either individually or in the aggregate shall
have occurred and be continuing after the date of this Agreement that has or would reasonably be
expected to have a Material Adverse Effect on the Company.

(d)  Officer’s Certificate, Merger Corp shall have received a certificate from an
authorized executive officer of the Company dated as of the Closing Pate to the effect that
conditions set forth in Sections 9.2(a}, 2.2(b), and 9.2{c) have been satisfied, signed on behalf of the
Company by such officer.

{(e) FIRPTA Certificate. On the Closing Date, the Company shall deliver to Merger
Corp a properly executed FIRPTA certificate in a form reasonably acceptable to Merger Corp for
purposes of satisfying Merger Corp’s cbligations under Treasury Regulation Section 1.1445-2(c)(3).

(f)  Eligible Dissenting Shares. Except as set forth on Schedule 9.2(f), Eligible
Dissenting Shares shall constitute no more than twelve percent (12%) of the outstanding shares of
Company Stock.

(g)  Proceedings. There shall not be instituted or pending any Proceeding by any
Governmental Body (i) challenging or seeking to meke illegal, delay materiaily or otherwise directly
or indirectly restrain or prohibit the consummation of the Merger or seeking to obtain damages in
connection therewith, (ii} seeking to restrain or prohibit Merger Corp’s ownership or operation (or
that of its affiliates) of all or any material portion of the business, assets or products of the Acquired
Companies, taken as a whole, or of Merger Corp and its Subsidiaries, taken as a whole, or to compe!
Merger Corp or any of its affiliates to dispose of, license (whether pursuant to an exclusive or
nonexclusive license) or hold separate all or any material portion of the business, assets or products
of the Acquired Companies, taken as 2 whole, or of Merger Corp and its Subsidiaries, taken as a
whole, (iii) seeking, directly or indirectly, to impose or confirm material limitations on the ability of
Merger Corp or any of its affiliates effectively to acquire, hold or exercise full rights of ownership of
Company Stock or any shares of common stock of the Surviving Corporation, including the right to
vote such shares on all matters properly presented to the Company’s shareholders, or (iv) seeking to
require divestiture by Merger Corp, or any of Merger Corp’s other affiliates of any Equity Security.

{h) Forbearance Agreements. Each Forbearance Agreement shall remain in full force
and effect, and the Acquired Companies shall have performed or complied in all respects with the
agreements, obligations and covenants required by the Forbearance Agreements.

(1) No Order. There shall not be in effect any Order that could reasanably be expected
to result, directly or indirectly, in any of the effects referred to in clauses (i) through (iv) of Section

9.2(g).
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9.3 ADDITIONAL CONDITIONS TO THE OBLIGATIONS OF THE COMPANY

The obligations of the Company to consurnmate and effect the Merger shall be subject to the
satisfaction (or written waiver exclusively by the Company, if permissible under applicable Legal
Requiremnents) at or prior to the Closing Date of each of the following conditions:

(2)  Representations and Warranties. The representations and warranties of Merger
Corp contained in this Agreement shall have been true and correct in all respects {disregarding any
materiality of Material Adverse Effect qualifications in such representations and warranties) as of the
date hereof and on and as of the Closing Date with the same force and effect as if made on and as of
the Closing Date {except that those representations and warranties which address matters only as of a
particular date shall have been true and correct only on such date), except where the failure to be true
and correct would not reasonably be expected to have, individually or in the aggregate, a Material
Adverse Effect on Merger Corp’s ability to pay the Merger Consideration and consummate the
Contemplated Transactions.

(b)  Agreements and Covenants. Merger Corp shall have performed or complied in all
material respects with all agreements, obligations and covenants required by this Agreement 1o be
petformed or complied in all material respects with all agreements, obligations and covenants
required by this Agreement to be performed or complied with by them at or prior 1o the Closing
Date. '

(c)  Officer’s Certificate. Company shall have received a certificate from an authorized
executive officer of Merger Corp dated as of the Closing Date to the effect that conditions set forth
in Sections 9.3(a) and 9.3(b) have been satisfied, signed on behalf of Merger Corp by such
authorized officer.

ARTICLE 10.
TERMINATION

10,] TERMINATION

Subject to Section 10.2, by notice given prior to or at the Closing, this Agreement may be terminated
as follows:

(a) by mutual written consent, duly authorized by the Boards of Directors of each of
Merger Corp and the Company;

(b} by either the Company or Merger Cofp if:

1. the Merger shall not have been consummated by March 31, 2011 (or upon
the Company’s election and subject 10 the terms of that certain Escrow Agreement
dated Janvary 21, 2011 by and among the Company, Stonchenge Partners, Inc., and
Mercantile Title Agency, Inc., as amended March 7,2011, April 15,2011) as a result
of a failure to satisfy the conditions set forth in Section 9.1 (the “End Date™);
provided however, that the right to terminate this Agreement under this Section
10.1{b) shall not be available to any party whose action or failure 1o act has been a
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principal cause of or resulted in the failure of the Merger to oceur on or before such
date and such action or failure to act constitutes a willful or intentional material
breach of this Agreement;

ii. any Governmental Body shall have issued an Order or taken any other action
(including the failure to have taken an action ), in any case having the effect of
permanently restraining, enjoining or otherwise prohibiting the Merger, which Order
or other action is final and non-appeslable; or

ii.  therequired epproval of the Shareholders (including any required series vote
by any series of the Preferred Stock) contemplated by this Agreement shall not have
been obtained by reason of the fatlure to obtain the required vote at a meeting (or any
adjournment or postponement thereof) or by written consent of the Shareholders.

by the Company:

i upon a breach of any representation, warranty, covenant or agreement on the
part of Merger Corp set forth in this Agreement, or if any representation or warranty
of Merger Corp shall have become untrue, in either case such that the conditions set
forth in Section 9.3(z) or 9.3(b) would not be satisfied as of the time of such breach
or as of the time such representation or warranty has become untrue; provided,
however, that if such inaccuracy in Merger Corp’s representations and warranties or
breach by Merger Corp is curable by Merger Corp prior to the End Date through the
exercise of reasonable efforts, then the Company may not terminate this A greement
under this Section 10.1{c) prior to thirty {30) days following the receipt by Merger
Corp of written notice from the Company to Merger Corp of such breach provided
Merger Corp continues to exercise all reasonable efforts to cure such breach through
such thirty (30} day period (it being understood that the Company may not terminate
this Agreement pursuant to this Section 10.1{c) if it shall have materially breached
this Agreement or if such breach by Merger Corp is cured within such thirty (30) day
period); or

i, if the Company shall have entered into a definitive binding agreement with
respect to a Superior Proposal pursuant lo and in compliance with Section 8.1(d).

by Merger Corp:
i. if a Change of Recommendation shall have occurred;
ii.  ifthe Company or any of its Representatives shall have materially breached

any of its obligations under Section 8.1;

iii.  upona breach of any representation, warranty, covenant or agreement on the
part of the Company set forth in this Agreement, or if any representation or warranty
of the Company shall have become untrue, in either case such that the conditions set
forth in Section 9.2(a) or 9.2(b) would not be satisfied as of the time of such breach
or as of the time such representation or warranty has become untrue; provided,
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however, that if such inaccuracy in the Company’s representations and warranties or
breach by the Company is curable by the Company prior to the End Date through the
exercise of reasonable efforts, then Merger Corp may not terminate this Agreement

under this Section 10.1(d) prior to thirty (30) days following the receipt by the

Company of written notice from Merger Corp to the Company of such breach
provided the Company continmes to exercise all reasonable efforts to cure such
breach through such thirty (30) day period (it being understood that Merger Corp
may not terminate this Agreement pursuant to this Section 10.1(d) if it shall have
materially breached this Agreement or if such breach by the Company is cured
within such thirty (30) day pericd); :

iv., if an Intervening Event shall have occurred and the Company Board shall '

bave withdrawn, modified, or failed to make, the recommendation of the Company
Board in favor of the adoption and approval of this Agreement and the approval of
the Merger as a result of such Intervening Event; or

V. if any effect, either individually or in the aggregate, shall have occurred since
the date hereof'that has, or could reasonably be expected to have, a Material Adverse
Effect on the Company.

10.2 EFFECT OF TERMINATION; TERMINATION FEES

(2) Each party’s right of termination under Section 10.] is in addition to any other right it
may have under this Agreement or otherwise, and the exercise of a party”s right of termination will
not constitute an election of remedies. If this Agreement is terminated pursuant to Section 10,1, this
Agreement will be of no further force or effect; provided, however, that (i) this Section 10.2, Seetion
10.3 and Article 12 will survive the termination of this Agreement and will remain in full force and
effect, and (ii) the termination of this Agreement will not relieve any party from any liability for any
Breach of this Agreement oceurring prior to termination.

(b)  IfMerger Corp terminates this Agreement pursuvant to Section 10.1(d)(i), 10.1(d)(ii),
or 10.1(d)(iv), or if the Company terminates this Agreement pursuant to Section 10.1{c)(ii), the
Company shali pay to Merger Corp, as its exclusive remedy hereunder, cash in an amount equalto a
fec in the amount of three percent (3%) of the Merger Consideration (the “Termination Fee™), Such
payment shall be made via wire transfer of immediately available funds to an account designated by
Merger Corp on the earlier of (i) thirty (30} days after the effective date of the termination by Merger
Corp, or {ii) the execntion by the Company of a definitive agreement with respect to any Acquisition
Proposal.

() If this Agreement is terminated pursuant to Section 10.1(b)(i), 10.3(b)(ii) or
10.1(d)(ii1) and (i} prior to such termination (in the case of termination pursuant to Section 10.1(b)(i)
or 10.1(d)(iii)) or prior to obtaining the required approval of the Shareholdérs (in the case of
termination pursvamnt to Section 10.1(b)(iii)). an Acquisition Proposal shall have been publicly
announced and not publicly withdrawn, and (ii) within twelve (12) months following the date of
such termination the Company shall have (A) entered into a definitive agreement with respect to, (B)
recommended to its shareholders or (C) consummated, a transachion contemplated by such

Acqu151tmn Proposal, then the Company shall pay to Merger Corp (by wire transfer of immediately
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available funds}), within two (2) Business Days after entering into such definitive agreement, making
such recommendation or consummating such transaction, the Termination Fee.

(d) In the event that this Agreement is terminated pursuant to Section 10.1(b)(i),
10.1(b)(iii), or 10.1(d)(1ii}, the Company shall as promptly as possible (but in any event within two
(2) Business Days) following receipt of an invoice therefor pay all of Merger Corp’s documented
reasonabie out-of-pocket fees and expenses (including reasonable legal and other third party advisors
fees and expenses) actually incurred by Merger Corp and its affiliates on or prior to the termination
of this Agreement in connection with the transactions contemplated by this Agreement (the “Merger
Corp Expenses™) as directed by Merger Corp in writing; provided that the amount of any payment
of the Merger Corp Expenses pursuant to this Section 10.2(d) shall be credited against any obligation
of the Company to pay the Termination Fee pursuant to Section 10.2(b) or 10.2(c). In addition, the
amount of any payment received by Stonehenge Partners, Inc, pursuant to that certain Escrow

Merger Corp Expenses pursuant to this Section 10.2(d).

{e)  The Company acknowledges that the agreements contained in this Section 10.2 are an
integral part of the transactions contemplated by this A greement, and that without these agreements,
Merger Corp would not enter into this Agreement. Accordingly, if the Company fails to pay any
amount due to Merger Corp pursuant to this Section 10.2, when held by a court of competent
Jurisdiction or otherwise agreed to have been due, the Company shall pay the costs and expenses
(including legal fees and expenses) in connection with any action taken to collect payment
(including the prosecution of any Jawsuit or other legal action), together with interest on the unpaid
amount at the prime rate of interest as published in the Wall Street Journal from the date such
amount was first payable to the date it is paid.

(f) Merger Corp acknowledges and agrees that the Termination Fee contemplated by this
Section 10.2 shall be payable by the Company on only one occasion, whether or not the facts or
circumstances giving rise to the Company’s obligation to pay the Termination Fee may otherwise
trigger an obligation to pay the Termination Fee under more than one subsection of this Section 10.2
or on more than one occasion pursuant to the same subsection of this Section 10.2

(g)  Except as set forth in Section 10.2(b) above, nothing hereunder shall limit or
otherwise prejudice any rights or claims that any party hereto may have, and any party may pursue
all legal remedies to which such party may be entitled a law or in equity (including specific
performance) under this Agreement or otherwise in addition to the remedies set forth above.

10.3 ENFORCEMENT OF AGREEMENT

Each party acknowledges and agrees that the other party would be irreparably harmed if any
of the provisions of this Agreement are not performed in accordance with their specific terms and
that any Breach of this Agreement could not be adequately compensated in all cases by monetary
damages alone. Accordingly, each party agrees that, in addition to any other right or remedy to
which any other party may be entitled at law or in equity, a party shall be entitled to enforce any
provision of this Agreement by a decree of specific performance and to obtain temporary,
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preliminary, and pennanent injunctive relief to prevent Breaches or threatened Breaches, without
posting any bond or giving any other undertaking.

ARTICLE 11,
SURVIVAL

11.1 SURVIVAL

All representations, warranties, covenants, and obligations in this Agreement, the Disclosure
Schedules, the supplements to the Disclosure Schedules, and any certificate, document, or other
writing delivered pursuant to this Agreement will expire at the Closing except for those covenants
and agreements that require by their terms performance after the Closing, which shall survive the
Closing.

: ARTICLE 12,
MISCELLANEQUS

12.1 EXPENSES

(a) Except as otherwisg provided in this Agreement or the other documents to be
delivered pursuant to this Agreement, each party will bear its respective fees and expenses incurred
in connection with the preparation, negotiation, execution, and performance of this Agreement and

the consummation and performance of the Contemplated Transactions, including all fees and .

expenses of its Representatives. Merger Corp will pay the entire HSR Act filing fee, if any. Except
as set forth on Schedule 12.1(a), no Acquired Company has incwred any fees or expenses in
connection with this Agreement and the Contemplated Transactions. The obligation of each party to
bear its own fees and expenses will be subject to any rights of such party arising from a Breach of
this Agreement by anéther party.

(b)  All stamp, documentary, and other Transfer Taxes (including any penalties and
interest) incurred in connection with this Agreement, whether pertaining to the Shares or any assets
and properties of the Acquired Companies, will be paid by Merger Corp.

12.2 PUBLIC ANNOUNCEMENTS

Merger Corp and the Company shall consult with each other before issuing any press release
or making any other public statement with respect 1o this Agreement or the Contemplated
Transactions and shall not issue any such press release or make any such other public statement
without the consent of the other party, which shall not be unreasonably withheld, except as such
release or announcement may be required by Legal Requirements or any listing agreement with or
rule of any national securities exchange or association upon which the securities of the Company or
Merger Corp, as applicable, are listed, in which case the party required to make the release or
announcement shall consult with the other party about, and allow the other party reasonable time
(taking into account the circumstances) to comment on, such release or annotmeement in advance of
such issuance, and the party will consider such comments in good faith; provided, however, that
notwithstanding the foregoing, the Company shall not be required to consult with Merger Corp
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before issuing any press release or making any other public statement with respect to its receipt and
consideration of any Acquisition Proposal or acceptance of any Superior Proposal.

12.3 DISCLOSURE SCHEDULES

(a)  Intheeventof any inconsistency between the statements in this Agreement and those
in the Disclosure Schedules (other than an exception expressly set forth as such in the Disclosure
Schedules with respect to a specifically identified representation or warranty), the statements in this
Agreement will contro],

(b)  Notwithstanding anything to the contrary contained in the Disclosure Schedules or
any supplement to the Disclosure Schedules, the statements in the Disclosure Schedules, and those in
any supplement thereto, relate only to the provisions in the Seetions of this Agreement to which they
expressly relate and not to any other provision in this Agreement.

12.4 TFURTHER ASSURANCES

The parties wil] (a) execute and deliver to each other such other documents and (b) do such
other acts and things as a party may reasonably request for the purpose of carrying out the intent of
this Agreement, the Contemplated Transactions, and the documents to be delivered pursuant to this
Agreement.

12.5 [ENTIRE AGREEMENT

This Agreement supersedes all prior agreements, whether written or ora), between the parties
with respect to its subject matter (including any letter of intent and, upon the Closing, any
confidentiality obligation to which Merger Corp is subject) and constitutes {along with the
Disclosure Schedules, the exhibits, and the other documents 10 be delivered pursuant to this
Agreement) a complete and exclusive statement of the terms of the agreement between the parties
with respect to the subject matter of this Agreement.

12.6 MODIFICATION

This Agreement may only be amended, supplemented, or otherwise medified by a writing
executed by Merger Corp and the Company.

127 ASSIGNMENTS AND SUCCESSORS

No party may assign any of its rights or delegate any of its obligations under this Agreement
without the prior consent of the other parties.

12.8  NO THIRD-PARTY RIGHTS

Other than the parties, and with respect to their rights to the Merger Consideration, the
Shareholders, no Person will have any legal or equitable right, remedy, or claim under or with
respect to this Agreement. This Agreement may be amended or terminated, and any provision of
this Agreement may be waived, without the consent of any Person who is not a party to the
Agreement,
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12.9 REMEDIES CUMULATIVE
The rights and remedies of the parties are cumulative and not alternative.
12.10 GOVERNING LAW

All matters relating to or arising out of this Agreement or any Contemplated Transaction and
the rights of the parties (whether sounding in contract, tort, or otherwise) will be governed by and
construed and interpreted under the laws of the State of Florida without regard to conflicts of laws
principles that would require the application of any other law.

12,11 JURISDICTION; SERVICE OF PROCESS

Except as otherwise provided in this Agreement, any Proceeding arising out of or relating to
this Agreement or any Contemplated Transaction shall-bebrought in the courts of the State of Ohia,
County of Franklin, or, if it has or can acquire jurisdiction, in the United States District Court for the
Southern District of Ohio, Eastemn Division, and each of the parties irrevocably submits to the
exclusive jurisdiction of each such court in any such Proceeding, waives any objection it may now or
hereafler have 10 venue or to convenience of forum, agrees that all claims in respect of such
Proceeding shall be heard and determined only in any such court, and agrees not to bring any
Proceeding arising out of or relating to this Agreement or any Contemplated Transaction'in any other
court. Each party acknowledges and agrees that this Section 12.11 constitutes a voluntary and
bargained-for agreement between the parties. Process in any Proceeding referred to in the first
sentence of this Section may be served on any party anywhere in the world, including by sending or
delivering a copy of the process to the party to be served at the address and in the manner provided
for the giving of notices in Section 12.15. Nothing in this Section 12.11 will affect the right of any

" party lo serve legal process in any other manner permitted by law or at equity.

12.12 WAIVER OF JURY TRIAL

EACH PARTY, KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY, WAIVES
ITS RIGHT TO TRIAL BY JURY IN ANY PROCEEDING ARISING OUT OF OR RELATING
TO THIS AGREEMENT OR ANY CONTEMPLATED TRANSACTION, WHETHER
SOUNDING IN CONTRACT, TORT, OR OTHERWISE.

12.13 ATTORNEYS' FEES

In the event any Proceeding is brought in respect of this Agreement or any of the documents
referred to in this Agreement, the prevailing party will be entitled to recover reasonable attomneys’
fees, expenses, non-taxable court costs, expert witness fees, investigation fees, administration costs,
and other costs incurred in such Proceeding, in addition to any relief to which such party may be
entitled.

12.14 NO WAIVER

Neither any failure nor any delay by any party in exercising any right, power, or privilege
under this Agreement or any of the documents referred to in this Agreement will operate as a waiver
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of such right, power, or privilege, and no single or partial exercise of any such right, power, or
privilege will preclude any other or further exercise of such right, power, or privilege or the exercise
of any other right, power, or privilege. To the maximum extent permitted by applicable Legal
Requirements, (8) no claim or right arising out of this Agreement or any of the documents referred to
in this Agreement can be waived by a party, in whole or in part, unless made in a writing signed by
such party on behalf of the Company; (b) a waiver given by a party will only be applicable to the
specific instance for which it is given; and (c) no notice to or demand on a party will (i) waive or
otherwise affect any obligation of that party or (i1} affect the right of the party giving such notice or
demand to take further action without notice or demand as provided in this Agreement or the
documenits referred fo in this Agreement.

12.15 NOTICES

Ali notices and other communications required or permitted by this Agreement shall be in
the following address by hand or by a nationally recognized overnight courier service (costs prepaid)
addressed to the following address or (b) transmitted electronically to the following facsimile
numbers or e-mail addresses, in each case marked to the attention of the Person (by name or title)
designated below (or to such other address, facsimile number, e-mail address, or Person as a party
may designate by notice to the other parties):

The Company: National Investment Managers, Inc.
485 Metro Place South, Suite 275
Dublin, OH 43017
Attention: Steven J. Ross, Chief Executive Officer
Fax no.:

E-mail address: sross@nivm.com

with a copy to: Dinsmore & Shohl LLP
' 255 E. Fifth Street, Suite 1500
Cincinnaii, Ohio 45202
Attention: Kim M. Lewis, Esq.
Fax no. (513) 977-8141]
Email address: Kim.Lewis@dinglaw.com

Merger Corp: DTE Merger Corp. .
191 West Nationwide Boulevard, Suite 600
Columbus, Ohio 43215
Attention: Robert M, Eversole, Principal
Nicholas J. Ulrich, Vice President
Fax no.: (614) 246-6035
E-maii address: nmeversole(@stionehengepartners.com
njulnch{@stonehengepartners.com
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with a copy to: Schottenstein, Zox & Dunn Co., LPA
250 West Street
Columbus, Ohio 43215
Attention: Robert R. Ouellette, Esq.
Fax no.: (614) 222-3472
E-mail address: ouellette@szd.com

12.16 SEVERABILITY

If any provision of this Agreement is held invalid or unenforceable by any court of competent
jurisdiction, the other provisions of this Agreement will remain in full force and effect, Any
provision of this Agreement held invalid or unenforceable only in part or degree will remain in full
force and effect to the extent not held invalid or unenforceable.

12.17 TIME OF ESSENCE

With regard to all dates and time periods set forth or referred to in this Agreement, time is of
the essence.

12.18 COUNTERPARTS AND ELECTRONIC SIGNATURES

(a}  This Agreement and other documents to be delivered pursuant to this Agreement may
be executed in one or more counterparts, each of which will be deemed to be an original copy and all
of which, when taken together. will be deemed to constitute one and the same agreement or
document, and will be effective when counterparts have been signed by each of the parties and
delivered to the other parties.

(b) A manual signature on this Agreement or other documents to be delivered pursuant to
this Agreement, an image of which shall have been transmitted electronically, will constitute an
original signature for all purposes, The delivery of copies of this Agreement or other documents to
be delivered pursuant to this Agreement, including executed signature pages where required, by
electronic transmission will constitute effective delivery of this Agreement or such other document
for all purposes.

{Signatures appear on following page.]
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IN WITNESS WHEREOF, the parties have executed and delivered this Agreement as of

the date first written above.
MERGER CORP:
DTE MERGER CORP.,

. a Florida corporation

By: W

Name: LoL s 4.  Toplorrs cor
Title: AT m?

THE COMPANY:

NATIONAL INVESTMENT MANAGERS, INC,
a Florida corporation

By:
Name:
Title:

Signature Page 1o
Agreement and Plan of Merger
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IN WITNESS WHEREOF, the patties have executed and delivered this Agreement as of
the date first written above.

MERGER CORP:

DTE MERGER CORP.,
& Florida corporation

By-
Name:
Tide:

THE COMPANY:

NATIONAL INVESTMENT MANAGERS, INC,,
4 Florida corporation

by TS 2
Name!~ =

Title: il el

Sienaturs Page to
Agreement and Plan of Merger




03/21/2011 MON 15:00 FAX 2395532990 [@os4/054

Scheduie 2.9(a)

Distribution of Merger Consideration

The Merger Consideration less the Closing Disbursements (the “Shareholder Proceeds”) will be
distributed by the Exchange Agent as follows:

(2}  First, the holders of the Series A Preferred Stock will receive its Stated Value of $.50
per share (the “Series A Constderation™); and

{b)  Second, the holders of the Common Stock will receive 12% of the Shareholder
Proceeds remaining after payment of the Series A Consideration; and the 88% balance of such
remaining Shareholder Proceeds (the “Junior Preferred Consideration™) will be distributed to the
holders of the Junior Preferred Stock.

{c)  The Junior Preferred Consideration will be distributed among the respective Series of
Junior Preferred Stock as follows;

i) 25.77% to the holders of the Senies B Preferred Stock;
(ii)  28.83% to the holders of the Series C Preferred Stock;
(ni})  26.49% to the holders of the Series D Preferred Stock; and
(iv)  18.91% to the holders of the Series E Preferred Stock.

Within each such Senes, the distribution will be ratable in accordance with the number of shares of
such Series held by each holder thereof. Solely for purposes of this Schedule 2.9(a), CCM Master
Qualified Fund LTD and CCM SPV 11 LLC will be deemed to own 83,333 shares of Series C
Preferred Stock in addition to the Series C Preferred Stock actually held by them.
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Articles of Amendment
fo

Articles of Incorporation
of

N National Investment Managers Inc. L
(Name of Corporation as currently filed with the Florida Dept. of State)

F283%6 i
{Document Number of Corporation {(if known)

Pursuant to the provisions of section 607.1006, Florida Statutes, this Florida Profit Corporation adopts the following
amendment(s) to its Articles of Incorporation:

A. Hamending game, epter the new name of the corporation:

= The new

name wmust be distinguishable and contain the word ‘“corporation,” “company,” or "incorporated” or the
abbreviation "Corp.,” “Inc.,” or Co.,” or the designation "Corp,” "Inc,” or “Co". A professional corporation
name must contain the word “chartered,” “professional association,” or the abbreviation "P.A4. "

v

. Enter mew prigei office address, if applicable: _ . ; -

B
(Principal office address MUST BE A STREET ADDRESS)

C. Enter new mailing address, if ticable:

(Mailing address MAY BE A POST QFFICE BOX)

D. If amendin ister ent an istere address in Flori ente 3 th
new registered agent and/or th w_registered offjc ess:
Name of New Registered dgent: See Attached - ;

New Registered QOffice Address: (};"Iorida street address)

—_ . - -5 Florida
(City) (Zip Code)

New Resistered Agent’s Signature, if changing Repistered Agent:
[ hereby accep! the appointment as registered agent. I am famifiar with and accept the obligations of the position.

See Attached _ o
Signature of New Registered Agent, if changing
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Il
. ' .
i

If amending the ficers and/or Directors, enter the title e of each officer/directar being

removed and title, pame, and address of each Officer and/or Director being added:

{Attach additional sheets, if necessary)

Title Name -~ Address Ivpe of Action
DS Steven J. Rqss 7 Canvon Bim 0 Add

Newport Coast, CA 92657 B Remove

CD Richard J. Berman 7 420 L exingtan Ave, #450 0 Add
New York, NY. 10170 & Remove

D Steven J. Ruchefsky R00 Westchester Ave 0O Add
—_— Rve Brook NY 10573 ® Remove

**See attached Exhibit A for additional amendments to Officers and Directors

E. if amending or adding additienal Articles, enter change(s) here:
(attach additional sheets, if necessary).  (Be specific)

See Attached

F. kfan amendment provides for an exchange, reciassification, or cancellation of issued shares,

provisions for implementing the amendment if pot contained in the amendment jtseif:
(if not applicable, indicate N/AY

N/A
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The date of each amendment(s) adoption: March 21. 2011 s
(thate of adoption is required)

Effective date if applicable: March 21, 2011 _ A
{no more than 20 days afier amendment file dare}

Adaption of Amendment(s) (CHECK QNE}

& The amendinent(s) wasfwere adopted by the shareholders. The number of voles cast For the amendment(s)
by tie shareholders was/were sufficient for approval.

O3 The amendment(s) was/were approved by the sharcholders through voting groups. The following statement
must be separately provided for each voiing group entitled 1o voie separately on the amendment(s).

“The number of voies cast for the amendment(s) was/were sufficient for approval

- L

R e

by — e
{voting group)

L3 The amendment(s) was/were adopted by the board of directors without shareholder zction and shareholder
action was not required.

1) The amendment(s) was/werc adopted by the incorporators without sharehoider action and shareholder
action was nol required.

pateg Effective March 21, 2011

Signature =
{By a directg

{Typed or printed name of person signing)

~ Corporate Secretary
{Title of person signing}

T
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ADDITIONAL AMENDMENT REGARDING

EXHIBIT A

OFFICERS AND DIRECTORS

Title Name Address Type of Action

D Arthur D. Emil 420 Lexington Ave. Remove
New York, NY 10170

PCOO John M. Davis 5745 Rothesay Dr, Remove
Dublin, OH 43017

D Steven M. Virany 24 Vanderbilt Drive Remove
Livingston, NJ 07039

DCEO John M. Davis 5745 Rothesay Dr. Add
Dublin, OH 43017

D Robert M. Eversole 191 W. Nationwide Blvd Add
Suite 600
Columbus, OH 43215

D Nicholas J. Ulrich 191 W. Nationwide Blvd Add
Suite 600
Columbus, OH 43215

SCFO Christopher W. Larkin 7820 Prairie Fire Court Add

{H2229776 1 }
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Execution Version

AMENDED AND RESTATED
ARTICLES OF INCORPORATION

OF

NATIONAL INVESTMENT MANAGERS INC.

The undersigned does hereby make and execute these Amended and Restated Articles of
Incorporation on behalf of National Investment Managers Inc., a Florida corporation, pursuant to
Section 607.1007 of the Florida Business Corporation Act (the “FBCA™):

ARTFICLE I - NAME

The name of the corporation shall be: National Investment Managers Inc.

ARTICLE Il — PRINCIPAL O FFICE
The street address of the principal office of the corporation shall be:

485 Metro Place South, Suite 275
Dublin, OH 43017

The board of directors of the corporation, or an officer of the corporation acting under the
authority of the board of directors, is authorized to change the principal office of the corporation
from time to time without amendment 1o these Articles of Incorporation.

ARTICLE ITY - PURPOSE

The purpose for which the corporation is organized is to transact any and ail lawful
business for which corporations may be incorporated under the FBCA and under the laws of any
jurisdiction in which the corporation may operatc. The corporation shall have all lawful powers
necessary to conduct such business including, bui not limited to, all corporate powers which
corporations may have under the FBCA.

ARTICLE IV — SHARES

The aggregate number of sharces that the corporation shall have authority to issue shall be
5,000,000, conststing of: 2,500,000 shares of Common Stock, $.001 par vaiue (the “Common
Stock™), and 2,500,000 shares of Preferred Stock, $.001 par value (the “Preferred Stock™). The
first series of Preferred Stock shall be designated as Seriecs A Convertible Preferred Siock, $.001
par value and shall consist of 2,500,000 shares (the “Secries A Preferred Stock™).
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The Shareholders Agreement (as defined in Section 1 below of this Article IV) govemns
the exercise of the corporate powers and the management of the business and affairs of the
corporation and the relationship between the sharcholders, the directors, and the corporation.
The Sharcholders Agreement is hereby incorporated by reference.

The board of directors may determine, in whole or part, the preferences, limitations, and
relative rights (within the limits set forth in Section 607.0601 of the FBCA) of! (a) any class of
shares before the issuance of any shares of that class, or (b) one or more series within a class
before the issuance of any shares of that series.

The following is a description of the preferences, limitations, and relative rights with
respect to each class of the capital stock of the corporation:

SECTION 1. Definitions. For purposes of this Arficle IV, the following definitions
shall apply:

“Articles of Incorporation” shall mean the Corporation’s Articles of Incorporation, as
amended and/or restated from time to time as filed with the Florida Secretary of State.

“Automatic Conversion Event” shall have the meaning set forth in Article IV, Section

3(g)(ii).

“Available Assets™ shall have the meaning set forth in Article 1V, Section 3({d)(i).

“Business Day” shall mean any day other than Saturday, Sunday and any other day on
which banks in Columbus, Ohio, are not open for business.

“Change in Control Transaction” shall mean, except pursuant to a Qualified Public
Offering, (a) antvent or series of events by which the Corporation’s current shareholders shall
no longer beneficially own (within the meaning of Rule 13d-3 under the Securities Exchange Act
of 1934, as amended) fifty percent (50%) or more of (i) the Equity Securities, or (ii) the Voting
Power of the Corporation, {b) the Corporation is merged with or into another entity with the
effect that immediately after such transaction the equity owners of the Corporation immediately
prior to such transaction hold less than a majority of (i) the Equity Securities, or (ii) the Voting
Power of the Person surviving the transaction, or (c) the direct or indirect sale, lease, exchange or
other transfer of all or substantially all of the assets of the Corporation.

“Common Stock™ shall have the meaning set forih above in the initial paragraph of this
Article IV.

“Conversion Rate” shall mean the ratio at which one (1} share of Prefered Stock
converts to shares of Common Stock and shall be 1 to 1 (subject to appropriate adjustment in the
event of any stock dividend, stock split, reverse stock split or other subdivision or combination
of the Common Stock that is not also applicable to the Preferred Stock).

“Corporation” shall mean National Investment Managers Inc., a Florida corporation.
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“Dissolution” shall mean the happening of either of the following events: (a) the
affirmative vote of both a Majority in Interest of the Common Shareholders and a Majority in
Interest of the Preferred Shareholders to dissolve the Corporation; or (b) the entry of a decree of
judicial dissolution pursuant to Sections 607.1430 and 607.1431 of the FBCA.

“Distribution” shall mean (a) the transfer of cash or other property without consideration
whether by way of dividend or otherwise, other than (i) dividends on Common Stock payable in
Common Stock and (ii) the vesting of any Shares in accordance with the Shareholders
Agreement, or (b) the purchase or redemption of shares of the Corporation for cash or property
other than as permitted by the Shareholders Agreement.

“Entitlement Allocation” means the pro rata share of the Available Assets allocated to
cach Person entitled thereto, as determined by multiplying (a) Available Assets, times (b) a
fraction, the numerator of which is such Person’s Entitlement, and the denominator of which is
the sum of all Entitlements.

“Entitlement” means the total amount that a Person would receive pursuant to both (a)
Article IV, Section 3(d)(i), and (b) Section 10.5 of the Sharcholders Agreement, if there were
sufficient Available Assets to pay all such amounts.

“Equity Securities” shall mean (a) shares of capital stock or other equity securities of the
Corporation, (b) subscriptions, calls, warrants, options or commitments of any kind or character
relating to, or entitling any Person or entity to purchase or otherwise acquire, any capital stock or
other equity securities of the Corporation, and (c) securities convertible into or exercisable or
exchangeable for shares of capital stock or other equity securities of the Corporation.

“FBCA” shall mean the Florida Business Corporation Act.

“Fiscal Year” means each year ended on December 31, or other fiscal year of the
Corporation.

“Initial Issue Date” shall mean the date upon which the first share of Series A Preferred
Stock is issued by the Corporation. i

“Liguidation™ shall mean any voluntary or involuntary liquidation or other winding up of
the affairs of the Corporation or such of the Corporation’s Subsidiaries, ihe assets of which
constitute all of the assets of the business of the Corporation and ifs Subsidiaries taken as a
whole, including pursuant to a Dissclution.

“Liligation” means any litigation or any other judicial, administrative or regulatory
proceeding or action (including any claim, counterclaim, cross-claim or claim for equitable relief
or declaratory judgment).

“Majority in Interest of the Common Shareholders™ shall mean Common Shareholders,

voting as a separate class, holding at least a majority of the outstanding vested shares of
Common Stock.
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“Majonity in Interest of the Preferred Shareholders™ shall mean Preferred Shareholders,
voting as a separate class, holding at least a majority of the outstanding vested shares of
Preferred Stock.

“Majority in_Interest of the Shareholders” shall mean the Common Sharcholders and
Preferred Shareholders, voting together as a single class, holding a majority of the Voting Power
of the Corporation.

“New Securities” shall mean any Equity Securitics (including Commeon Stock and/or
Preferred Stock) whether now authorized or not, provided that the term “New Securities” does
not include: (a} rights issued or issuable to employees of, or consultants to, or directors of, the
Corporation pursuant io any incentive plan as may be adopted by the Board; (b) Equity
Securities issued or issuable as a dividend or distribution on outstanding Shares; or (c) Equity
Securities issued or issuable in any other transaction in which exemption from the definition of
New Securities is approved by the affirmative voie of a Majority in Interest of the Preferred
Shareholders.

“Person” means any individual, corporation, limited liability company, partnership,
association, trust or unincorporated orgamization, or governmental anthority or any agency or
political subdivision thereof and any other entity or organization.

“Preferred Owersubscription Right” shall have the meaning set forth in Article IV,
Section 4(c).

“Preferred Preemptive Right™ shall have the meaning set forth in Article IV, Section 4(a).

“Preferred Purchase Price” shall mean_ Ten Dollars (310} per share of Preferred Stock
{subject to appropriate adjustment in the event of any stock dividend, stock split, reverse stock
split or other subdivision or combination of the Preferred Stock).

“Preferred Return” shall have the meaning set forth in Article IV, Section 3(c)(i).

“Preferred Return Rate” shall mean an annual rate of eight percent (8%).

“Preferred Stock” shall have the meaning set forth above in the initial paragraph of this
Articie IV,

“Quatlified Public Offering” shall mean the first offer and sale to the public by the
Corporation or any holders of shares of any class of its Equity Sccurifies subsequent to the Initial
Issue Date, pursuant {o a registration statement that has been declared cffective by the Securities
and Exchange Commission in which the Corporation receives net proceeds of at least
$100,000,000.

“Series A Preferred Stock™ shall have the meaning set forth above in the initial paragraph
of this Article IV.
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“Shareholders Agreement” shall mean the Shareholders Agreement by and among the
Corporation and its shareholders, as the same may be amended from time to time.

“Subsidiary” means a Person of which such a subsidiary corporation or the Corporation is
the owner, directly or indirectly, of fifty percént (50%) or more of the interests entitling the
owners thereof to participate in the management of the affairs of such Person.

“Vesting Event” shall mean any Change in Confrol Transaction, Dissolution or
Liquidation of the Corporation.

“Vesting Event Preference Amount™ shall have the meaning set forth in Article IV,
Section 3{d)(i}.

“Voting Power™ shall mean with respect to any Person, the power to vote for or designate
members of the board of directors, the manager or a similar person or group, whether exercised
by virtue of the record ownership of securities, under shareholder agreement, voting trust or
similar agreement or under an irrevocable proxy or power of attorney.

Any capitalized term used but not otherwise defined herein shall have the mecaning given
such term in the Shareholders Agreement.

SECTION 2. Cemmon_Stock. A statement of the powers, preferences, rights,
qualifications, limitations or restrictions of the Common Stock is as follows:

(a) General. The voting, dividend and Distribution rights of the Comunon Stock are
subject to and qualified by the rights of the Preferred Stock set forth herein and as may be
designated by the Board.

(b}  Voting Rights.

(i) Common Stock Class Vote. When a vote of the Comimon Stock as a
separate class is required herein or by law, each Common Shareholder shall be entitled to one (1)
vote for each vested share of Common Stock held as of the record date on any matter that is
submitted to a vole or for the consent of the Common Shareholders. Unless otherwise provided
herein or required by law, action by the Common Sharcholders as a separate class shall require
the affirmative vole or written consent of a Majority in Interest of the Common Sharcholders.

(ily  Voting as a Single Class with Preferred Stock. On all matters which the

Commeon Stock votes with the Preferred Stock, as a single class, each Common Sharcholder shall
be entitled to one (1) vote for each vested share of Common Stock held by such holder as of the
record datc on any matter that is submitted to a vote or for the consent of the shareholders of the
Corporation. Unless otherwise provided hercin or required by law, action by the Sharcholders as
a single class shall require the affimative vote or written consent of 2 Majority in Interest of the
Sharcholders.

{c) Dividends. Dividends shall be declared and paid on the Common Stock from
funds lawfuily available therefor as and when determined by both the Board and a Majority in
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Interest of the Preferred Shareholders. Any dividends (other than dividends on Common Stock
payable solely in Common Stock) declared or paid in any Fiscal Year shall be declared or paid
ratably among the holders of the vested Common Stock then outstanding.

(d) Vesting Event. Upon a Vesting Event, after payment of the Vesting Event
Preference Amount pursuant to Article IV, Section 3(d}i) {o each hoider of vested Series A
Preferred Stock, if any, all of the remaining assets of the Corporation available for Distribution
to its shareholders shall be distributed ratably among the holders of the vested Common Stock
(after any conversion of the Preferred Stock to Common Stock in accordance with Article 1V,
Section 3(g), and after taking into account the vesting of Performance-Based Common Options
pursuant to the procedures set forth in the Shareholders Agreement).

{e) Reservation of Common Stock. The Corporation shall at ail times reserve and
keep available out of its authorized but unissued shares of Common Stock such number of its
shares of Common Stock as shall from time to time be sufficient to effect the conversion of all
outstanding shares of the Preferred Stock. If at any time the number of authorized but unissued
shares of Common Stock is insufficient to effect the conversion of all outstanding shares of the
Preferred Stock, the Corporation shall take such corporate action as may be necessary fo increase
its authorized but unissued shares of Common Stock to such number of shares as shall be
sufficient for such purposc. The number of authorized shares of Common Stock may be
increased or decreased (but not below the number of shares of Common Stock then outstanding)
by an affirmative vote of a Majority in Interest of the Shareholders.

SECTION 3. Preferred Stock. A statement of the powers, preferences, rights,
qualifications, limitations or restrictions of the Preferred Stock is as follows:

{a} General. The Corporation will not, by amendment of its Articles of Incorporation
or through any reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale
of securities or any other voluntary action, avoid or seek to avoid the cbservance or performance
of any of the terms of the Preferred Stock set forth herein, but will at all times in good faith assist
in the carrying out of all such terms and in the taking of all such actions as may be necessary or
appropriate in order to protect the rights of the Preferred Shareholders. Notwithstanding the
foregoing, nothing in this Section 3(a) shall prohibit the Corporation from amending these
Articles of Incorporation with the requisite consent of its shareholders and the Board under these
Articles of Incorporation and the FBCA.

) Voting Rights. _

(i) Preferred Stock Class Vote. When a vote of the Preferred Stock as a
separate class is required herein or by law, each Preferred Sharcholder shall be entitled to one (1)
vote for cach vested share of Preferred Stock held as of the record date on any maiter that is
submitted to a vole or for the consent of the Preferred Sharcholders. Unless otherwise provided
herein or required by law, action by the Preferred Shareholders as a separate class shall require
the affirmative vote or written consent of a Majority i Interest of the Preferred Shareholders.
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(i) Voting as a Single Class with Common Stock. On all matiers which the
Preferred Stock votes with the Common Stock, as a single class, each Preferred Sharehoider shall
be entitled to one (1) voie for cach vested share of Preferred Stock held as of the record date on
any matter that is submitted to a vote or for the consent of the Shareholders. Unless otherwise
provided herein or required by law, action by the Sharcholders as a single class shall require the
affirmative vote or written consent of a Majority in Interest of the Shareholders.

{c) Dividends. o

(i) Series A Preferred Return. The helders of each vested share of the then-
outstanding Series A Preferred Stock shall be entitled to receive cumulative quarterly dividends
at the rate of eight percent (8%) per annum on the Preferred Purchase Price (which amount shail
be subject to adjustment whenever there shall occur a stock split, combination, reclassification or
other similar event involving the Series A Preferred Stock), in respect of each vested share of
their Series A Preferred Stock (each, a “Preferred Refum™). Preferred Returns shall accrue from
day to day at such eight percent (8%) rate per annum rate and shall be cumulative and shall be
compounded quarterly.

(i) Accrual and Cumulation; Forefeiture Upon Conversion. Preferred Returns
shall accrue and.be cumulative until paid upon a Vesting Event, conversion of the Preferred
Stock under Article 1V, Section 3(g), or redemption, whether or not there are profits, surplus or
other funds of the Corporation legally available for the payment thercof. Upon any conversion
of the Preferred Stock under Article 1V, Section 3{g), all accrued, but unpaid, Preferred Returns
shall be forfeited.

(d) Vesting Event.

(i) Vesting Bvent Preference Amnount. Upon a Vesting Event, whether
voluntary or involuntary, before any Distribution may be made with respect to the Common
Stock, each helder of then-cutstanding vested Series A Preferred Stock shall be entitled to be
paid out of the assets of the Corporation available for Distribution, whether such assets are
capital, surplus, or capital eamnings (“Available Assets™): (A) first, an amount equal to the
product of (1) the Preferred Purchase Price multiplied by {2) the number of vested shares of
Series A Preferred Stock then held by such holder of Series A Preferred Stock, and (B) sccond,
an amount equal to all accrued but unpaid Preferred Returns to which such holder of Seres A
Preferred Stock is entitled pursuant to Article TV, Section 3(c)(i) {collectively, a “Vesting Event
Preference Amount™). In the event that there are insufficient Available Assets to permit {ull
payment of all Entitlements, then each Person entitled to an Entitlement shall receive his, her or
its Entitlement Allocation.

(i1) Remaining Assets. After the payment in fuil of all Entitiements, all shares
of the Series A Preferred Stock shall be canceled, and any remaining funds and assets of the
Corporation legally available for Distribution {o shareholders shall be distributed ratably among
the holders of the vested Common Stock then_outstanding in proportion to the greatest whole
number of vested shares of Common Stock held by each such holder.
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(i1i)  Valuation of Non-Cash Congsideration. If any assets of the Corporation
distributed to shareholders in connection with any Vesting Event are other than cash, then the
value of such assets shall be their fair market value as determined in good faith by the Board,
except that any publicly-traded securiiies to be distributed to shareholders shall be valued as
follows:

(A)  If the securities are then traded on a national securities exchange
(or a national quotation system), then the value of the securities shall be deemed to be the
average of the closing prices of the securities on such exchange or system over the ten (10)
irading day period ending five (5) trading days prior to the Distribution.

(B)  If the securities are actively traded over-the-counter, then the value
of the securities shall be deemed to be the average of the closing bid prices of the securities over
the ten (10) trading day period ending five (5) trading days prior to the Distribution.

The foregoing methods for valuing non-cash consideration to be distributed in connection
with a Vesting Event may be superseded by any determination of such value set forth in the
definitive agreements governing such Vesting Event, which agreements shall have been
approved by the requisite shareholder approval necessary to amend these Articles of
Incorporation under the FBCA and these Articles of Incorporation.

In the event of a Vesting Event that is a Change in Control Transaction, the Distribution
date shall be deemed to be the daie such transaction closes.

(e) Preferred Protective Provisions. So long as any share of Preferred Stock remains
outstanding, the Corporation shall not, and shall not permit any of its Subsidiaries to, by
amendment, merger, consolidation or otherwise, fake any of the following actions without first
obiaining the affirmative vote or wriiten consent of a Majority in Interest of the Preferred
Shareholders:

) enter into a new business segment or discontinue operations of any current
business segment, or open or close any field office of the Corporation;

(i)  authorize, propose or announce an intention to authorize or propose, or
enter into an agreement or confract with respect to, any muatters (excluding supply and sale
agrecments in the ordinary course of business) which, individually or in the aggregate, have a
value in excess of One Hundred Thousand Dollars ($100,000) and requiring more than twelve
(12) months to fulfill;

(iiiy  cnter into, amend, modify or supplement, any agreement, transaction,
commitment or arrangement with any of its, or any of iis Subsidiaries®, officers, directors,
employees, managers, members, sharcholders or affiliates or with any individual related by
blood, marriage or adoption to any such individual or with any entity in which any such Person
or individual owns a beneficial interest, except for customary employment arrangements and
benefit programs on reasonable terms; provided that any material change in any compensation or
benefits for any of the foregoing parties will require approval by a Majority in Intercst of the
Preferred Shareholders unless such change has been approved in the Business Plan;
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(iv)  declare, pay or set aside for payment any Distributions whatsoever,
whether in cash, property or otherwise, except for Distributions by a wholly-owned Subsidiary to
its parent entity;

v} {A) assume, guarantee, endorse or otherwise becomec directly or
contingently liable for any obligation or indebtedncss of the Corporation or any of its
Subsidiaries {including capital leases) resulting in an aggregate indebtedness of the Corporation
and all of its Subsidiaries in excess of the amount provided for in the Corporation’s credit
agreements with its secured lenders as of the Initial Issue Date, and as such amount adjusis due
to principal amortization, accrual of amounts paid-in-kind, and otherwise, pursuant to the terms
of such credit agreements, or (B) change any such secured lender(s) or refinance any such
indebtedness;

(vi)  change any of its secured lenders or refinance any of its indebtedness with
its secured Ienders;

(vii) directly or indirectly redeem, purchase or otherwise acquire any Equity
Securities or make any commitment for any such action (other than the Preferred Stock pursuant
io the Shareholders Agreement);

(viii) {(A) grant, confer or award Equity Securities, (B) accelerate, amend or
change the period of vesting of rights granted under any incentive plan or any employee stock
plan, or (C) authorize cash payments in exchange for any rights granted under any employee
stock plan;

(ix)  discharge any member of its Senior Management or any other Personnel
involved in sales for, or leadership of, either (A) the Corporation or any of its Subsidiaries or (B)
any field office of the Corporation or any of its Subsidiaries; and/or hire any employece with
responsibilities comparable to any member of its Senior Management;

) settle or compromise any material pending Litigation, or threatened
Litigation, involving a payment by the Corporation or any of its Subsidiaries in excess of
Twenty-Five Thousand Dollars ($25,000); -

(xi} commence any Litigation in which the Corporation or any of its
Subsidiarics is the plaintiff, claimant, applicant, complainant, or is otherwise the party initiating
such Litigation;

(xii) ~make any change in accounting method, commercial or fiscal practices or
in the attorneys, accountiants or other third-party advisers of the Corporation or any of its
Subsidiaries;

(xiii) operate, conduct the business of the Corporation or any of its Subsidiaries,

or authorize any maierial capital expenditure or material capital lease outside the parameters of
the Business Plan,
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(xiv) alter or change the rights, preferences or privileges of the Preferred
Sharcholders; :

(xv) materially alter any duties or responsibilities of its Senior Management or
any other Personne!l involved in sales for, or leadership of, the Corporation, adopt material
changes to the terms of any current employee incentive plans or implement any ncw employee
incentive plan in which any Personnel may participate, or grant any material fringe benefits, in
each case outside of the ordinary course of business or not approved in the Business Plan;

(xvi) grant drag-azlong or other similar rights to any Person other than as
provided in the Shareholders Agreement;

{xvil) take, or agree (in writing or otherwise) or resolve to take, any of the
foregoing actions; B

{xviit) amend its Articles of Incorporation, Bylaws or other governing
documents; or

(xix) delegate to the Board, any Director or independent professional hired by,
or employee of, the Corporation or any of its Subsidiaries, the power to take any of the actions
referred to in the foregoing clauses. .

(H) Redemption of Preferred Stock. The Preferred Stock shall not be redeemable
except as otherwise provided in the Shareholders Agreement.

{2) Conversion of Preferred Stock.

@) No Right to Convert. Except as provided in Section 3(g){ii) below, a
Preferred Sharcholder shall not have the right to convert its shares of Preferred Stock to
Common Stock.

(it) Automatic Conversion. Each share of Preferred Stock shall autormatically
be converted into a fully-paid, non-assessable share of Common Stock (A) immediately prior to
the closing of a Qualified Public Offering, or (B) upon the receipt by the Corporation of a written
request for such conversion by a Majority in Interest of the Preferred Shareholders, or, if later,
the effective date for conversion specified in such request {each of the events referred to in
clauses (A) and (B) are referred to herein as an “Automatic Conversion BEvent™).

(i11))  Mechanics of Conversion.

(A) Conversion Rate.. Upon an Automatic Conversion Event, all
outstanding shares of Prefemed Stock shall be automatically converted into fully-paid, non-
assessable shares of Common Stock at the Conversion Rate; provided, that any share of
Preferred Stock that is so converted shall remain vested or unvested, as the case may be, as such
share was prior to such conversion, subject to future vesting or forfeiture in accordance with the
Shareholders Agreciment.
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(B) Fractionai Shares. The Corporation may, if it so elects, issue
fractional sharcs of Common Stock or scrip representing fractional shares upon the conversion of
shares of Preferred Stock. If the Corporation does not elect to issue fractional shares, in lieu of
any {ractional shares to which the holder would otherwise be entitled, the Corporation shall pay
cash equal to such fraction multiplied by the then fair market value of a share of Commeon Stock
as determined by the Board. For purposes of this Section 3(g), all shares of Preferred Stock held
by each holder of Preferred Stock shall be aggregated to determine any resuiting fractional share
of Common Stock.

(C)  Surrender of Certificates. Before any holder of Preferred Stock
shall be entitled to convert the same into shares of Common Stock, and to receive certificates
therefor, such holder shall give written notice to the Corporation at such office that such holder
elects to convert the Preferred Stock and either (1) swrender the certificate(s) therefor, duly
endorsed, at the office of the Corporation or of any transfer agent for the Preferred Stock, or (2)
notify the Corporation or its transfer agent that such certificate(s) have been lost, stolen or
destroyed and execute an agreement satisfactory to the Corporation to indemnify the Corporation
from any loss incurred by it in connection with such certificaie(s); provided, however, that on the
date of an Automatic Conversion Event, the outstanding shares of Preferred Stock shall be
converted automatically without any further action by the holders of such shares and whether or
not the certificates representing such shares are surrendered to the Corporation or its transfer
agent; provided further, however, that the Corporation shall not be obligated to issue certificates
evidencing the shares of Common Stock issuable upon such Automatic Conversion Event unless
the foregoing requircments have been satisficd. On the date of the occurrence of an Automatic
Conversion Event, each holder of record of shares of Preferred Stock shall be deemed to be the
holder of record of the Common Stock issuable upon such conversion. The Corporation shall, as
soon as practicable afier satisfaction of the foregeing requirements, issue and deliver te such
holder of Preferred Stock at its address of record, a certificate or certificates for the number of
shares of Common Stock to which such holder shall be entitled as aforesaid and a check payable
to the holder in the amount of any cash amounts payable as the resuit of a conversion into
fractional shares of Common Stock, as applicable.

(D)  Conversion Date. The conversion shall be deemed to have been
made immediately prior to the closing of a Qualified Public Offering, or upon the receipt by the
Corporation of a written request for such conversion by a Majority in Interest of the Preferred
Sharcholders, or, if later, the effective date for conversion specified in such requests, as
applicable, and the person or persons entitled to receive the shares of Common Stock issuable
upon such conversion shall be treated for all purposes as the record holder or holders of such
shares of Common Stock on such date; provided, however, that if the conversion is in connection
with a Qualified Public Offering, the conversion may, at the option of any holder tendering
Preferred Stock for conversion, be conditioned upon the closing thereof.

(By  Adjustments for Reclassification, Exchange and Substitution. If
the Common Stock issuable upon conversion of the Preferred Stock shall be changed into the

same or a different number of shares of any other class or classes of stock, whether by capital
reorganization, reclassification or otherwise (other than 2 subdivision or combination of shares),
then, in any such event, in lieu of the number of shares of Common Stock which the holders
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would otherwise have been entitled to receive, each holder of such Preferred Stock shall have the
rght thereafter to convert such shares of Preferred Stock into a number of shares of such other
class or classes of stock which a holder of the number of shares of Common Stock deliverable
upon conversion of such Preferred Stock immediately before that change would have been
entitled to receive in such reorganization or reclassification.

(iv) No Reissuance of Preferred Stock. In the event that any shares of

Preferred Stock shall be converted pursuant to this Section 3(g) or otherwise repurchased by the
Corporation, the shares so converted or repurchased shall be cancelled and shall not be issuable
by the Corporation.

SECTION 4. Preferred Preemptive Rights. The Corporation elects to have the holders
of Series A Preferred Stock have preemptive rights as set forth in this Article IV, Section 4:

(a) General. Each holder of Sertes A Preferred Stock shall have a right of first offer
to purchase, up to its pro rata share (as determined by each such holder’s pro rata share of
outstanding vested Preferred Shares), of any New Securities offered by the Corporation in any
private placement, an underwritten initial public offering or otherwise (provided that, in the case
of an initial public offering such right shall be subject to the underwriter’s approval) on the same
price and terms and conditions as the Corporation offers such securities to other potential
investors (the “Preferred Preemptive Right™).

(b) Notice. In the event the Corporation proposes to undertake an issuance of New
Securities, it shall give each holder of Series A Preferred Stock written notice of its intention,
describing the amount and type of New Securities, and the price and the general terms upon
which the Corporation proposes to issue the same. Each holder of Series A Preferred Stock shall
have thirty (30) days after any such notice is delivered to agree to purchase up 1o such holder’s
pro rata share {(as determined by each such holder’s pro rata sharc of outistanding vested
Preferred Shares) of such New Securitics for the price and upon the terms specified in the notice
by giving written notice fo the Corporation and stating therein the quantity of New Securities to
be purchased.

{c) Oversubscription Right. In the event any holder of Series A Preferred Stock fails
to cxcrcise its Preferred Preemptive Right within said thirty (30) day period, the Corporation
shall provide each holder of Series A Preferred Stock who exercised its Preferred Preemptive
Right notice of the amount of any remaining New Securities offered and such holders of Scries A
Preferred Stock shall have ten (10) days after any such notice is delivered to agree to purchase
any of the remaining New Securities (the “Preferred Oversubscription Right™); provided,
however, that if the aggregate amount of New Securities elected to be purchased pursuant to the
Preferred Oversubscription Right exceeds the remaining amount of New Securities, each holder
of Series A Preferred Stock exercising the Preferred Oversubscription Right shall be allowed to
purchase up to its pro rata share of such remaining New Seccurities (as determined by each such
holder’s pro rata share of outstanding Shares held by all holders of Series A Preferred Stock
exercising the Preferred Oversubscription Right).
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(d) Unsubscribed Shares. After the holders of Series A Preferred Stock have had the
opporiunity to exercise the Preferred Preemptive Right and Preferred Oversubscription Right, if
there are any remaining New Securities, the Corporation shall have ninety (90) days thereafter to
sell such New Seecurities, at a price and upon terms no more favorable to the purchasers thereof
than specified in the Corporation’s notice to the halders of Series A Preferred Stock. In the event
the Corporation has not sold the New Seccurities in accordance with the foregoing within such
ninety (90} days, the Corporation shall not thereafter issue or sell any New Securities, without
first again offering such securities to the holders of Series A Preferred Stock in accordance with
this Article IV, Section 4.

ARTICLE V —REGISTERED AGENT

The name and Florida street address of the corporation’s registered agent is:

Name: Corporation Service Company
Address: 120! Hays Street
Tallahassee, FL 32301

ARTICLE VI-INDEMNIFICATION

SECTION 1. Indemnification. To the fullest extent permiited by Iaw, the corporation
may indemnify any person made or threatened to be made a party to an action or proceeding,
whether criminal, civil, administrative or investigative, by reason of the fact that he, his testator
or intestate is or was a shareholder, director, officer or employee of the corporation or any
predecessor of the corporation or serves or served at any other enterprise as a director, officer or
employee at the request of the Corporation or any predecessor to the Corporation, including the
advancement of expenses under the procedures provided by such laws. Subject only to any
limitations prescribed by the laws of the State of Florida now or hereafter in force, the foregoing
shall not limit the authority of the Corporation to indemnify the shareholders, directors, officers
and other employees and agents of this corporation consistent with law and shall not be deemed
to be exclusive of any rights to which those indemnified may be entitled as a matter of law or
under any resolution, bylaw provision or agreement.

SECTION 2. Amendments; Repeal. Neither any amendment nor repeal of this Article
Vi, nor the adoption of any provision of these Articles of Incorporation inconsistent with this
Article Vi, shall eliminate or reduce the effect of this Article Vi, in respect of any maitter
occurring, or any action or proceeding accruing ot arising or that, but for this Article VI, would
accrue or arjse, prior to such amendment, repeal or adoption of an inconsistent provision.

IN WITNESS WHEREOQF, these Amended and Restated les of Incorporation have

been executed effective as of 21 day of Marchg2011

Christopfler W. Lafkis/ Secretary
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Accept Repiste
Having been named as registered agent to accept service of process for the above stated

corporation at the place designated in this ceriificate, the undersigned is familiar with and
accepts the appointment as registered agent and agrees to act in this capasity.

CORPORATION SERVICE COMPANY

By: ‘ﬂZz - é ég;{é ‘m*‘

Effective Date: March 21, 2011

Michael Cambarerj
Asst. Vice President
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