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COVER LETTER

TO: Amendment Section
Division of Corporations

SUBJECT: TECO E‘f\WﬁN 1 Inc .

Name ofSunu‘ng Corporation

The enclosed Articles of Merger and fee are submitted for filing.
Please return all correspondence concerning this matter to following:

Jessica Rofaet

Contact Person

Qﬂ,\m\-cv Low Firm

Firm/Company

215 S. Monroe St ik LO)

Address

1o adnasses, FL 3230

City/State and Zip Code

\rafael) @ quasier. com

E-mall address: (1o be used for tuturéannual report notification}

For further information concerning this matter, please call:

Melanie Stocks a(561 y YW50-072%

Name of Contact Person Arca Code & Daytime Telephone Number

m Certified copy (optional) $8.75 (Please send an additional copy of your decument if a certified copy is requested)

STREET ADDRESS: MAILING ADDRESS:
Amendment Section Amendment Section
Division of Corporations Division of Corporations
Clifton Building P.O. Box 6327

2661 Executive Center Circle Tallahassee, Florida 32314

Tallahassee, Florida 32301
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WITH AND INTO LLAHASSEE, 1T OR i
TECO ENERGY, INC.

The following Articles of Merger are submitted in accordance with the Florida Business
Corporation Act, pursuant to section 607.1105, Flortda Statutes.

FIRST: The name and jurisdiction of the surviving corporation:

Name Jurisdiction Document Number
TECO Energy, Inc. Florida F1514]

SECOND: The name and jurisdiction of the merging corporation:

Name Jurisdiction Document Number
Emera US Inc. Florida P15000070894

THIRD: Plan of Merger.

Pursuant to the Agreement and Plan of Merger dated as of September 4, 2015 (the ~Plan
of Merger™) by and among TECO Energy, Inc., Emera US Inc. and Emera Inc., Emera US Inc.
will merge with and into TECO Energy, Inc., whereby TECO Energy, Inc. shall be the surviving
corporation. The Plan of Merger is attached hereto as Exhibit A.

FOURTH: Adoption of Merger by surviving corporation.

The Plan of Merger was adopted by the shareholders of the surviving corporation, TECO
Energy, Inc., on December 3, 2015.

FIFTH: Adoption of Merger by merging corporation.

The Plan of Merger was adopted by the shareholders of the merging corporation, Emera
US inc., on September 4, 2015.

SIXTH: Compliance with applicable laws.

The attached Plan of Merger and the performance of its terms were duly authorized by
TECO Energy, Inc. and Emera US Inc. by all action required by the laws of Florida and by cach
corporation's respective Articles of Incorporation.

SEVENTH; Effective Date.

The merger shall be effective when these Articles of Merger are filed with the




Department of State of the State of Florida (the “Effective Time”).
EIGHTH: Amended and Restated Articles of Incorporation of the Surviving Corporation.
As provided in the Plan of Merger, at the Effective Time, the Articles of Incorporation of
TECO Energy, Inc., as the surviving corporation, shall be amended and restated in their entirety.

The Amended and Restated Articles of Incorporation of TECO Energy, Inc. are attached as Exhibit
B to these Articles of Merger.

[Signature Page Follows]



TECO ENERGY, INC,,

a Florida ;
R/

Nagfe” John B, Ramil
tile: President and Chief Executive Officer

Date: Ju\\; | ,2016

EMERA US INC,,
a Florida corporation

By:

Name: Robert R, Bennett

Title: President and Chief Executive Officer
By:

Name: Stephen D. Aftanas

Title: Secretary
Date: , 2016

[SIGNATURE PAGE TO TECO ENERGY, INC. ARTICLES OF MERGER]




TECO ENERGY, INC.,
a FFlorida corporation

By:

Name: John B. Ramil
Title: President and Chief Executive Officer

Date: , 2016

EMERA US INC,,
a Florida corporation

Name: Robert R. Bennett
Title: President and Chief Executive Officer

By:
Name: Stephen D. Aftanas
Title: Secretary

Date: Jul\l ' , 2016

[SIGNATURE PAGE TO TECO ENERGY, INC. ARTICLES OF MERGER]




TECO ENERGY, INC,,
a Florida corporation

By:

Name: John B. Ramil

Title: President and Chief Executive Officer
Date: , 2016
EMERA US INC,,

a Florida corporation

By:

Name: Robert R. Bennett

Title: Presj ecutive Officer

By:

Nanie: Stephen D. ARanas
Title: Secretary

Date: M!f l . 2016

[SIGNATURE PAGE TC TECO ENERGY, INC. ARTICLES OF MERGER]
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER (this “Agreement’™), dated as of
Scptember 4, 2015, is by and among TECO Energy, Inc., a Florida corporation {the “Company”),
Emera Inc., a Nova Scotia corporation (*“Parent™), and Emcra US Inc., a Florida corporation
(“Merger Sub” and, together with the Company and Parent, the “Partics™).

RECITALS

WHERLEAS, the Partics intend that, upon the terms and subject to the conditions
sct forth herein, at the Effective Time, Merger Sub will merge with and into the Company, with
the Company surviving such merger;

WHERLEAS, the board of directors of the Company (the “Company Board™) has
(2) determined that it is in the best interests of the Company and its sharcholders, and declared it
advisable, for the Company to enter into this Agreement, (b) adopted this Agreement and
approved the Comipany’s exccution, delivery and performance of this Agrecment and the
consummation ot the transactions contcmplated by this Agreement and (¢) resolved to
recommend that the Company’s sharcholders approve this Agreement;

WHEREAS, thc board of dircctors of Parcat has (a) determined that it is in the
best interests of Parent and its sharcholders, and declared it advisable, for Parent to enter into this
Agrecment and (b) adopted this Agreement and approved Parent’s execution, delivery and
performance of this Agreement and the consummation of the transactions contemplated by this
Agrecment;

WHEREAS, the board of directors of Merger Sub has (a) determined that it is in
the best interests of Merger Sub and its sharcholder, and declared it advisable, for Merger Sub to
enter into this Agreement, (b) adopted this Agreement and approved Merger Sub’s exccution,
delivery and performance of this Agreement and the consummation of the transactions
contemplated by this Agreement and (c¢) resolved to recommend that Emera US Holdings Inc.
(“EUSHI"), in its capacity as Merger Sub’s sole shareholder, approve this Agreement;

WHEREAS, EUSHI has approved this Agreement by written consent in its
capacity as the sole sharcholder of Merger Sub; and

WHEREAS, the Company, Parent and Merger Sub desire to make certain
represcntations, warranties, covenants and agreements specified hercin in connection with this
Agrecment.

NOW, THEREFORE, in consideration of the forcgoing and the representations,
warrantics, covenants and agreements sct forth herein, and subject to the conditions set forth
herein, and each intending to be legally bound hereby, the Partics agree as follows:

#R753703Rv1G




ARTICLE |

THE MERGER

SECTION 1.01  The Merger. At the Effective Time, upon the terms and subject
to the conditions sct forth herein, Merger Sub shall be merged with and into the Company in
accordance with the Florida Business Corporation Act (the “FBCA”) and this Agreement (the
*“Merger™), and the separate corporate cxistence of Mcerger Sub shall ccase. The Company shall
be the surviving corporation in the Merger (sometimes referred to herein as the “Surviving

Corporation”).

SECTION 1.02  The Effective Time. As soon as practicable on the Closing
Datc, the Company shall deliver to the Department of State of the State of Florida articles of
merger with respect to the Merger, in such form as is required by, and exccuted in accordance
with, the relevant provisions of the FBCA (the “Articles of Merger™). The Merger shall become
cffective at the time the Articles of Merger are duly filed with the Department of Statc of the
State of Florida in accordance with the FBCA or at such later time as is pcrmissible in
accordance with thc FBCA and, as the Partics may mutually agree, as specified in the Articles of
Merger (the time the Merger becomes effective, the “Effcctive Time™).

SECTION 1.03  The Closing. Unless this Agreement has been terminated in
accordance with Section 8.01, the consummation of the Merger (the “Closing™) shall take place
at the offices of Skadden, Arps, Slate, Mceagher & Flom LLP, 4 Times Square, New York, New
York 10036 at 10:00 a.m. New York City time on a date to be mutually agreed to by the Partics,
which date shall be no later than the third Business Day afier the satisfaction or waiver of the
conditions to the Closing set forth in Article VIl (except for those conditions to the Closing that
by their terms arc to be satisfied at the Closing but subject to the satisfaction or waiver of such
conditions) unless another time, date or place is mutually agreed to in writing by the Partics. The
date on which the Closing occurs is referred to herein as the “*Closing Date.”

SECTION 1.04  Effects of the Merger. The Merger shall have the effects
specified herein and in the applicable provisions of the FBCA, including Scction 607.1106
thercof.

SECTION 1.05 Organizational Documents. As of the Effective Time, the
articles of incorporation of the Surviving Corporation shall be amended and restated to be the
sanic as the articles of incorporation of Merger Sub, as in effect immediately prior to the
Effective Time, until thercafter amended as provided therein and in accordance with applicable
Law, cxcept that the namc of the Surviving Corporation shall be “TECO Encrgy, Inc.” As of the
Effective Time, the bylaws of the Surviving Corporation shall be amended and restated 10 be the
same as the bylaws of Merger Sub, as in effect immediately prior to the Effective Time, until
thereafter amended as provided thercin and in accordance with applicable Law, except that the
name of the Surviving Corporation shall be “TECO Encrgy, Inc.”

SECTION 1.06  Surviving Corporation Dircctors and Officers.  As of the
Effective Time, (i) the directors of Merger Sub as of immediately prior to the Effective Time
shall be the directors of the Surviving Corporation and (i1) the officers of the Company as of
immediately prior to the Effcctive Time shall be the officers of the Surviving Corporation, in

2
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cach casc until their successors have been duly elected or appointed or until their carlier death,
resignation or removal,

SECTION 1.07 Plan of Merger. This Article I and Article II and, solely to the
extent nceessary under the FBCA, the other provisions of this Agreement shall constitute a “plan
of merger” for purposcs of the FBCA.

ARTICLE II

EFFECT ON CAPITAL STOCK:; EXCHANGE OF CERTIFICATES AND
BOOK-ENTRY SHARES

SECTION 2.01  Effect of Merger on Capital Stock.

(a)  Canccllation of Treasury Stock and Parent-Owned Stock;
Conversion of Company Common Stock; Conversion of Merger Sub Common Stock. At the
Effcctive Time, by virtue ot the Mcrger and without any action on the part of the Company,
Parent, Mcrger Sub or any holder of shares of Company Common Stock:

(i) each sharc of common stock, $1.00 par value, of the
Company (“Company Common Stock™) that is owned by the Company as treasury stock,
if any, cach share of Company Common Stock that is owned by a wholly owned
Subsidiary of thec Company, if any, and cach sharc of Company Common Stock that is
owned directly or indirectly by Parent or Merger Sub, if any, immediately prior to the
Effective Time shall no longer be outstanding and shall automatically be canceled and
retired and shall cease to exist, and no consideration shall be delivered in exchange
therefor;

(1) subject to Section 2.01(b), cach share of Company
Common Stock issued and outstanding immediately prior to the Effcetive Time (except
for shares to be canceled and retired or converted in accordance with Section 2.01(a)(i)
and Company Restricted Shares to be canceled and converted in accordance with Scction
2.03(1)) shall be converted automatically into the right to receive an amount in cash
(without interest) cqual to the Merger Consideration, payablc as provided in Section 2.02,
and, when so converted, shall automatically be canceled and retired and shall ceasc to
exist;

(ili)  ecach sharc of common stock, par valuc $0.01 per share, of
Merger Sub issued and outstanding immediately prior to the Effective Time shall be
converted into onc sharc of common stock, $1.00 par value, of the Surviving Corporation
and shall constitutc the only outstanding shares of capital stock of the Surviving
Corporation.

D) Adjustments 1o Merger Consideration. If at any time during the
period between the date of this Agreement and the Effective Time, any change in the outstanding
sharcs of capital stock of the Company (or any other sccuritics convertible therefor or

3
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exchangeable thereto) shall occur as a result of any reclassification, stock split (including a
reverse stock split), combination, cxchange or readjustment of sharcs, or any stock dividend or
stock distribution with a record date during such period, or any similar cvent, the Merger
Consideratton and any other similarly dependent items shall be equitably adjusted to provide to
Parent, Mcerger Sub, and the holders of Company Common Stock the same economic cffect as
contcmplated by this Agreement prior to such action.

SECTION 2.02  Payment for Shares.

(a)  Paying Agent. Prior to the Effcctive Time, Parent and the

Company shall mutually agree upon and appoint a bank or trust company to act as paying agent
(the “Paying Agent™) for the purpose of exchanging shares of Company Common Stock for the
Merger Consideration in accordance with Section 2.01(a)(ii). At or prior to the Effective Time,
Parcnt shall irrevocably deposit or causc to be deposited with the Paying Agent, in trust for the
benefit of the holders of Company Common Stock contemplated by Section 2.01(a){ii), cash in
an amount equal to the aggregate amount of the Merger Consideration pursuant to Section
2.01(a)(i1) (the “Payment Fund™).

(b) Payment Procedures.

(1) Promptly aficr the Effective Time (but no later than two (2)
Business Days after the Effective Time), the Paying Agent will mail to cach holder of
record of a certificate representing outstanding shares of Conpany Common Stock
immediately prior to the Effcctive Time (a “Certificate™) and to cach holder of
uncertificated shares of Company Common Stock represented by book entry immediately
prior to the Effective Time (“Book-Entry Sharcs™), in cach case, whose sharcs were
converted into the right to receive the Merger Consideration pursuant to Section

2.01(a)(i):

(" a letter of transmittal, which shall specify that
delivery shall be cffected, and that risk of loss and title to Certificates or Book-Entry
Shares held by such holder will pass, only upon delivery of such Certificates or Book-
Entry Shares to the Paying Agent and which shall be in form and substance reasonably
satisfactory to Parcnt and the Company, and

(2) instructions for use in effecting the surrender of
such Certificates or Book-Entry Shares in exchange for the Merger Consideration with
respect to such shares.

(ii) Upon surrender to, and acceptance in accordance with
Section 2.02(b)(iii) by, the Paying Agent of a Certificatc or Book-Eniry Sharc, the holder
thercof will be entitled to the Mcerger Consideration payable in respect of the number of
sharcs of Company Common Stock formerly represented by such Certificate or Book-
Entry Share surrendered undcr this Agreement.

(iii)  The Paying Agent will accept Certificates or Book-Entry
Shares upon compliance with such rcasonable terms and conditions as the Paying Agent

#RI537638410



may impose to cffect an orderly exchange of the Certificates and Book-Entry Shares in
accordance with customary exchange practicces.

(iv)  From and after the Effective Time, no further transfers may
be made on the rccords of the Company or its transfer agent of Certificates or Book-Entry
Shares, and if any Certificatc or Book-Entry Sharc is presented to the Company for
transfer, such Certificate of Book-Entry Share shall be canceled against delivery of the
Merger Consideration payable in respect of the shares of Company Common Stock
represented by such Certificate or Book-Entry Share.

(v) - 1f any Merger Considcration is to be remitted to a name
other than that in which a Certificate or Book-Entry Sharc is registercd, no Merger
Consideration may be paid in exchange for such surrendcred Certificate or Book-Entry
Share unless:

(1)  cither (A) the Certificate so surrendered is properly
cndorsed, with signature guaranteed, or otherwisc in proper form for transfer or (B) the
Book-Entry Share is properly transferred; and

(2) the Person requesting such payment shall (A) pay
any transfer or other Taxes required by reason of the payment to a Person other than the
registered holder of the Certificate or Book-Entry Sharc or (B) establish to the
satisfaction of the Paying Agent that such Tax has been paid or is not payable.

(vi) At any time afier the Effective Time until surrendered as
contemplated by this Scction 2.02, each Certificate or Book-Entry Share shall be deemed
to represent only the right to receive upon such surrender the Merger Consideration
payable in respect of the shares of Company Common Stock represented by such
Certificate or Book-Entry Share as contemplated by Section 2.01(a)}(it). No interest will
bc paid or accrued for the benefit of holders of Certificates or Book-Entry Shares on the
Merger Consideration payable in respect of the shares of Company Common Stock
represented by Certificates or Book-Entry Shares.

(c) No Further Ownership Rights in Company Common Stock.

) At the Effective Time, cach holder of a Certificate, and
cach holder of Book-Entry Sharcs, will ceasc to have any rights with respecet to such
sharcs of Company Common Stock, cxcept, to the extent provided by Scction 2.01, for
the right to receive the Merger Consideration payable in respect of the shares of
Company Common Stock formerly represented by such Certificate or Book-Entry Shares
upon surrender of such Certificate or Book-Entry Share in accordance with Scetion

2.02(by;

(1) The Mcerger Consideration paid upon the surrender or
cxchange of Certificates or Book-Entry Sharcs in accordance with this Section 2.02 will
be deemed to have been paid in full satisfaction of all rights pertaining to the sharcs of
Company Common Stock formerly represented by such Certificates or Book-Entry
Sharcs.
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(d) Termination of Payment Fund. The Paying Agent will deliver to
the Surviving Corporation, upon the Surviving Corporation’s demand, any portion of the
Payment Fund (including any interest and other income received by the Paying Agent in respect
of all such funds) which remains undistributed to the former holders of Certificates or Book-
Entry Sharcs upon expiration of the period ending one (1) year afier the Effective Time.
Thereafier, any former holder of Certificates or Book-Entry Shares prior to the Mcrger who has
not complied with this Scetion 2.02 prior to such time, may look only to the Surviving
Corporation for payment of his, her or its claim for Merger Consideration to which such holder
may be entitled.

(c) Investment of Payment Fund. The Paying Agent shall invest any
cash in the Payment Fund if and as directed by Parent; provided that such investment shall be in
obligations of, or guarantced by, the United States of’ America, in commercial paper obligations
of issuers organized under the Law of a statc of the United States of America, rated A-1 or P-1 or
better by Moody's Investors Service, Inc. or Standard & Poor’s Ratings Service, respectively, or
in certificates of deposit, bank repurchase agreements or bankers’ acceptances of commercial
banks with capital cxceeding $10,000,000,000, or in mutual funds investing in such assets. Any
inferest and other income resulting from such investments shall be paid to, and be the property
of, Parent. No investment losses resulting from investment of the Payment Fund shall diminish
the rights of any of the Company’s sharcholders to receive the Merger Consideration or any
other payment as provided hercin. To the extent there arc losses with respect to such
investments or the Payment Fund diminishes for any other rcason below the Ievel required to
make prompt cash payment of the aggregate funds required to be paid pursuant to the terms
hercof, Parent shall reasonably promptly replace or restore the cash in the Payment Fund so as to
cnsure that the Payment Fund is at all times maintained at a level sufficient to make such cash
paymcnts.

(H No Liability. None of the Company, Parent, Merger Sub, the
Surviving Corporation or the Paying Agent shall be liable to any Person in respect of any portion
of the Payment Fund delivered to a public official pursuant to any applicable abandoned
properly, cscheat or similar Law.

() Withholding Taxcs. Each of Parent, the Surviving Corporation
and thc Paying Agent shall be entitled to deduct and withhold from the consideration otherwise
payable pursuant to this Agrcement to any holder of Certificates, Book-Entry Shares, Company
Stock Options or Company Restricted Shares such amounts as may be required to be deducted
and withheld with respect to the making of such payment under applicable Tax Law. Amounts
so withheld and paid over to the appropriate taxing authority shall be treated for all purposes
under this Agreement as having been paid to the holder of Certificates, Book-Entry Shares,
Company Stock Options or Company Restricted Shares, as applicable, in respect of which such
deduction or withholding was madc.

(h) Lost, Stolen or Destroyed Certificates. I1f any Certificate formerly
representing sharces ol Company Common Stock has been lost, stelen or destroyed, upon the
making of an affidavit of that fact by the Person claiming such Certificate to be lost, stolen or
destroyed and, if required by Parent, the posting by such Person of a bond, in such reasonablc
and customary amount as Parent may dircet, as indemnity against any claim that may be made
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against it with respect to such Certificatc, the Paying Agent shall deliver and pay, in exchange
for such lost, stolen or destroyed certificate, the Merger Consideration payable in respect thercof
pursuant to this Agreement.

SECTION 2.03  Equity Awards.

(a) Each Company Stock Option that is outstanding immediately prior
1o the Effective Time, whether vested or unvested, shall be cancelled and converted, as of the
Effective Time, into the right to receive a lump-sum cash payment cqual to the product of (i) the
cxccss, if any, of (1) the Merger Consideration, without interest, over (2) the per-share cxcrcise
price for such Company Stock Option, multiplied by (ii) the total number of sharcs of Company
Common Stock underlying such Company Stock Option (the “Company Stock Option
Consideration™). All payments of Company Stock Option Consideration shall be made by the
Surviving Corporation, less applicable Tax withholdings, as promptly as practicable following
the Effective Time (and in all events no later than the later of (A) five (5) Business Days
following the Closing Date and (B) the last day of the Surviving Corporation’s first regular
payroll cycle following the Closing Date).

(b) Each Company Restricted Share and each Company Restricted
Sharc Unit that is granted after the date of this Agreement to non-employec dircctors of the
Company that is outstanding immediately prior to the Effective Time shall become vested as of
the Effcetive Time and shall be cancelled and converted, as of the Effective Time, into the right
to receive a lump-sum cash payment cqual to the Merger Consideration, without interest (the
“Company Restricted Sharc Consideration™). For purposcs of determining the number of
Company Restricted Shares outstanding immediately prior to the Effective Time, any applicable
performance objectives and bonus multipliers shall be deemed achicved immediately prior to the
Effective Time at the maximum payout level (without giving cffect to any proration). All
payments of Company Restricted Share Consideration (and the amount of any dividends
associated with each such Company Restricted Share or Company Restricted Share Unit, as
applicable, outstanding immediately prior to the Effective Time) shall be madc by the Surviving
Corporation, less applicable Tax withholdings, as promptly as practicable following the Effcctive
Time (and in all events no later than the later of (i) five (5) Business Days following the Closing
Date and (ii) the last day of the Surviving Corporation’s first regular payroll cycle following the
Closing).

(©) Except as provided in Section 2.03(b), cach Company Restricted
Share Unit that is granted after the date hereof that is not subject to performance objectives and
that is outstanding immediately prior to the Effective Time shall be cancelled and converted, as
of the Effective Time, into the right to receive a lump-sum cash payment equal to a prorated
amount of the Merger Consideration, without interest, and a Cash Scrvice Award (as defined in
Section 2.03(d)). The amount of such cash payment shall equal the product of (i} the sum of the
Merger Consideration plus the amount of any dividend cquivalents associated with such
Company Restricted Share Unit, multiplicd by (ii) a fraction, the numerator of which is the
number of days during the period beginning on January | of the ycar in which such Company
Restricted Share Unit was granted and ending on the Closing Date, and the denominator of
which is 1,096. Such payment shall be made by the Surviving Corporation, less applicable Tax
withholdings, as promptly as practicable following the Effective Time (and in all events no later

7

HBT537638v10




than the later of {x) five (5) Business Days following the Closing Date and (y) the last day of the
Surviving Corporation’s first regular payroll cycle following the Closing).

(d)  *“Cash Service Award” mcans a right to reccive a cash payment in
an amount cqual to the product of (i) the sum of the Merger Consideration plus the amount of
any dividend equivalent associated with the applicable Company Restricted Share Unit,
multiplicd by (ii) a fraction, the numcrator of which is the number of days during the period
commencing on the day after the Closing Date and ending on the last day of the vesting period
applicable to such Company Restricted Share Unit, and the denominator of which is 1,096. Each
Cash Scrvice Award shall otherwise be subject to the same terms and conditions as applicd to the
corresponding Company Restricted Share Unit as of immediately prior to the Effective Time
under the applicable Company Stock Plan and award agreement, including vesting. Payment
with respect to cach Cash Service Award shall be made by the Surviving Corporation, less
applicable Tax withholdings, as promptly as practicable following the applicable vesting datc.

(c) Each Company Restricted Share Unit that is granted after the date
hereof that is subject to performance objectives and that is outstanding immediately prior to the
Effective Time shall be cancelled and converted, as of the Effective Time, into the right to
receive a lump-sum cash payment cqual to a prorated amount of the Merger Consideration,
without interest, and an Additional Cash Service Award (as defined in Section 2.03(1)). For
purposes of determining the number of such Company Restricted Shares Units outstanding
immediatcly prior to the Effective Time, any applicable performance objectives and bonus
multiplicrs shall be deemed achieved immediately prior to the Effective Time at the maximum
payout level (without giving effect to any proration). The amount of such cash payment shall
cqual the product of (i) the sum of the Merger Consideration plus the amount of any dividend
cquivalents associated with such Company Restricted Share Unit, multiplied by (ii) a fraction,
the numerator of which is the number of days during the period beginning on January | of the
year in which such Company Restricted Share Unit was granied and ending on the Closing Date,
and the denominator of which is 1,096, Such payment shall be made by the Surviving
Corporation, less applicable Tax withholdings, as promptly as practicable following the Effective
Time (and in all events no later than the later of (x) five (5) Business Days following the Closing
Date and (y) the last day of the Surviving Corporation’s first regular payroll cycle following the
Closing).

H “Additional Cash Service Award™ means a right to receive a cash
payment in an amount equal to the product of (i) the sum of the Merger Consideration plus the
amount of any dividend equivalent associated with the applicable Company Restricted Share
Unit, multiplicd by (ii) a fraction, the numecrator of which is the number of days during the
period commencing on the day afier the Closing Date and ending on the last day of the
performance period applicable for the performance vesting measurement cstablished under the
award terms of such Company Restricted Share Unit, and the denominator of which is 1,096.
Each Additional Cash Scrvice Award shall be subject to service vesting (but not performance
vesting) based on the service-based terms and conditions that applied to the corresponding
Company Restricted Share Unit as of immediatcly prior to the Effective Time under the
applicable Company Stock Plan and award agreement. Payment with respeet to cach Additional
Cash Service Award shall be made by the Surviving Corporation, less applicable Tax
withholdings, as promptly as practicable following the applicablc vesting date.
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(g)  Prior to the Effective Time, the Company Board or the appropriate
committee thercof shall adopt resolutions providing for, and shall take any other actions that are
necessary to effect, the treatment of the Company Stock Options, the Company Restricted Sharcs
and the Company Restricted Share Units as contemplated by this Scction 2.03.

ARTICLE I

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Excepi (a) as set forth in the Company Reports publicly available and filed with
or lurnished to the SEC prior to the date of this Agreement (excluding any statements that arc
predictive, cautionary or forward-looking in nature) or (b) subject to Scction 9.04(j), as sct forth
in the corresponding scction of the disclosure letter delivered by the Company to Parent
concurrently with the cxccution and delivery by the Company of this Agreement (the “*Company
Disclosure Letter”), the Company represents and warrants to Parent and Merger Sub as follows:

SECTION 3.01  Qrganization, Standing and Power. Each of the Company and
the Company’s Subsidiarics (the “Company Subsidiarics”) is duly organized, validly existing
and in active status or good standing, as applicable, under the laws of the jurisdiction in which it
is organized (in the case of active status or good standing, to the extent such jurisdiction
recognizes such concept), except, in the case of the Company Subsidiaries, where the failure to
be so organized, existing or in active status or good standing, as applicable, has not had and
would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect. Each of the Company and the Company Subsidiaries has ail requisite cntity
power and authority to cnable it to own, operate, leasc or otherwise hold its propertics and assets
and to conduct its businesses as presently conducted, except where the failure to have such
power or authority would not have or would not reasonably be expected to have, individuaily or
in the aggregate, a Company Material Adverse Effect. Each of the Company and the Company
Subsidiarics is duly qualified or licensed to do business in cach jurisdiction where the nature of
its business or the ownership, operation or leasing of its propertics make such qualification
necessary, except in any such jurisdiction where the failure to be so qualified or licensed would
not have or would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect. The Company has made available to Parent truc and
complete copics of the amended and restated articles of incorporation of the Company in effect
as of the date of this Agreement (the “Company Articles™) and the bylaws of the Company in
cffect as of the date of this Agreement (the “Company Bylaws”).

SECTION 3.02 Company Subsidiarics. All the outstanding shares of capital
stock or voting sccuritics of, or other equity interests in, cach Company Subsidiary have been
validly issued and are fully paid and nonassessable and arc owned by the Company, by another
Company Subsidiary or by thc Company and another Company Subsidiary, free and clear of (a)
all pledges, liens, charges, mortgages, encumbrances and sccurity interests of any kind or nature
whatsocver (collectively, “Licns™) and (b) any other restriction (including any restriction on the
right to vote, sell or otherwise disposc of such capital stock, voting sceuritics or other equity
interests), except, in the case of the foregoing clauscs (2) and (b), as imposed by this Agreement,
the Organizational Documents of the Company Subsidiarics or applicable securities Laws.
Section 3.02 of the Company Disclosure Letter scts forth, as of the datc of this Agreement, a true

9

HRI537638v19



and complete list of the Company Subsidiarics. The Company has made available to Parent truc
and complete copies of the articles of incorporation and bylaws (or cquivalent constituent
documents) of cach Company Subsidiary in cffect as of the datc of this Agreement. Neither the
Company nor any Company Subsidiary owns any shares of capital stock or voling securitics of,
or other equity interests in, any Person other than the Company Subsidiarics.

SECTION 3.03  Capital Structure.

(a) The authorized capital stock of the Company consists of
400,000,000 shares of Company Common Stock and 10,000,000 sharcs of preferred stock of the
Company, $1.00 par value (the “Company Preferred Stock™). At the closc of business on August
31, 2015, (i) 235,251,659 shares of Company Commen Stock were issued and outstanding (of
which 1,988,659 were Company Restricted Shares), (ii} no shares of Company Preferred Stock
were issucd and outstanding and (iii) no shares of Company Common Stock were held by the
Company in its trcasury. At the close of business on August 31, 2015, an aggregate 0of 2,419,563
shares of Company Common Stock were reserved and available for issuance pursuant to the
Company Stock Plans. At the close of business on August 31, 2015, (i) Company Stock Options
to purchasc an aggregate of 355,098 shares of Company Common Stock were issued and
outstanding, with a weighted average cxercise price of $16.295 and (ii) an aggregate of 890,432
shares of Company Common Stock were issuable on the vesting of outstanding Company
Restricted Shares (assuming maximum attainment of the applicable performance goals and
bonus multiplicrs).

(b) All outstanding shares of Company Common Stock are, and all
shares of Company Common Stock that may be issued upon the exercise of Company Stock
Options or the vesting of Company Restricted Shares will be, when issued, duly authorized,
validly issued, fully paid and nonassessable and not subject to, or issued in violation of, any
preemptive right. Except as sct forth in this Section 3.03 or Section 3.03(b) of the Company
Disclosure Letter or pursuant to the terms of this Agreement, there arc not issued, reserved for
issuancc or outstanding, and there arc not any outstanding obligations of the Company or any
Company Subsidiary to issuc, deliver or sell, or cause to be issued, delivered or sold, (i) any
capital stock of the Company or any Company Subsidiary or any securitics of the Company or
any Company Subsidiary convertible into or exchangeable or exercisable for shares of capital
stock or voting sccuritics of, or other equity interesis in, the Company or any Company
Subsidiary or (ii) any warrants, calls, options or other rights to acquirc from thc Company or any
Company Subsidiary, or any other obligation of the Company or any Company Subsidiary to
issue, deliver or sell, or cause to be issued, delivered or sold, any capital stock or voting
securitics of, or other equity interests in, the Company or any Company Subsidiary (the
forcgoing clauses (i} and (i), collectively, “Equity Sccurities™). Except pursuant to thc Company
Stock Plans, therc arc not any outstanding obligations of the Company or any Company
Subsidiary to repurchase, redcem or otherwise acquire any Equity Securitics. There is no
outstanding Indcbtedness of the Company having the right to vote (or convertible into, or
exchangeable for, sccuritics having the right to vetc) on any matters on which sharcholders of the
Company may vote (“Company Voting Debt™). No Company Subsidiary owns any shares of
Company Common Stock.
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SECTION 3.04  Authority; Execution and Delivery: Enforceability. The
Company has all requisitc corporate power and authority to cxccute and deliver this Agreement,
1o perform its covenants and agreements hereunder and to consummate the Merger, subject, in
the case of the Mcrger, to the receipt of the Company Sharcholder Approval. The Company
Board has adopted resolutions, at a meeting duly called at which a quorum of directors of the
Company was present, (a) determining that it is in the best interests of the Company and its
sharcholders, and declaring it advisable, for the Company to enter into this Agreement, (b)
adopting this Agreement and approving the Company’s exccution, delivery and performance of
this Agreement and the consummation of the transactions contemplated thereby and (c) resolving
to recommend that the Company’s shareholders approve this Agreement (the “Company Board
Recommendation™) and directing that this Agreement be submitted to the Company’s
sharcholders for approval at a duly held meeting of such sharcholders for such purposc (the
“Company Shareholders Mecting™). Such resolutions have not been amended or withdrawn as of
the date of this Agreement. Except for (i) the approval of this Agreement by the affirmative vote
of the holders of @ majority of all ol the outstanding shares of Company Common Stock entitled
to vote at the Company Sharcholders Meeting (the “Company Sharcholder Approval™) and (11)
the filing of the Articles of Merger as required by the FBCA, no other vote or corporate
proccedings on the part of the Company or its sharcholders are necessary to authorize, adopt or
approve this Agreement or to consummate the Merger. The Company has duly exccuted and
delivered this Agreement and, assuming the due authorization, cxecution and delivery by Parent
and Merger Sub, this Agreement constitutes its legal, valid and binding obligation, enforceable
against it in accordance with its terms, subject in all respects to the effects of bankruptcy,
insolvency, fraudulent conveyance, recorganization, moratorium and other Laws relating to or
affecting creditors’ rights gencrally and general equitable principles (whether considered in a
proceeding in cquity or at law) (the “Bankruptcy and Equity Exceptions™).

SECTION 3.05 No Conflicts; Consents.

(a) The cxccution and delivery by the Company of this Agreement
does not, and the performance by the Company of its covenants and agreements hereunder and
the consummation of the Merger will not, (i) subject to obtaining the Company Sharcholder
Approval, conflict with, or result in any violation of any provision of, the Company Articles, the
Company Bylaws or the Organizational Documents of any Company Subsidiary, (ii) subject to
obtaining the Consents sct forth in Section 3.05(a)(ii) of the Company Disclosure Letter (the
“Company Required Consents™), conflict with, result in any violation of, or default (with or
without notice or lapsc of time, or both) under, or give risc 1o a right of termination, cancellation
or acceleration of any matcrial obligation or to the loss of a material benefit under any Filed
Company Contract or any matcrial Permit applicable to the business of the Company and the
Company Subsidiaries or {iii) subjcct to obtaining the Company Shareholder Approval and the
Conscnts referred to in Section 3.05(b) and making the Filings referred to in Scction 3.05(b),
conflict with, or rcsult in any violation of any provision of, any Judgment or Law, in cach case,
applicable to the Company or any Company Subsidiary or their respcctive propertics or asscts,
except for, in the case of the foregoing clauses (ii) and (iii), any matter that would not have or
would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect and would not prevent or materially impede, interfere with or delay the
consummation of the Merger.
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(h No consent, waiver or Permit (“Consent’™™) of or from, or
registration, declaration, notice or filing (“Filing™) made to or with, any Governmental Entity is
required to be obtained or made by the Company or any Company Subsidiary in connection with
the Company’s cxccution and delivery of this Agreement or its performance of its covenants and
agrecments hercunder or the consummation of the Merger, except for the lollowing:

(i) (1) the filing with the Sccuritics and Exchange Comimission
(the *SEC™), in preliminary and definitive form, of the Proxy Statement and (2) the filing
with the SEC of such reports undcr, and such other compliance with, the Sccurities
Exchange Act of 1934, as amended (the “Exchange Act™), or the Sccurities Act of 1933,
as amended (the “Sccuritics Act”), and rules and rcgulations of the SEC promulgated
thereundcr, as may be required in conncction with this Agreement or the Merger;

(i)  compliance with, Filings under and the cxpiration of any
applicable waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of
1976, as amended, and the rules and regulations promulgated thereunder (the “HSR Act™)
and such other Consents or Filings as are required to be obtained or made under any other
Antitrust Law;

(iii)  the filing of the Articles of Merger with the Department of
Statc of the State of Florida and appropriate documents with the relevant authoritics of
the other jurisdictions in which Parent and the Company arc qualified to do business;

(iv) (1) Filings with, and the Conscnt of, the Federal Energy
Regulatory Commission (the “FERC™) under Scction 203 of the Federal Power Act (the
“FPA™); (2) the CFIUS Approval, and Filings with respect thercto, (3) the Filings with,
and the Conscnt of, the New Mexico Public Regulation Commission (the “NMPRC™) and
(4) and the other Filings and Consents set forth in Section 3.05(b)(iv) of the Company
Disclosure Letter {the Consents and Filings set forth in Section 3.05(b)(ii) and this
Scction 3.05(b)(iv), collectively, the “Company Required Statutory Approvals™);

(v) ihe Company Required Consents;

{(vi)  Filings and Conscnts as are rcquired to be made or obtained
under statc or federal property transfer Laws or Environmental Laws; and

(vii)  such othcr Filings or Consents the failure of which to make
or obtain would not have or would not reasonably be expected to have, individually or in
the aggregate, a Company Material Adverse Effect and would not prevent or materially
impede, mterfere with or delay the consummation of the Merger.

SECTION 3.06 Company Reperts; Financial Statements,

(a) The Company has furnished or filed all reports, schedules, forms,
statements and other documents (including cxhibits and other information incorporated thercin) !

required to be furnished or filed by the Company with the SEC since January 1, 2014 (such
documents, together will all exhibits, financial statements, including the Company Financial

Statements, and schedules thereto and all information incorporated thercin by reference, but
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excluding the Proxy Statement, being collectively referred to as the “Company Reports™). Each
Company Report (i) at the time furnished or filed, complicd in all material respects with the
applicable requirements of the Exchange Act, the Sccurities Act or the Sarbanes-Oxley Act of
2002 (including the rules and regulations promulgated thereunder), as the casc may be, and the
rules and regulations of the SEC promulgated thercunder applicable to such Company Report
and (11) did not at the time 1t was filed (or if amended or superseded by a filing or amendment
prior to the date of this Agreement, then at the time of such filing or amendment) contain any
untrue statement of a material fact or omit to state a material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they
were madc, not mislcading, Each of the consolidated financial statements of the Company
inciuded in the Company Reports (the “Company Financial Statements™) complied at the time it
was filed as to form in all material respects with applicable accounting requircments and the
published rules and regulations of the SEC with respect thereto, was prepared in accordance with
United States gencrally accepted accounting principles (“GAAP™) (cxcept, in the case of
unaudited quarterly financial statements, as permitted by Form 10-Q of the SEC) applicd on a
consistent basis during the periods and as of the dates involved (cxcept as may be indicated in
the notes thercto) and fairly present in all material respects, in accordance with GAAP, the
consolidated financial position of thc Company and the Company’s consolidated Subsidiarics as
of the dates thereof and the consolidated results of their operations and cash flows for the periods
shown (subject, in the case of unaudited quarterly financial statements, to normal year-cnd audit
adjustments),

(b) Neither the Company nor any Company Subsidiary has any
liability of any nature that is required by GAAP to be sct forth on a consolidated balance sheet of
the Company and the Company Subsidiaries, except liabilities (i) reflected or reserved against in
the most recent balance shect (including the notes thercto) of the Company and the Company
Subsidiarics included in the Company Reports filed prior to the date hereof, (ii} incurred in the
ordinary coursc of business after Junc 30, 2015, (iii) incurrcd in conncction with the Merger or
any other transaction or agrecment contemplated by this Agreement or (iv) that have not had and
would not rcasonably be cxpected to have, individually or in the aggregate, a Company Matcrial
Adverse Effect.

(c) The Company maintains a system of “intcrnal control over
financial reporting” (as defined in Rule 13a-15 or 15d-15, as applicable, under the Exchange
Act). Such intcrnal control over financial reporting is cffective in providing reasonable
assurance regarding the reliability of financial reporting and the preparation of financial
statements for cxternal purposcs in accordance with GAAP in all matcrial respects. Except as
has not had, and would not be reasonably likely to have, individually or in the aggregate, a
Company Matcrial Adverse Effect, (i) the Company maintains “disclosurc controls and
procedures” required by Rule 13a-15 or 15d-15 under the Exchange Act that arc effective to
cnsure that information required to be disclosed by the Company in the reports # files or submits
under the Exchange Act is recorded, processed, summarized and reported on a timely basis to the
individuals responsible for the preparation of the Company’s filings with the SEC and other
public disclosure documents and (ii) the Company has disclosed, based on its most recent
cvaluation prior to the date of this Agrecment, to the Company’s outside auditors and the audit
commitice of the Company Board (1) any significant deficiencics and material weaknesses in the
design or operation of internal controls over financial reporting (as defined in Rule 13a-15(f)
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under the Exchange Act) that are rcasonably likely to adversely affect the Company’s ability to
record, process, summarize and report financial information and (2) any fraud, known to the
Company, whether or not matcrial, that involves management or other employees who have a
significant role in the Company’s internal controls over financial reporting.

SECTION 3.07  Absence of Certain Changes or Events. From December 31,
2014 to the datc of this Agreement, cach of the Company and the Company Subsidiarics has
conducted its respective business in the ordinary course of business in all material respects, and
during such period there has not occurred any fact, circumstance, cffcct, change, cvent or
devclopment that has had or would reasonably be expected to have, individually or in the
aggregale, a Company Maicerial Adverse Effect.

SECTION 3.08 Taxes.

(a) Except as would not havc or would not rcasonably be expected to
have, individually or in the aggregate, a Company Matcrial Adverse Eftect:

(i) (1) each of thc Company and cach Company Subsidiary has
timely filed, taking into account any extensions, all Tax Returns required to have been
filed and such Tax Returns are accurate and complete in all respects and (2) all Taxcs
shown to be due on such Tax Returns have been timely paid in full;

(1) (1) neither the Company nor any Company Subsidiary has
received writlen notice of any audit, examination, investigation or other procecding from
any taxing authority for any amount of unpaid Taxcs asscrted against the Company or
any Company Subsidiary, which have not been fully paid or settled and (2) with respect
to any tax ycars open for audit as of the date hercof] neither the Company nor any
Company Subsidiary has granted any waiver of any statute of limitations with respect to,
or any extension of a period for the assessment of, any Tax;

(i) neither the Company nor any Company Subsidiary had any
liabilities for unpaid Taxcs as of the date of the latest balance sheet included in the
Company Financial Statements that had not been accrued or reserved on such balance
sheet in accordance with GAAP and (2) ncither the Company nor any Company
Subsidiary has incurred any liability for Taxcs since the date of the latest balance sheet
included in the Company Financial Statements cxcept in the ordinary course of business;

(iv)  neither thec Company nor any Company Subsidiary has any
liability for Taxes of any Person (cxcept for the Company or any Company Subsidiary)
arising from the application of Treasury Regulation Section 1.1502-6 or any analogous
provision of statc, local or forcign Law, or as a transferec or successor, by contract or
otherwisc;

(v}  neither thc Company nor any Company Subsidiary 1s a
party to or is otherwisc bound by any Tax sharing, allocation or indemnification
agreement or arrangement, except for such an agreement or arrangement (1) cxclusively

between or among the Company and Company Subsidiaries, (2) with customers, vendors,
lessors or other third partics entered into in the ordinary course of business and not
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primarily related to Taxes or (3) that as of the Closing Datc is rcasonably expected to
terminate without any further payments being required to be made;

(vi)  within the past three (3) years, neither the Company nor
any Company Subsidiary has been a “distributing corporation” or a “controlled
corporation” in a distribution intcnded to qualify for tax-free treatment under Section 355
of the Codc; and

(vii)  ncither the Company nor any Company Subsidiary has
engaged in any “listed transaction” as defined in Treasury Regulations Scction 1.6011-
4(b}(2) or Trecasury Regulations Scction 301.6111-2(b) in any tax ycar for which the
statute of limitations has not expired.

{b) Except to the extent Section 3.09 relates to Taxcs, the
representations and warranties contained in this Scction 3.08 arc the sole and exclusive
representations and warranties of the Company relating to Taxcs, and no other representation or
warranty of the Company contained herein shall be construed to relate to Taxes.

SECTION 3.09 Employce Benefits.

{a) Section 3.09(a) of the Company Disclosure Letter scts forth a
complete and accurate list, as of the date of this Agreement, of cach material Company Benefit
Plan and cach material Company Benefit Agreement.

(b)  With respect to cach material Company Benefit Plan and material
Company Bencfit Agreement, the Company has made available to Parent, to the extent
applicable, complete and accurate copics of (i) the plan document (or, if such arrangcment is not
in writing, a written description of the material terms thereof), including any amendment thercto
and any summary plan description thercof, (i) cach trust, insurance, annuity or other funding
Contract related thereto, (iii) the most recent audited financial statement and actuarial or other
valuation report prepared with respect thereto, (iv) the most recent annual report on Form 5500
requircd to be filed with the Internal Revenue Scrvice {the “IRS™) with respect thereto and (v)
the most recently received IRS determination Ictter or opinion. No Company Benefit Plan or
Company Bencfit Agreement is maintained outside the jurisdiction of the United States, or
covers any Company Personnel residing or working outside of the United States.

(c) Except as, individually or in the aggregate, has not had and would
not reasonably be expected to have a Company Matcrial Adverse Effect, (i) cach Company
Benefit Plan and cach Company Benefit Agreement has been maintained in compliance with its
tcrms and with the requirements prescribed by ERISA, the Code and all other applicable Laws,
(ii) there are no pending or, to the Knowledge of the Company, threatencd proceedings against
any Company Benefit Plan or Company Benefit Agreement or any fiduciary thercof, or the
Company or any Company Subsidiary with respect to any Company Benefit Plan or Company
Benefit Agreement and (iii) all contributions, reimbursements, premium payments and other
payments required to be made by the Company or any Company Commonly Controlled Entity to
any Company Benefit Plan have been made on or before their applicable duc dates. Except as,
individually or in the aggregate, has not had and would not reasonably be expected to have a
Company Matcrial Adverse Effect, neither the Company nor any Company Commonly
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Controlled Entity has engaged in, and to the Knowledge of the Company, therc has not been, any
non-excmpt transaction prohibited by ERISA or by Section 4975 of the Code with respect to any
Company Benefit Plan or Company Benefit Agreemcent or their related trusts that would
rcasonably be expected to result in a liability of the Company or a Company Commonly
Controlled Entity. Except as has not had and would not reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effeet, no Company Benefit Plan
or Company Benefit Agreement is under audit or is the subject of an administrative proceeding
by the IRS, the Department of Labor, or any other Governmental Entity, nor is any such audit or
other administrative procceding, to the Knowledge of the Company, threatened.

() Section 3.09(d) of the Company Disclosure Letter sets forth cach
Company Benefit Plan and Company Benefit Agreement that is subject to Section 302 or Title
1V of ERISA or Scction 412, 430 or 4971 of the Code. No Company Benefit Plan or Company
Benefit Agreement is a multicmployer plan, as defined in Section 3(37) of ERISA, or a plan that
has two or more contributing sponsors at least two of whom are not under common control,
within the mcaning of Scction 4063 of ERISA, and neither the Company nor any Company
Commonly Controlled Entity has contributed to or been obligated to contribute to any such plan
within the six years preceding this Agreement. Except for matters that have not had and would
not rcasonably be expected to have, individually or in the aggregate, a Company Material
Adversc Effect, neither the Company nor any Company Commeonly Controlled Entity has
incurred any Controlled Group Liability (as defined below) that has not been satisfied in full nor
do any circumstances cxist that could rcasonably be expected to give rise to any Controlled
Group Liability (cxcept for the payment of premiums to the Pension Benefit Guaranty
Corporation). For the purposcs of this Agrecment, “Controlled Group Liability” means any and
all liabilities (i) under Title [V of ERISA, (ii) under Section 302 of ERISA, (iii) under Sections
412, 430 and 497! of the Code or (iv) as a result of a failure to comply with the continuation
coverage requirecments of Section 601 ¢t seq. of ERISA and Section 4980B of the Code.

(c) Each Company Benefit Plan that is intended to be qualified under
Scction 401(a) of the Codc is so qualified and such plan has received a currently cffective
favorable determination letter or opinion to that effect from the IRS and, to the Knowledge of the
Company, there is no reason why any such determination letter should be revoked or not be
rcissucd.

(N Except for any liabilitics that have not had and would not
rcasonably be expected to have, individually or in the aggregate, a Company Material Adverse
Effect, ncither the Company nor any Company Subsidiary has any liability for providing health,
medical or other welfare benefits afier retirement or other termmation of employment, except for
coveragge or benefiis required to be provided under Scction 4980(B)(f) of the Code or applicable
Law.

() Except as cxpressly provided in this Agreement or as sct forth in

Scction 3.09(g) of the Company Disclosure Letter, none of the cxecution and delivery of this
Agreement, the performance by cither party ot its covenants and agreements hereunder or the
consummation of the Merger (alone or in conjunction with any other cvent, including any
ternunation of employment on or following the Effcctive Time) will (i) entitle any Company
Personnel to any material compensation or benefit, (i} accclerate the time of payment or vesting,
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or trigger any payment or funding, of any material compensation or benefit or trigger any other
material obligation under any Company Bencfit Plan or Company Benefit Agreement or (iii)
result in any payment that could, individually or in combination with any other such payment,
not be deductible under Scction 280G of the Code.

(h) The representations and warrantics contained in this Scction 3.09
arc the sole and cxclusive representations and warrantics of the Company relating to Company
Benefit Plans or Company Bencfit Agreements (including their compliance with any applicable
Law) or ERISA, and no other representation or warranty of the Company contained herein shall
be construed Lo relate to Company Bencefit Plans or Company Benefit Agreements (including
their compliance with any applicablec Law) or ERISA.

SECTION 3.10  Labor and Employment Matters. Except as set {orth in Scction
3.10 of'the Company Disclosurc Letter, neither the Company nor any Company Subsidiary 1s
party to any collective bargaining agreecment or similar labor union Contract with respect 1o any
of their respective cmployecs (the Contracts set forth in Section 3.10 of the Company Disclosure
Lctter, the “Company Union Contracts™). To the Knowledge of the Company, no cmployeces of
the Company or any Company Subsidiary arc represented by any other labor union with respect
to their employment for the Company or any Company Subsidiary. To the Knowledge of the
Company, except as would not have or would not rcasonably be cxpected to have, individually
or in the aggregate, a Company Material Adverse Effcct, (a) there arc no labor union
rcprescntation or certification procecdings with respect to employees of the Company or any
Company Subsidiary pending or threatened in writing to be brought or filed with the National
Labor Relations Board, and (b) there arc no labor union organizing activitics, with respect to
cmployecs of the Company or any Company Subsidiary. From January 1, 2014 until the date of
this Agrecment, except as would not have or would not reasonably be expected to have,
individually or in the aggrcgate, a Company Material Adverse Effect, there have been no labor
union strikes, slowdowns, work stoppages or lockouts or other material labor disputes pending or
threatened in writing against or affccting the Company or any Company Subsidiary.

SECTION 3.11  Litigation. There is no Claim before any Governmental Entity
pending or, to the Knowledge of the Company, threatened against the Company or any Company
Subsidiary that has had or would reasonably be cxpected to have, individually or in the
aggregate, a Company Material Adverse Effect. There is no Judgment outstanding against or, to
the Knowledge of the Company, investigation by any Governmental Entity of the Company or
any Company Subsidiary or any of their respective propertics or asscts that has had or would
rcasonably be expected to have, individually or in the aggregate, a Company Material Adverse
Effect. This Section 3.11 does not relate to Taxes; Company Benefit Plans or Company Benefit
Agreements (including their compliance with any applicable Law) or ERISA; Environmental
Permits, Environmental Laws, Environmental Claims, Releascs, Hazardous Materials or other
environmental matters; or Intellectual Property, which arc addressed in Scctions 3.08, 3.09, 3.14
and 3.17, respectively.

SECTION 3.12  Compliance with Applicable Laws. Except as would not have
or would not reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Effect, the Company and the Company Subsidiaries are in compliance with all
applicable Laws and all material Permits applicable to the business and operations of the

17

H#RT517638v19



Company and the Company Subsidiarics. This Section 3.12 does not relate to Taxes; Company
Benefit Plans or Company Benefit Agreements (including their compliance with any applicable
Law) or ERISA; Environmental Permits, Environmental Laws, Environmental Claims, Releases,
Hazardous Matcrials or other environmental matters; or Intellectual Property, which arc
addressed in Scetions 3.08, 3.09, 3.14 and 3.17, respectively.

SECTION 3.13  Takcqver Statutes. Assuming that the representations and
warrantics of Parent and Merger Sub contained in Scetion 4.09 are true and correct, the Merger is
not subject to any ““fair price,” “moratorium,” “‘control-share acquisition,”

LT LIS

affiliated transaction”
or any other antitakcover statute or regulation (cach, a “Takeover Statutc™) or any antitakcover
provision in the Company Articlcs or Company Bylaws.

SECTION 3.14 Environmental Matters.

(a) Except for matters that have not had and would not rcasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect:

(1) the Company and the Company Subsidiarics are n
compliance with all Environmental Laws, and, cxcept for matters that have been fully
resolved, as of the datc of this Agreement, neither the Company nor any Company
Subsidiary has rcccived any written communication from a Governmental Entity or other
Person that alleges that the Company or any Company Subsidiary is in violation of any
Environmental Law or any Permit issued pursuant 1o Environmental Law (an
“Environmental Permit™);

(i) with respect to all material Environmental Permits
necessary to conduct the respective operations of the Company or the Company
Subsidiaries as currently conducted, (1) the Company and cach of the Company
Subsidiaries have obiained and arc in compliance with, or have filed timely applications
for, all such Environmental Permits, (2) all such Environmental Permits arc vahd and in
good standing and (3) neither the Company nor any Company Subsidiary has reccived
notice from any Governmental Entity secking to modify, revoke or terminate, any such
Environmecntal Permits:

(iii)  there arc no Environmental Claims pending or, to the
Knowledge of the Company, threatened in writing against thc Company or any Company
Subsidiary that have not been fully and finally resolved; and

(1v)  tothe Knowledge of the Company, there arc and have been
no Releases of Hazardous Matcerials at any property currently owned, leased or operated
by the Company or any Company Subsidiary that would rcasonably be expected to form
the basis of any Environmental Claim against the Company or any Company Subsidiary.

(b)  The representations and warrantics contained in this Scction 3.14
arc the sole and exclusive representations and warranties of the Company relating to
Environmental Permits, Environmental Laws, Environmental Claims, Releasces, Hazardous
Materials or other environmenial matters, and no other representation or warranty of the
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Company containcd herein shall be construcd to relate to Environmental Permits, Environmental
Laws, Environmental Claims, Releases, Hazardous Materials or other environmental matters,

SECTION 3.15 Contracts.

(a) Except for this Agreement, Company Bencefit Plans and Company
Benefit Agreements, as of the date of this Agreement, neither the Company nor any Company
Subsidiary is a party to any Contract required to be filed by the Company as a “'material
contract” pursuant to Item 601(b)(10) of Regutation S-K under the Sccuritics Act (a “Filed
Company Contract™) that has not been so filed.

(b)  Except as would not have or would not reasonably be cxpected to
have, individually or in the aggregate, a Company Material Adverse Effect, (i) cach Filed
Company Contract is a valid, binding and legally enforceable obligation of the Company or one
of the Company Subsidiaries, as the case may be, and, to the Knowledge of the Company, of the
other parties thereto, subject in all respects to the Bankruptey and Equity Exceptions, (ii) to the
Knowledge of the Company, each such Filed Company Contract is in full force and effect and
(1ii} as of the date hercof, nonc of the Company or any Company Subsidiary is (with or without
notice or lapsc of time, or both) in breach or default under any such Filed Company Contract
and, to thc Knowledge of the Company, no other party to any such Filed Company Contract is
(with or without notice or lapse of time, or both) in breach or default thercunder.

SECTION 3.16  Rcal Property. Except as would not have or would not
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse
Effcct, cach of the Company and the Company Subsidiaries has either good title, in fee or valid
Icaschold, cascment or other rights, to the land, buildings, wires, pipes, structurcs and other
improvements thercon and fixtures thereto necessary to permit it to conduct its business as
currently conducted. This Section 3.16 does not relate to Environmental Permits, Environmental
Laws, Environmental Claims, Releases, Hazardous Materials or other cnvironmental matiers; or
Intellectual Property, which are addressed in Section 3.14 and Section 3.17, respectively

SECTION 3.17 Intellectual Property.

(a) Except as would not have or would not be rcasonably expected to
have, individually or in the aggregate, a Company Material Adverse Effect, to the Knowledge of
the Company, (i) the Company and the Company Subsidiarics have the right to usc ali material

Intellectual Property used in their business as presently conducted, and (ii) no person is violating
any material Intcllectual Property owned by the Company and the Company Subsidiarics.

(b) The representations and warranties contained in this Section 3.17
are the solc and exclusive representations and warrantics of the Company relating to Intellectual

Property, and no other representation or warranty of the Company contained hercin shall be
construcd to rclate to Intellectual Property.

SECTION 3,18 Insurance. As ofthe date hereof, except as would not have or
would not be reasonably likely to have, individually or in the aggregate, a Company Material
Adversc Effect, all materia! fire and casualty, general liability, dircctor and officer, business
intcrruption, product liability, and sprinkier and water damage insurance policies maintained by
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the Company or any of its Subsidiaries (“Insurance Policics™) arc in full force and cffect and all
premiwms due with respect to all Insurance Policies have been paid.

SECTION 3.19 Regulatory Status,

(a) The Company is a “holding company” under the Public Utility
Holding Company Act of 2005 (“PUHCA 2005™). Except as set forth in Scction 3.19(a)(i) of the
Company Disclosure Letter, none of the Company or the Company Subsidiaries is regulated as a
public utility under the FPA. Except for the Company Subsidiaries set forth in Section
3. 19{a)(ii) of the Company Disclosure Letter (the “Ulility Subsidiaries™), nonc of the Company
Subsidiarics are regulated as a public utility or gas utility under applicable Law of the State of
Florida or the Statc of New Mexico or is subject to such regulation by any other state.

(b)  All filings (cxcept for immaterial filings) required to be madc by
the Company or any Company Subsidiary since January 1, 2014, with the FERC, the FPSC and
thc NMPRC, as the casc may be, have been made, including all forms, statements, reports,
agreements and all documents, cxhibits, amendments and supplements appertaining thercto,
including all rates, tariffs and rclated documents, and all such filings complicd, as of their
respective dates, with all applicable requirements of applicable statutes and the rules and
rcgulations promulgated thereunder, except for filings the failure of which to make or the failure
of which to make in compliance with all applicable requircments of applicable statutes and the
rules and regulations promulgated thercunder, would not reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect,

SECTION 3.20 Brokers’ Fees and Expenscs. Except for any Person set forth in
Secction 3.20 of the Company Disclosure Letter (cach such Person, a “Company Financial
Advisor™), the fees and expenses of which will be paid by the Company, no broker, investment
banker, financial advisor or other Person is entitled to any broker’s, finder’s, financial advisor’s
or other similar fee or commission in conncction with the Mcrger bascd upon arrangements made
by or on behalf of the Company.

SECTION 3.21  Opinion of Financial Advisor. The Company Board has
received an opinion of cach Company Financial Advisor to the effect that, as of the date of such
opinion and based upon and subject to the various matters, limitations, qualifications and
assumptions set forth therein, the Merger Consideration to be paid to the holders of sharcs of
Company Common Stock (other than shares owned by the Company as treasury stock, shares
that are owned by a wholly owned Subsidiary of the Company, or shares that arc owned directly
or indirectly by Parcnt or Mcrger Sub) pursuant to this Agreement is fair, from a financial point
of view, to such holders.

SECTION 3.22  No Additional Representations. Except for the representations
and warrantics cxpressly sct forth in Article 1V (as modified by the Parent Disclosure Letter), the
Company specifically acknowledges and agrees that ncither Parent nor any of its Affiliates,
Representatives or sharcholders or any other Person makes, or has madc, any other express or
implied representation or warranty whatsocver (whether at law (including at common law or by
statute) or in cquity). Except for the representations and warrantics expressly sct forth in this
Article 111 (as modified by the Company Disclosure Letter), the Company hereby cxpressly
disclaims and ncgates (a) any other express or implicd representation or warranty whatsocver
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(whether at law (including at common law or by statute) or in cquity), including with respect to
(i) the Company or the Company Subsidiarics or any of the Company’s or the Company’s
Subsidiaries respective businesses, asscts, cmployees, Permits, liabilitics, operations, prospects
or condition (financial or otherwise) or (i) any opinion, projection, forecast, statement, budget,
estimate, advice or other information (including information with respect to filings with and
consents of any Governmental Entity (including the FERC, the FPSC or the NMPRC) or
information with respect to the future revenues, results or operations (or any component thercof),
cash flows, financial condition (or any component thercof) or the future business and operations
of the Company or the Company Subsidiarics, as well as any other business plan and cost-related
plan information of the Company or the Company Subsidiaries), made, communicated or
furnished (orally or in writing), or to be made, communicated or furnished (orally or in writing),
to Parent, its Affiliates or its Representatives, in cach case, whether made by the Company or
any of its Affiliates, Representatives or sharcholders or any other Person (this clause (ii),
collectively, “Company Projections™) and (b) all liability and responsibility for any such other
representation or warranty or any such Company Projection.

ARTICLE TV

REPRESENTATIONS AND WARRANTILES OF PARENT AND MERGER SURB

Except as sct forth in the disclosure letter delivered by Parent to the Company
concurrently with the execution and delivery by Parent and Merger Sub of this Agreement (the
“Parcnt Disclosure Letter’), Parent and Merger Sub represent and warrant to the Company as
follows:

SECTION 4.01  Organization, Standing and Power. Each of Parent and Merger
Sub is duly organized, validly cxisting and in active status or good standing, as applicable, under
the laws of the jurisdiction in which it is organized (in the case of active status or good standing,
to the extent such jurisdiction recognizes such concept). Each of Parent and Merger Sub has all
requisite entity power and authority to own, operate, lease or otherwise hold its propertics and
asscts and to conduct its businesses as presently conducted, except where the failure to have such
power or authority would not have or would not reasonably be expected to have, individually or
in the aggregate, a Parent Material Adverse Effect. Each of Parent and Merger Sub is duly
qualified or licensed to do business in cach jurisdiction where the nature of its business or the
owncrship, operation or leasing of its propertics make such qualification necessary, cxcept in any
such jurisdiction where the failure to be so qualified or licensed would not have or would not
rcasonably be expected to have, individually or in the aggregate, a Parent Matcrial Adverse
Effect.

SECTION 4.02  Authority; Exccution and Delivery; Enforceability. Each of
Parent and Mecrger Sub has all requisite power and authority to cxccute and deliver this
Agreement, to perform its covenants and agreements hercunder and to consummate the Merger.
The board of dircctors of Parent has adopted resolutions (a) determining that it is in the best
interests of Parent and its sharcholders, and declaring it advisable, for Parent to coter into this
Agrecment and (b) adopting this Agreement and approving Parent’s exccution, delivery and
performance of this Agreement and the consummation of the transactions contcmplated by this
Agreement. Such resolutions have not been amended or withdrawn as of the date of this
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Agreement. The board of directors of Merger Sub has adopted resolutions determining that it is
in the best interests of Merger Sub and its sharcholder, and declaring it advisable, for Merger Sub
to enter into this Agrecment, (i} adopting this Agreement and approving Merger Sub’s
cxccution, delivery and performance of this Agreement and the consummation of the
transactions contemplated by this Agreement and (iii) resolving 1o recommend that Parent, in its
capacity as the sole shareholder of Merger Sub, approve this Agrcement. Such resolutions have
not been amended or withdrawn as of the date of this Agreement. No other corporate
proceedings on the part of Parcnt or Merger Sub are necessary to authorize, adopt or approve, as
applicable, this Agreement or to consummatc the Merger. Parent and Merger Sub have duly
executed and delivered this Agreement and, assuming the duc authorization, cxccution and
delivery by the Company, this Agreement constitutes the legal, valid and binding obligation of
cach of Parent and Mcrger Sub, enforccable against it in accordance with its terms, subject in all
respects to the Bankruptey and Cquity Exceptions.

SECTION 4.03 No Conflicts; Consents.

(a) The exccution and delivery of this Agreement by Parcnt and
Merger Sub does not, and the performance by each of Parent and Merger Sub of its covenants
and agreements and the consummation of the Merger will not, (i) conflict with, or result in any
violation of any provision of, the Organizational Documents of Parent or Merger Sub, (ii) subject
to obtaining the Consents set forth in Section 4.03(a)(i) of the Parent Disclosurc Letter (the
“Parcnt Required Consents™ and, together with the Company Required Conscents, the “Required
Consents™), conflict with, result in any violation of, or default (with or without notice or lapse of
time, or both) under, or give risc to a right of termination, cancellation or acccleration of any
material obligation or to the loss of a material benefit under any material Contract to which
Parent or Merger Sub is a party or by which any of their respective propertics or assets is bound
or any material Permit applicable to the business of Parent and its Affiliates or (ii1) subject to
obtaining the Conscnts referred to in Section 4.03(b) and making the Filings referred to in
Scction 4.03(b), conflict with, or result in any violation of any provision of, any Judgment or
Law, in each case, applicable to Parent or Merger Sub or their respective properties or assets,
except for, in the case of the foregoing clauses (ii) and (iii), any matter that would not have or
would not be reasonably cxpected to have, individually or in the aggregate, a Parent Matcrial
Adverse Effect.

(b) No Consent of or from, or Filing made to or with, any
Governmental Entity, is required to be obtained or made by Parent or any Affiliate of Parent in
conncction with Parent’s and Merger Sub’s execution and delivery of this Agreement or their
performance of their covenants and agreements hereunder or the consummation of the Merger,
except for the following:

(1) compliance with, Filings under and the expiration of any
applicable waiting period under the HSR Act, and such other Consents or Filings as are
required to be made or obtained under any other Antitrust Law;

(ii) (1) Filings with, and the Consent of, the FERC under
Section 203 of the FPA, (2) the CFIUS Approval, and Filings with respect thereto, (3) the
Filings with, and the Consent of, the NMPRC and (4) and the other Filings and Consents
sct forth in Section 4.03(b)(ii) of the Parent Disclosure Letter (the Consents and Filings
22

ART53T638V1O




set forth in Scction 4.03(b)(i) and this Scction 4.03(b)(ii), collcctively, the “Parcnt
Required Statutory Approvals” and, together with the Company Required Statutory
Approvals, the “Required Statulory Approvals’™);

(iii}  the Parent Required Consents;

(iv)  the filing of the Articles of Merger with the Department of
State of the State of Florida and appropriate documents with the relevant authoritics of
the other jurisdictions in which Parent and the Company arc qualificd to do business;

(v) Filings and Consents as are required to be madce or obtained
under state or federal property transfer Laws or Environmental Laws; and

(vi)  such other Filings and Consents the failurc of which to
make or obtain would not have or would not reasonably be expected to have, individually
or in the aggregate, a Parent Material Adverse Effect.

SECTION 4.04  Litigation. There is no Claim before any Governmental Entity
pending or, 1o the Knowledge of Parent, threatencd against Parent, Merger Sub or any AfTiliate
of Parent that has had or would reasonably be expected to have, individually or in the aggregate,
a Parent Matcrial Adversc Effect. There is no Judgment cutstanding against or, to the
Knowledge of Parent, investigation by any Governmental Entity of Parent, Merger Sub or any
Affiliate of Parent or any of their respective propertics or asscts that has had or would reasonably
be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.

SECTION 4.05 Compliance with Applicable Laws. Except as would not have
or would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse Effect, Parent and Merger Sub are in compliance with all applicable Laws and material
Pcrmits applicable to the business and operations of Parent and Parent’s Affiliates.

SECTION 4.06¢ Financing, Parent has delivered to the Company true and
complete fully executed copies ol (a) the commitment letters, dated as of Scptember 4, 20135,
among Parent and cach of (i) JPMorgan Chase Bank, N.A. and J.P. Morgan Securtties LLC and
(i1) The Bank of Nova Scotia (the “Commitment Letters’™) and (b) the fee letters, among Parent
and each of (i) JPMorgan Chasc Bank, N.A. and J.P. Morgan Sccuritics LLC and (ii) The Bank
of Nova Scotia, dated as of Scptember 4, 2015 (as redacted to remove only the fee amounts,
pricing caps, the rates and amounts included in the “market flex,” the “Redacted Fec Letters™), in
cach casc, including all exhibits, schedules, annexes and amendments to such letters in effect as
of the datc of this Agreement (collectively, the “Debt Letters’™), pursuant to which and subject to
the terms and conditions thercof, cach of the parties thercio (other than Parent) have sceverally
committed 1o lend the amounts set forth thercin to Parent (the provision of such funds as set forth
therein, the “Financing”) for the purposcs sct forth in such Debt Letters. The Debt Letters have
not been amended, restated or otherwise modified or waived prior to the execution and delivery
of this Agreement, and the respective commitments contained in the Debt Letters have not been
withdrawn, rescinded, amended, restated or otherwisc modificd in any respect prior to the
exccution and delivery of this Agreement. As of the cxecution and delivery of this Agreement,
the Debt Letters arc in full force and effect and constitute the legal, valid and binding obligation
of cach of Parent and the other parties thereto, subject in cach case to the Bankruptey and Equity
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Exceptions. Therc are no conditions precedent or contingencics dircctly or indirectly related to
the funding of the Financing pursuant to the Debt Letters, other than as expressly set forth in the
Debt Letters. At the Closing, Parent and Mcrger Sub will have sufficient funds to pay all of
Parcent’s and Merger Sub’s obligations under this Agreement, including the payment of the
Mcrger Consideration and all fees and expensces expected to be incurred in conncetion therewith.
As of the date of this Agrcement, no cvent has occurred which, with or without notice, lapsc of
time or both, would constitute a breach or default on the part of Parent under the Debt Letters or
any other party to the Debt Letters. As of the date of this Agrecment, except for any agrecments
relating to any alternative equity capital markets financing (which agreements do not contain any
terms that would adverscly affect the conditionality, enforceability, termination, principal
amount or availability of the Financing), there arc no side letters or other agreements, Contracts,
arrangements or understandings (written or oral) dircctly or indirectly related to the funding of
the Financing other than as expressly set forth in the Debt Letters. Parent has fully paid all
commitment fees or other fees required to be paid on or prior to the date of this Agreement in
conncction with the Financing. As of the date of this Agreement, Parent (1) is not aware of any
fact, cvent or other occurrence that makes any of the representations or warrantics of Parent in
any of the Debt Letters inaccurate in any material respect and (2) has no reason to belicve that
any of the conditions to the Financing contemplated by the Debt Letters will not be satisfied on a
timely basis or that the Financing contemplated by the Debt Letters will not be made available on
the Closing Datc.

SECTION 4.07  Brokers’ Fees and Expenses. Except for any Person sct forth in
Scction 4.07 of the Parent Disclosure Letter, the fees and expenses of which will be paid by
Parent, no broker, investment banker, financial advisor or other Person is cntitled to any
broker’s, finder’s, {inancial advisor’s or other similar fee or commission in connection with the
Merger based upon arrangements made by or on behalf of Parent or Merger Sub.

SECTION 4.08  Mecrger Sub. The authorized capital stock of Merger Sub
consists of 10,000,000 shares of common stock, par valuc $0.01 per share. All outstanding
shares of capital stock of Merger Sub are duly authorized, validly issucd, fully paid and
nonassessable. EUSHI owns all of the outstanding shares of capital stock of Merger Sub. Parent
owns, directly or indircctly, all of the outstanding shares of capital stock of EUSHI. Merger Sub
has been incorporated solely for the purpose of merging with and into the Company and taking
action incident to the Merger and this Agreement. Merger Sub has no assets, liabilitics or
obligations and has not, since the date of its formation, carried on any busincess or conducted any
opcrations, cxcept, in each casc, as arising from the cxecution of this Agreement, the
performance of its covenants and agrcements hercunder and matters ancillary thercto. EUSHI
has approved this Agreement by writlen consent in its capacity as the sole shareholder of Merger
Sub.

SECTION 4.09 Owncrship of Company Common Stock: Intercsted
Sharcholder. Neither Parcnt, any Subsidiary of Parent nor any other Affiliate of Parent (i) of
“beneficially owns™ (as such term is defined for purposcs of Scction 13(d) of the Exchange Act)
any shares of Company Common Stock or any other Equity Securities or (i) 1s an “intercsted
sharcholder” (as defined in FBCA § 607.0901). Neither Parent, any Subsidiary of Parent nor any
of their respective Affiliates are a Person referred to in FBCA § 607.1302(2)(d).
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SECTION 4.10  Regulatory Status. Parent is a public utility holding company
under PUHCA 2005. Merger Sub is not a public utility holding company under PUHCA 2005.

SECTION 4.11  No Additional Represcntations. Except for the representations
and warrantics expressly sct forth in Article 111 (as modified by the Company Disclosure Letter),
cach of Parent and Merger Sub (a) specifically acknowledges and agrees that neither the
Company nor any of its Affiliates, Representatives or shareholders nor any other Person makes,
or has made, any other express or implied representation or warranty whatsoever (whether at law
(inchuding at common law or by statute) or in equity), including with respect to the Company or
the Company Subsidiaries or any of the Company’s or the Company’s Subsidiarics respective
busincsses, assets, employces, Permits, liabilitics, operations, prospects, condition (financial or
otherwisc) or any Company Projection, and hercby expressly waives and relinquishes any and all
rights, Claims or causcs of action (whether in contract or in tort or otherwise, or whether at law
(including at common law or by statute} or in equity) based on, arising out of or relating to any
such other representation or warranty or any Company Projection, (b) specifically acknowledges
and agrees to the Company’s cxpress disclaimer and negation of any such other representation or
warranty or any Company Projection and of all liability and responsibility for any such other
representation or warranty or any Company Projection and (c) expressly waives and relinquishes
any and all rights, Claims and causes of action (whether in contract or in tort or otherwise, or
whether at law (including at common law or by statute) or in equity) against (i) the Company in
connection with accuracy, completeness or materiality of any Company Projection and (ii) any
Affiliatc of the Company or any of thc Company’s or any such Aftiliate’s respective
Representatives or sharcholders or any other Person, and hereby specifically acknowledges and
agrees that such Persons shall have no liability or obligations, based on, arising out of or rclating
to this Agrcement or the negotiation, eXxecution, performance or subject matter hercof, including
(1) for any alleged nondisclosure or misrepresentations made by any such Person or (2) in
connection with accuracy, completeness or materiality of any Company Projection. Each of
Parcnt and Merger Sub acknowledges and agrees that (A) it has conducted to its satisfaction its
own independent investigation of the transactions contemplated hereby {including with respect to
the Company and the Company Subsidiaries and their respecttve businesses, operations, asscts
and liabilitics) and, in making its detcrmination to enter into this Agreement and proceed with
the transactions contemplated hercby, has relicd solely on the results of such independent
investigation and the representations and warrantics of the Company expressly set forth in
Article I1I {as modified by the Company Disclosure Letter), and (B) except for the
representations and warrantics of the Company cxpressly set forth in Article 111 (as modificd by
the Company Disclosure Letter), it has not relied on, or been induced by, any representation,
warranty or other statement of or by the Company or any of its Affiliates, Representatives or
sharcholders or any other Person, including any Company Projection or with respect to the
Company or the Company Subsidiarics or any of the Company’s or the Company’s Subsidiarics
respective businesscs, assets, employecs, Permits, liabilitics, operations, prospects or condition
(financial or otherwise) or any Company Projection, in determining to enter into this Agrecment
and proceed with the transactions contemplated hereby.
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ARTICLE V

COVENANTS RELATING TO CONDUCT OF BUSINESS

SECTION 501  Conduct of Business.

{(a) Conduct of Business by the Company. Except for matters set forth
in Section 5.01 of the Company Disclosure Letter or otherwisc contemplated or required by this
Agrcement, or as required by a Governmental Entity (including pursuant to a Judgment issued by
the FERC, the FPSC or the NMPRC) or by applicable Law, or as contemplated by the
Proceedings, or with the prior written consent of Parent (which consent shall not be unrcasonably
withheld, conditioned or delayed), from the date of this Agreement until the Effective Time, the
Company shall usc commercially reasonable cfforts to, and to cause cach Company Subsidiary
to, (x) conduct its business in the ordinary coursc of business in all material respects and (y) to
the extent consistent with the foregoing clause (x), preserve intact, in all material respects, its
busingss organization and cxisting relationships with Governmental Entities. In addition, and
without limiting the generality of the foregoing, except as set forth in the Company Disclosure
Letter or otherwise contemplated or required by this Agreement, or as required by a
Governmental Entity (including pursuant to a Judgment issued by the FERC, the FPSC or the
NMPRC) or by applicable Law, or as contemplated by the Proccedings, or with the prior written
consent ol Parent (which consent shall not be unreasonably withheld, conditioned or delayed),
from the date of this Agreement until the Effective Time, the Company shall not, and shall not
permit any Company Subsidiary to, do any of the following:

(1) declare, sct aside or pay any dividends on, or make any
other distributions (whether in cash, stock or property or any combination thercof) in
respect of, any of its capital stock, other cquity interests or voting sccuritics, cxcept for
(1) quarterly cash dividends payable by the Company or any Company Subsidiary in
rcspect of shares of Company Common Stock on a schedule consistent with the
Company’s past practiccs and in an amount per share of Company Common Stock not in
excess of (A) $0.225 for quarterly dividends payable on or before December 31, 2015,
(B) $0.230 for quarterly dividends payable after December 31, 2015 and on or betore
December 31, 2016 and (C) $0.235 for quarterly dividends payablc after December 31,
2016, (2) dividends and distributions by a direct or indirect Company Subsidiary to its
parcnt and (3) a *“stub period” dividend to holders of record of Company Common Stock
as of immediately prior to the Effective Time cqual to the product of (A) the number of
days from the record datc for payment of the last quarterly dividend paid by the Company
prior to the Effective Time, multiplicd by (B) a daily dividend rate determined by
dividing the amount of the last quarterly dividend prior to the Effective Time by ninety-
onc (91);

(11) amend any of its Organizational Documents (except for
immaterial or ministerial amendments);

(i)  cxcept as permitted by Section 5.01(a){(v) or for
transactions among the Company and the Company Subsidiarics or among the Company
Subsidiarics, split, combine, consolidate, subdivide or reclassify any of its capital stock,

other equity interests or voting sccuritics, or securities convertible into or exchangeable
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or exercisablc for capital stock or other equity interests or voting sccuritics, or issue or
authorize the issuance of any other sccurities in respect of, in lieu of or in substitution for
its capital stock, other cquity intcrests or voting sccurities;

(iv}  rcpurchasc, redecm or otherwisc acquire, or offer to
repurchasc, redecm or otherwise acquire, any capital stock or voting sccurities of, or
equity interests in, the Company or any Company Subsidiary or any sccuritics of the
Company or any Company Subsidiary convertible into or exchangeable or excrcisable for
capital stock or voting securitics of, or equity interests in, the Company or any Company
Subsidiary, or any warrants, calls, options or other rights to acquire any such capital
stock, sccurities or interests, cxcept for (1) the acquisition by the Company of shares of
Company Common Stock (A) in the open market to satisfy its obligations under all
Company Benefit Plans or under the Company’s dividend reinvestment and stock
purchase plan (the “Company DRIP”) and (B) in connection with the surrender of shares
of Company Common Stock by holders of Company Stock Options in order to pay the
exercise price thercof, (2) the withholding of sharcs of Company Comnion Stock to
satisfy Tax obligations with respect to awards granted pursvant to the Company Stock
Plans and (3) the acquisition by the Company of awards granted pursuant to the Company
Stock Plans in conncction with the forfeiture of such awards;

(v) issue, deliver, sell, grant, pledge or otherwise encumber or
subject to any Lien any Equity Sceuritics or Company Voting Debt, in cach case, cxcept
for the issuance of (1) Company Restricted Shares on the terms permitted under this
Agreement, (2) sharcs of Company Common Stock upon the exercise of Company Stock
Options or pursuant to the vesting of Company Restricted Shares, in cach case
outstanding on the date of this Agreement and in accordance with their terms on the date
of this Agreement or granted after the datc of this Agrcement pursuant to the forcgoing
clause (1), or (3) sharcs of Company Common Stock under the Company DRIP:

(vi) (1) grant to any Company Personnel any increase in
compensation or benefits (including paying to any Company Personnel any amount not
due} except in the ordinary course of business and consistent with past practices, (2) grant
to any Company Personncl any increasc in change-in-control, severance, retention or
termination pay, or enter into or amend any change-in-control, severance, retention or
termination agrecment with any Company Personnel, (3) cstablish, adopt, enter into,
amend in any matcrial respect or terminate any Company Union Contract or Company
Benefit Plan or Company Benefit Agreement (or any plan or agreement that would be a
Company Union Contract, Company Benefit Plan or Company Benefit Agreement if in
cxistence on the date hereof), in cach case, except in the ordinary coursc of business
consistent with past practices or (4) take any action to accelerate the time of vesting,
funding or payment of any compensation or benefits under any Company Benefit Plan or
Company Benefit Agreement, cxcept in the casc of the foregoing clauses (1) through (4)
lor actions required pursuant to the terms of any Company Benefit Plan or Company
Benefit Agreement existing on the date hereof, or as required by the terms and conditions
of this Agrecement;
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(vii)  make any material change in financial accounting methods,
principles or practices, cxcept to the extent as may have been required by a change in
applicable Law or GAAP or by any Governmental Entity (including the SEC or the
Public Company Accounting Oversight Board);

(viil) makc any acquisition or disposition of a material asset or
business (including by merger, consolidation or acquisition of stock or asscts), except for
(1) any acquisition or disposition for consideration that is individually not in cxcess of
$15,000,000 and in the aggregate not in cxcess of $50,000,000 or (2) any disposition of
obsolcte or worn-out equipment in the ordinary course of business;

(ix)  incur any Indebtedness, cxcept for (1) Indebtedness
incurred in the ordinary course of business, (2) as reasonably necessary to finance any
capital expenditures permitted under Scction 5.01(a)(x), (3) Indebtedness in replacement
of existing Indcbtedness, (4) guarantees by the Company of cxisting Indebtedness of any
wholly owned Company Subsidiary, (5) guarantecs and other credit support by the
Company of obligations of any Company Subsidiary in thc ordinary course of business
consistent with past practice, (6) borrowings under existing revolving credit facilitics (or
replacements thercof on comparable terms) or existing commercial paper programs in the
ordinary course of business or (7) Indebtedness in amounts necessary to maintain the
capital structurc of the Company Subsidiarics, as authorized by the FPSC or NMPRC,
and to maintain thc prescnt capital structurc of the Company consistent with past practice
in all material respects;

(x) make, or agree or commit to make, any capital expenditure,
cxcept for capital expenditures (1) in the ordinary course of business, (2} in accordance
with the capital plan set forth in Scction 5.01(a}(x) of the Company Disclosure Letter,
plus a 10% variance for cach principal category set forth in such capital plan or (3) with
respect to any capital expenditure not addressed by the foregoing clauses (1) or (2), not to
cxceed $50,000,000 in any twelve (12) month period,

(xi) (1) modify or amend in any matcrial respect, or terminate
or waive any material right under, any Filed Company Contract (except for (A) any
modification, amendment, termination or waiver in the ordinary course of business or (B)
a termination without material penalty to the Company or the appropriatc Company
Subsidiary) or (2) without limiting Parcnt’s obligations under Scction 6.03, enter into any
Contract that, from and afier the Closing, purports to bind Parent and its Subsidiarics
(other than the Company and the Company Subsidiarics);

(xii)  make or change any material Tax clection, change any
material method of Tax accounting, settle or compromise any material Tax liability or
refund or amend any material Tax Return, in each case, except as may be required by
GAAP;

(xitt) waive, rclease, assign, scttle or compronusc any matcrial
Claim against the Company or any Company Subsidiary, cxcept for (1) waivers, rcleascs,
assignments, scttlements or compromiscs in the ordinary coursc of business or (2)
waivers, relcases, assignments, settlements or compromiscs that (A) with respect to the
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payment of monetary damages, the amount of monctary damages to be paid by the
Company or the Company Subsidiaries docs not cxceed (1) the amount with respect
thereto reflected on the Company Financial Statements (including the notes thereto) or
(I1) $30,000,000, in the aggregate, in excess of the proceeds reccived or to be received
from any insurance policies in conncction with such payment or (B) with respect to any
nonmonctary terms and conditions thercof, would not have or would not reasonably be
expected to have, individually or in the aggregate, a material effect on the continuing
operations of the Company and the Company Subsidiarics (taken as a whole); or

(xiv) enter into any Contract to do any of the foregoing.

(b}  Emergencics. Notwithstanding anything to the contrary herein, the
Company may, and may causc any Company Subsidiary to, take reasonablc aciions in
compliance with applicable Law (i) with respect to any operational emergencics (including any
restoration measures in response to any hurricane, tornado, tsunami, flood, earthquake or other
natural disaster or weather-related event, circumstance or development), equipment failures,
outages or an immediate and material threat to the health or safety of natural Persons or (ii) as
the Company decms prudent based on Good Utility Practice.

{c) No Control of the Company’s Business. Parent acknowledges and
agrees that (i) nothing contained herein is intended to give Parent, directly or indircctly, the right
to control or direct the operations of the Company or any Company Subsidiary prior to the
Effective Time and (ii) prior to the Effective Time, the Company shall cxercise, consistent with
the terms and conditions of this Agreement, complcte control and supervision over its and the
Company Subsidiarics’ respective operations.

(d) Advice of Changes. Each of Parent and the Company shall
promptly advisc the other orally and in writing of any change or cvent that would prevent any of
the conditions precedent described in Article VII from being satisfied.

() TECO Coal. In the cvent that the Company has not, by thirty (30)
days after the date of this Agreement, sold or otherwisc disposed of (whether by liquidation,
dissolution, merger, consolidation, cquity sale, asset sale, reorganization, recapitalization or
otherwise) all of the capital stock or cquity interests in, or assets of, TECO Coal LLC (“TECO
Coal”) and al! of the Subsidiaries of Lightning Coal, the Company shall consult with Parent prior
to cntering into any material transaction involving TECO Coal with respect thereto, including
providing Parent with an opportunity to revicw any transaction agreement providing for a
disposition of (whether by liquidation, dissolution, merger, consolidation, cquity salc, assct sale,
reorganization, recapitalization or otherwise) TECO Coal, and shall consider in good faith any of
Parcnt’s comments and suggestions with respect thereto, In the event that the Company has not
disposed of, or entered into a binding commitment to disposc of (whether by liquidation,
dissolution, merger, consolidation, equity sale, assct sale, reorganization, recapitalization or
otherwisc), TECO Coal by thirty (30) days prior to the anticipated Closing Date, if requested by
Parent, the Company shall, and shall cause TECO Coal to, rcasonably cooperate with Parent to
structure and pursuc a disposition of (whether by liquidation, dissolution, merger, consolidation,
cquity sale, assct sale, reorganization, recapitalization or otherwise) TECO Coal to be effected
afier the Closing; provided that the Company shall not be required, prior to Closing, to cnter into
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any binding commitment 1o disposc of (whether by liquidation, dissolution, merger,
consolidation, cquity sale, assct sale, reorganization, recapitalization or otherwise) TECO Coal.

SECTION 5.02  Procecdings. Between the date of this Agrecment and the
Closing, thc Company and the Company Subsidiarics may (a} continuc to pursue the ratc cascs
and other procecdings set forth in Scction 5.02 of the Company Disclosurce Letter, (b) with the
prior written consent of Parent (such consent not to be unrcasonably withheld, delayed or
conditioned), initiate new rate cascs, or any other procecding that would rcasonably be expected
to affect the authorized capital structure or authorized return on equity of any Company
Subsidiary or materially affect the return on equity ol any Company Subsidiary in an adverse
manner, with Governmental Entitics and (¢) iminate any other procecding with Governmental
Entitics in the ordinary course of business (the foregoing clauscs (a), (b) and (c), collectively, the
“Procecedings™) and {d) notwithstanding anything to the contrary herein, initiatc any other
proccedings with Governmental Entities or take any other action contemplated by or described in
any filings or other submissions filed or submitted in connection with the Proceedings prior to
the date of this Agreement. Notwithstanding the foregoing, without the prior written consent of
Parent (such consent not to be unreasonably withheld, delayed or conditioned), the Company and
the Company Subsidiaries will not enter into any settlement or stipulation in respect of any
Proceeding initiated prior to the date of this Agreement if such scttlement or stipulation would
affect the authorized capital structure or authorized rcturn on equity of any Company
Subsidiaries or matcrially affect the return on equity of any Company Subsidiary in an adverse
manner.

SECTION 5.03  No Solicitation by the Company: Company Board
Recommendation.

(a) The Company shall not, and shali not authorize any of its Affiliates
or any of'its and their respective officers, directors, principals, partners, managers, members,
attorneys, accountants, agents, cmployees, consultants, financial advisors or other authorized
representatives (collectively, “Representatives™) to, (i) directly or indirectly solicit, initiate or
knowingly encourage, induce or facilitate any Company Takeover Proposal or any inquiry or
proposal that would rcasonably be expected to lead to a Company Takeover Proposal, in cach
casc, cxcept for this Agreement and the transactions contemplated hereby, or (it) dircctly or
indircctly participate in any discussions or ncgotiations with any Person (cxcept for the
Company’s Affiliates and its and their respective Representatives or Parent and Parent’s
Aftfiliates and its and their respective Representatives) regarding, or furmish to any such Person,
any nonpublic information with respect to, or cooperate in any way with any such Person with
respect to, any Company Takeover Proposal or any inquiry or proposal that would rcasonably be
cxpected to lead to a Company Takcover Proposal. The Company shall, and shall causc its
Affiliates and its and their respective Representatives to, immediately cease and cause to be
terminated all existing discussions or negotiations with any Person (except for the Company’s
Affiliatcs and its and their respective Representatives or Parent and Parent’s Affiliates and its
and their respective Representatives) conducted herctofore with respect to any Company
Takcover Proposal, request the prompt return or desiruction of all confidential information
previously furnished and immediately terminate all physical and electronic data room access
previously granted to any such Person or its Representatives. Notwithstanding anything to the
contrary hercin, at any time prior to obtaining the Company Sharcholder Approval, in responsc
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to the receipt of a bona fide written Company Takeover Proposal made after the date of this
Agrecment that does not result from a breach (other than an immaterial breach) of this Scction
5.03(a) by the Company and that the Company Board dctermines in good faith (afier
consultation with outside legal counsel and a financial advisor) constitutes or could rcasonably
be expected to lead to a Superior Company Proposal, the Company and its Representatives may
(1) furnish information with respect to the Company and the Company Subsidiaries to the Person
making such Company Takcover Proposal (and its Representatives) (provided that all such
information has previously been provided to Parent or is provided to Parent prior to or
substantially concurrently with the provision of such information to such Person) pursuant to a
customary confidentiality agreement and (2) participate in discussions regarding the terms of
such Company Takcover Proposal, including tcrms of a Company Acquisition Agreement with
respect thereto, and the negotiation of such terms with the Person making such Company
Takcover Proposal (and such Person’s Representatives). Without limiting the foregoing, it is
agreed that any violation of the restrictions sct forth in this Scction 5.03(a) by any Represcntative
of the Company or any of its Affiliates, in cach case, at the Company’s dircction, shall constitute
a breach of this Scction 5.03(a) by the Company. Notwithstanding anything to the contrary
herein, the Company may grant a waiver, amendment or release under any confidentiality or
standsti!l agrecement to the extent necessary to allow a confidential Company Takeover Proposal
to be made to the Company or the Company Board so long as the Company promptly notifics
Parent thercof afier granting any such waiver, amendment or release.

(b) Except as sct forth in Section 5.03(a), Section 5.03({c) and Section
5.03(e), and except for the public disclosurc of a Recommendation Change Notice, neither the
Company Board nor any committec thereof shall (i) withdraw, change, qualify, withhold or
modify in any manner adversc to Parent, or propose publicly to withdraw, change, qualify,
withhold or modify in any manner adverse 1o Parent, the Company Board Recommendation,
(ii) adopt, approve or recommend, or propose publicly to adopt, approve or recommend, any
Company Takcover Proposal, (iii) fail to include in the Proxy Statement the Company Board
Recommendation or (iv) take any formal action or make any recommendation or public
statement in connection with a tender offer or exchange offer (except for a recommendation
against such offer or a customary “stop, look and listen” communication of the type
contemplated by Rule 14d-9(f) under the Exchange Act) (any action in the foregoing clauses
()-(iv) being referred to as a “Company Adverse Recommendation Change™). Except as set
forth in Section 5.03(a), Scction 5.03(c) and Scction 5.03(e), neither the Company Boeard nor any
committce thercof shall authorize, permit, approve or recommend, or propose publicly to
authorize, permit, approve or recommend, or allow the Company or any of its Affiliates to
exccute or enter into, any letter of intent, memorandum of understanding, agrecment in principle,
agreement or commitment constituting, or that would reasonably be expected to lead to, any
Company Takeover Proposal, or requiring, or that would rcasonably be cxpected to cause, the
Company to abandon or terminate this Agreement (a “Company Acquisition Agreement™).

(©) Notwithstanding anything to the contrary herein, at any time prior
to obtaining the Company Sharcholder Approval, the Company Board may make a Company
Adverse Recommendation Change if (i) a Company Intervening Event has occurred or (ii) the
Company has reccived a Superior Company Proposal that does not result from a breach (other
than an immaterial breach) of Section 5.03(a) by the Company and, in cach case, if the Company
Board determines in good faith (after consultation with outside legal counsel and a financial
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advisor) that the failurc to effect a Company Adverse Recommendation Change as a result of the
occurrence of such Company Intervening Event or in response to the receipt of such Superior
Company Proposal, as the casc may be, would rcasonably likely be inconsistent with the
Company Board’s fiduciary dutics under applicable Law; provided, however, that the Company
Board may not make such Company Adverse Recommendation Change unless (1) the Company
Board has provided prior written notice to Parent {a “Reccommecndation Change Notice™) that it 1s
prepared to cffect a Company Adverse Recommendation Change in response to the occurrence
of a Company Intervening Event or the receipt of a Superior Company Proposal, which notice
shall, in the case of a Company Adverse Recommendation Change in response to the receipt of a
Superior Company Proposal, at the Company’s option, cither attach the most current draft of any
Company Acquisition Agrcement with respect to such Superior Company Proposal or include a
summary of the material terms and conditions of such Superior Company Proposal, (2) if
requested by Parent, during the three (3) Business Day period after delivery of the
Recommendation Change Notice, the Company and its Representatives negotiate in good faith
with Parcent and its Representatives regarding any revisions to this Agreement committed to in
writing by Parent and (3) at the end of such three (3) Business Day period and taking into
account any changes to the terms of this Agrecement commiticd to in writing by Parent (it being
understood and agreed that if Parent has committed in writing to any changes to the terms of this
Agrcement and there has been any subscquent amendment to any material term of such Superior
Company Proposal, the Company Board shall provide a new Recommendation Change Notice
and an additional threc (3) Business Day period from the date of such notice shall apply), the
Company Board determines in good faith (after consultation with outside legal counsel and a
financial advisor) that the failurc to make such a Company Adverse Recommendation Change
would rcasonably likely be inconsistent with its fiduciary duties under applicable Law.

(d}  The Company shall promptly (and in any cvent no later than the
later of (i) twenty-four (24) hours or (ii) 5 p.m. New York City time on the next Business Day)
advise Parent orally and in writing of any Company Takecover Proposal, the material terms and
conditions ol any such Company Takeover Proposal and the identity of the Person making any
such Company Takeover Proposal. The Company shall keep Parent reasonably informed in all
material respects on a reasonably current basis of the material terms and status (including any
change to the terms thereof) of any Company Takcover Proposal.

(c) Naothing contained in this Section 5.03 shall prohibit the Company
from (1) complying with Rule 14d-9 and Rule 14e-2 promulgated under the Exchange Act or (i1)
making any disclosure to the sharcholders of the Company if, in the good-faith judgment of the
Company Board (after consultation with outside legal counscl) failure to so disclosc would
reasonably likely be inconsistent with its obligations under applicable Law.

(H For purposes of this Agreement:

(1) “Company Takeover Proposal” means any proposal or
offer (whether or not in writing), with respect to any (1) merger, consolidation, sharc
cxchange, other business combination, recapitalization, liquidation, dissolution or similar
transaction involving the Company, (2) sale, lease, contribution or other disposition,
directly or indircctly (including by way of merger, consolidation, sharc cxchange, other
business combination, partnership, joint venture, sale of capital stock of or other equity
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interests in a Company Subsidiary or otherwise) of any busincss or assets of the
Company or the Company Subsidiarics representing 30% or more of the consolidated
revenues, net income or assets of the Company and the Company Subsidiaries, taken as a
whole, (3) issuance, sale or other disposition, directly or indircctly, to any Person (or the
sharcholders of any Person) or group of sccuritics (or options, rights or warrants to
purchase, or securitics convertible into or exchangeable for, such sccuritics) representing
30% or more of the voting power of the Company, (4) transaction (including any tender
offer or exchange offer) in which any Person (or the sharcholders of any Person) would
acquire (in the casc of a tender offer or exchange offer, if consummated), directly or
indirectly, beneficial ownership, or the right to acquire bencficial ownership, or formation
of any group which bencficially owns or has the right to acquirc beneficial ownership of,
30% or morc of any class of capital stock of the Company or (5) any combination of the
forcgoing.

(i} “Superior Company Proposal” mcans a bonu fide written
Company Takcover Proposal (provided that for purposcs of this definition, the applicable
percentage in the definition of Company Takeover Proposal shall be “50.1%" rather than
“30% or morc™), which the Company Board determincs in good faith, after consultation
with outside legal counsel and a financial advisor, and taking into account the legal,
financial, rcgulatory and other aspects of such Company Takcover Proposal and such
other factors that arc deemed relevant by the Company Board, is more favorable to the
holders of Company Common Stock than the transactions contemplated by this
Agreement (after taking into account any proposed revisions to the terms of this
Agreement that are commiticd to in writing by Parent (including pursuant to Scction

5.03(c)).

(iiiy  “Company Intervening Event” mcans any fact,
circumstance, cffect, change, event or development that (1) is unknown to or by the
Company Board as of the date hereof (or if known, the magnitudc or material
consequences of which were not known or understood by the Company Board as of the
date of this Agreement) and (2) becomes known to or by the Company Board prior to
obtaining the Company Sharcholder Approval.

SECTION 5.04 Financing.

(a) Parent shall, and shall cause its Affiliates to, take, or cause to be
taken, all actions, and to do, or causc to be done, all things neccssary to consummate the
Financing, or any Substitute Financing, as promptly as possible following the date of this
Agrecment (and, in any cvent, no later than the Closing Date), including (i) (1) maintaining in
cftcet the Debt Letters and complying with all of their respective obligations thereunder and (2)
ncgotiating, entering into and delivering definitive agreements with respect to the Financing
reflecting the terms contained in the Debt Letters (or with other terms agreed by Parent and the
Firancing Partics, subjcet to the restrictions on amendments of the Debt Letters sct forth below),
so that such agreements arc in effect no later than the Closing, and (ii) satisfying on a timely
basis all the conditions to the Financing and the definitive agrecments related thereto that arc
applicable to Parcnt and its Affiliates.
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(b In the event that all conditions sct forth in Sections 7.01 and 7.03
have been satisfied or waived or, upon funding shall be satisfied or waived, Parent and its
Affiliates shall cause the Persons providing the Financing (the “Financing Parties™) to fund on
the Closing Date the Financing, to the extent the procecds thereof are required to consummate
the Merger and the other transactions contemplated hercby, and shall enforce its rights under the
Debt Letters (including in the event of any breach or purported breach thercof and including by
taking enforcement action to cause such lenders and the other Financing Parties to fund such
Financing). Parent shall not, and shall cause its Affiliates not to, take or refrain from taking,
directly or indirectly, any action that would rcasonably be expected to result in a failure of any of
the conditions contained in the Debt Letters or in any defimitive agreement related to the
Financing. Parent shall not, and shall cause its Affiliates not to, object to the utilization of any
“market flex” provisions by any Financing Party.

{c) Parent shall keep the Company reasonably imformed on a current
and timely basis of the status of Parent’s cfforts to obtain the Financing and to satisfy the
conditions thercof, including advising and updating the Company, in a recasonable level of detalil,
with respect to status, proposed closing date and material terms of the definitive decumentation
related to the Financing, providing copics of then current drafts of the credit agreement and other
primary definitive documents and giving the Company prompt notice of any material change
(adverse or otherwisc) with respect to the Financing. Without limiting the foregoing, Parent
shall notity the Company promptly (and in any cvent within one (1) Business Day) if at any time
prior to the Closing Date:

(i) any Debt Letter expires or is terminated for any reason (or
if any Person attempts or purports to terminate or repudiate any Debt Letter, whether or
not such attempted or purported termination or repudiation is valid);

(1) Parent obtains knowledge of any breach or default or any
threatened breach or default (or any event or circumstance that, with or without duc
notice, lapse of time or both, would reasonably be expected to give risc to any breach or
default) by any party to any Debt Letter or any definitive document related to the
Financing of any provisions of the Debt Letters or any definitive document related to the
Financing;

(iii)  Parcnt receives any communication (written or oral) from
any Person with respect to any (1) actual, potential or threatened breach, default,
termination or repudiation by any party to the Debt Letters or any definitive document
related to the Financing of any provisions of the Debt Letters or any definitive document
related to the Financing or (2) dispute or disagrecment between or among any parties to
the Debt Letters;

(iv)  any Financing Party rcfuscs to provide or expresscs (orally
or in writing) an intent to refuse to provide all or any portion of the Financing
contemplated by the Debt Letters on the terms sct forth therein (or expresses (orally or in
writing) that such Person does not intend to cnter into all or any portion of definitive
documentation related to the Financing or to consummate the transactions contemplated
thereby); or
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(v) therc occurs any cvent or development that could
rcasonably be expected to adversely impact the ability of Parcnt to obtain all, or any
portion of, the Financing contemplated by the Debt Letters on the terms and conditions,
in the manner or from the sources contemplated by any of the Debt Letters or the
definitive documents related to the Financing or if at any time for any other reason Parent
no longer belicves in good faith that it will be able to obtain all or any portion of the
Financing on the terms and conditions, in the manner or from the sources contemplated
by any of the Debt Letters or the definitive documents related to the Financing.

(d) As soon as rcasonably practicable (but in any event within two (2)
Business Days after the date the Company delivers to Parent a writlen request thercfor), Parent
shall provide any information reasonably requested by the Company rclating to any circumstance
referred to in Section 5.04(c)(i)-(v) of the immcdiately preceding sentence.

(e) Parcnt may amcnd, modify, terminate, assign or agrec to any
waiver under the Debt Letters (including to add lenders, arrangers, agents, bookrunners,
managers and other financing sources) without the prior written approval of the Company;
provided that Parent shall not, without Company’s prior written consent, permit any such
amendment, modification, assignment, termination or waiver to be made to, or consent to any
waiver of, any provision of or remedy under the Debt Letters which would (1) reduce the
aggregate amount of the Financing (including by increcasing the amount of fees to be paid or
original issuc discount), (2) imposc new or additional conditions to the Financing or otherwise
expand, amend, modify or waive any of the conditions to the Financing or (3) otherwisc expand,
amend, modify or waive any provision of the Debt Leticrs in a manner that in any such casc
would reasonably be expected to (A) delay or make less likely the funding of the Financing (or
satisfaction of the conditions to the Financing) on the Closing Date, (B) adverscly impact the
ability of Parcnt to enforce its rights against the Financing Parties or any other partics to the Debt
Lctters or the definitive agreements with respect thercto or (C) adversely affect the ability of
Parent to timely consummate the Merger and the other transactions contemplated hereby. In the
cvent that new debt or equity commitment letters or fee letters are entered into in accordance
with any amendment, replacement, supplement or other modification ol the Debt Letters
permitted pursuant to this Section 5.04(e), such new commitment letters or fce Ictters shall be
deemed to be a part of the “Financing™ and deenied to be the *“Debt Letters” for all purposes of
this Agreement. Parent shall promptly deliver to the Company copies of any termination,
amendment, modification, waiver or replacement of the Debt Letters.

(N If funds in the amounts sct forth in the Debt Letters, or any portion
therecof, become unavailable, Parent shall, and shall cause its Affiliates, as promptly as
practicable following the occurrence of such event to (i) notify the Company in writing thereof,
(ii) obtain substitute financing sufficient to enable Parent to consummate the Merger and the
other transactions contcmplated hereby in accordance with its terms (the “Substitute Financing™)
and (iii) obtain a ncw financing commitment lctter that provides for such Substitute Financing
and, promptly after cxccution thercof, deliver to the Company true, complete and correct copies
of the new commitment letter and the related fee letters (in redacted form rcasonably satisfactory
to the Persons providing such Substitute Financing removing only the fce amounts, pricing caps,
the rates and amounts included in the “market flex™) and related definitive financing documents
with respect to such Substitute Financing; provided, however, that any such Substitute Financing
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shall not, without the prior written conscnt of the Company, (1) reduce the aggregate amount of
the Financing (including by increasing the amount of fecs to be paid or original issuc discount),
(2) impose new or additional conditions to the Financing or otherwisc expand, amend, modify or
waive any of the conditions to the Financing or (3) otherwise expand, amend, modify or waive
any provision of the Dcbt Letters in a manner that in any such case would reasonably be
expected to (A) delay or make less likely the funding of the Financing (or satisfaction of the
conditions to the Financing) on the Closing Dalc, (B) adversely impact the ability of Parent to
enforce its rights against the Financing Partics or any other partics to the Debt Letters or the
definitive agreements with respect thereto or (C) adversely affect the ability of Parent to timely
consummate the Merger and the other transactions contemplated hercby. Upon obtaining any
commitment for any such Substitute Financing, such financing shall be deemed to be a part of
the “Financing™ and any commitment Ietter for such Substitute Financing shall be decemed the
“Debt Letters” for all purposcs of this Agreement.

(2) Parent shall pay, or cause to be paid, as the same shall become due
and payable, all fecs and other amounts that become due and payable under the Debt Letters.

(h) Notwithstanding anything contained in this Agrecment to the
contrary, Parcnt and Merger Sub expressly acknowledge and agrec that neither Parent’s nor
Merger Sub’s obligations hercundcr are conditioned in any manner upon Parent or Merger Sub
obtaining the Financing, any Substitute Financing or any other {inancing.

SECTION 5.05  Financing Cooperation.

(a) From the date hereof until the Closing (or the carlier termination of
this Agreement pursuant to Scction 8.01), subject to the limitations sct forth in this Section 5.05,
and unlcss otherwisc agreed by Parent, the Company will usc its reasonable best cfforts to
cooperate with Parcnt as rcasonably requested by Parent in connection with Parent’s arrangement
of the Financing {(which, solely for purposcs of this Scction 5.05, shall include any alternative
equity or debt capital markets financings contemplated by the Debt Letters). Such cooperation
will include using rcasonable best cfforts to:

(i} make appropriate officers rcasonably available, with
appropriate advance notice, for participation in bank meetings, duc diligence scssions,
meetings with ratings agencics and road shows, reasonable assistance in the preparation
of confidential information memoranda, private placement memoranda, prospectuses and
similar documents as may be rcasonably requested by Parent or any Financing Party, in
cach case, with respect to information relating to the Company and its Subsidiaries in
connection with customary marketing cfforts of Parent for all or any portion of the
Financing;

(11) furnish Parcnt and the Financing Parties with copics of
such financial data with respect to the Company and its Subsidiarics which is prepared by
the Company in the ordinary coursc of business as is reasonably requested by Parent or
any Financing Party and is customarily required for the arrangement and syndication of
financings similar to the Financing commitied pursuant to the Debt Letters; and
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()  request that the Company’s independent accountants
participate in drafting sessions and accounting duc diligence sessions and cooperatc with
the Financing (including as sct forth in the Debt Letters as in cffect on the date of this
Agreement) or in connection with a customary offering of sceuritics, including the type
described in the Commitment Letters, consistent with their customary practice, including
requesting that they provide customary consents and comfort letters (including “negative
assurance” comfort) to the extent required in conncction with the marketing and
syndication of Financing (including as set forth in the Debt Letters as in effect on the date
of this Agreement) or as are customarily required in an underwritten offering of sccurities
of the type described in the Debt Letters;

provided, further, that nothing in this Agreement shall require the Company to cause the delivery
of (1) legal opinions or reliance letters or any certificate as to solvency or any other certificate
nceessary for the Financing, other than as allowed by Scetion 5.05(a)(iii), (2} any audited
financial information or any financial information prepared in accordance with Regulation S-K
or Regulation S-X under the Sccuritics Act of 1933, as amended, or any financial information in
a form not customarily preparcd by the Company with respect to such period or (3) any financial
information with respect to a month or fiscal period that has not yet ended or has ended less than
forty-five 45 days prior 1o the date of such request.

(b) Notwithstanding anything to the contrary contained in this
Agreement (including this Scction 5.05): (i) nothing in this Agreement (including this Scction
5.05) shall require any such cooperation to the extent that it would (1) require the Company to
pay any commitment or other fees, reimbursc any expenscs or otherwise incur any liabilities or
give any indemnitics prior to the Closing, (2) unrcasonably interfere with the ongoing business
or operations of the Company or the Company Subsidiarics, (3) require the Company or any of
the Company Subsidiarics to enter into or approve any agreement or other documentation
cffective prior to the Closing or agree to any change or modification of any existing agrcement or
other documentation that would be effective prior to the Closing or (4) require the Company, any
of the Company Subsidiarics or any of their respective boards of dircctors (or equivalent bodies)
to approvc or authorize the Financing, and (ii) no action, liability or obligation (including any
obligation 1o pay any commitment or other fces or reimburse any expenscs) of the Company, its
Subsidiaries, or any of their respective Representatives under any certificate, agreement,
arrangement, document or instrument relating to the Financing shall be cffective until the
Closing.

(c) Parcnt shall (i) promptly upon request by the Company, rcimburse
the Company lor all of ils fees and expenses (including fees and expenses of counsel and
accountants) incurrced by the Company, any of the Company Subsidiaries, any of its or their
Representatives in connection with any cooperation contemplated by this Section 5.05 and (ii)
indemnify and hold harmless the Company, the Company Subsidiarics and its and their
Representatives against any claim, loss, damage, injury, liability, judgment, award, penalty, fine,
Tax, cost (including cost of investigation), expense (including fees and expenscs of counsel and
accountants) or settlement payment incurred as a result of, or in connection with, such
cooperation or the Financing and any information used in connection therewith.
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ARTICLE VI

ADDITIONAL AGREEMENTS

SECTION 6.01  Preparation of the Proxy Statement; Company Sharcholders

Mccting.

(a)  As promptly as rcasonably practicable following the date of this
Agreement, unless the Company Board has made a Company Adverse Recommendation
Change, the Company shall prepare and cause to be filed with the SEC a proxy statement to be
mailed to the sharcholders of the Company relating to the Company Sharcholders Meeting
(together with any amendments or supplements thereto, the “Proxy Statement™) in preliminary
form. Each of Parent and Merger Sub shall furnish all information concerning itself and its
Affiliates to the Company, and provide such other assistance, as may be rcasonably requested by
the Company or the Company’s outside legal counsel in conncction with the preparation, filing
and distribution of the Proxy Statement.

(b) The Company agreces that (1) none of the information supplied or to
be supplicd by thc Company for inclusion or incorporation by reference in the Proxy Statement
will, at the date it is first mailcd to the Company’s sharcholders or at the time of the Company
Sharcholders Mecting, contain any untruc statement of a material fact or omit to statc any
material fact required to be stated thercin or necessary in order to make the statements therein, in
light of the circumstances under which they are made, not misleading and (ii) cxcept with respect
to any information supplicd to the Company by Parent or Merger Sub for inclusion or
incorporation by reference in the Proxy Statement, the Proxy Statement will comply as to form
in all matcrial respects with the requircments of the Exchange Act and the rules and regulations
of the SEC promulgated thercunder. Parent and Merger Sub agree that nonc of the information
supplied or to be supplicd by Parent or Merger Sub for inclusion or incorporation by reference in
the Proxy Statement will, at the date it is first mailed to the Company’s sharcholders or at the
time of the Company Sharcholders Mccting, contain any untruc statement of a material fact or
omit 1o stale any material fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they arc made, not misicading.

(c) The Company shall promptly notity Parcnt after the receipt of any
comments from the SEC with respect to, or any request from the SEC for amendments or
supplements 10, the Proxy Statement and shall provide Parent with copies of all correspondence
between it and its AfTiliates and Represcntatives, on the one hand, and the SEC, on the other
hand. Unless the Company Board has made a Company Adverse Recommendation Change:

(1) cach of the Company and Parent shall use its rcasonable
best efforts (1) to respond as promptly as rcasonably practicable to any comment from the
SEC with respect to, or any request from the SEC for amendments or supplements to, the
Proxy Statcment and (2) to have the SEC advise the Company as promptly as reasonably
practicable that the SEC has no further comments on the Proxy Statement;

(ii)  the Company shall file the Proxy Statement in definitive
form with thc SEC and cause such definitive Proxy Statement to be mailed to the
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sharcholders of the Company as promptly as reasonably practicable afier the SEC advises
the Company that the SEC has no further comments on the Proxy Statement; and

(im)  the Company shall include the Company Board
Recommendation in the preliminary and definitive Proxy Statements.

Notwithstanding anything to the contrary herein, prior to filing the Proxy Statement in
preliminary form with the SEC, responding to any comment from the SEC with respect to, or any
request from the SEC for amendments or supplements to, the Proxy Statement or mailing the
Proxy Statement in definitive form to the sharcholders of the Company, the Company shall
provide Parent with an opportunity to review and comment on such document or response and
consider in good faith any of Parent’s comments thereon, Unless the Company Board has made
a Company Adverse Recommendation Change, (1) cach Party shall use its reasonable best
cflorts to have the SEC advise the Company, as promptly as reasonably practicable after the
filing of the preliminary Proxy Statement, that the SEC has no further comments on the Proxy
Statement, and (2) cach of the Company and Parcnt shall also take any other action (cxcept for
qualifying to do business in any jurisdiction in which it is not now so qualified) required to be
taken under the Securitics Act, the Exchange Act, any applicable foreign or state securities or
“blue sky” Laws and the rules and regulations thereunder in connection with the Merger.

(d) If, prior to the Effective Time, any event occurs with respect to
Parcnt or any Parent Subsidiary, or any change occurs with respeet to other information supplied
by Parent for inclusion in the Proxy Statement, that is required to be described in an amendment
of, or a supplement to, the Proxy Statement, Parent shall promptly notify the Company of such
cvent, and Parent and the Company shall cooperate in the prompt filing with the SEC of any
necessary amendment or supplement to the Proxy Statement so that either such document would
not include any misstatement of a material fact or omit to state any material fact required to be
stated therein or neccssary in order to make the statements made therein, in light of the
circumstances under which they arc made, not misleading, and, as required by Law, in
disscminating the information contained in such amendment or supplement to the Company’s
sharcholders. Nothing in this Scction 6.01(d) shall limit the obligations of any Party under

Section 6.01(a).

() If prior to the Efifective Time, any cvent occurs with respect to the
Company or any Company Subsidiary, or any change occurs with respecet to other information
supplicd by the Company for inclusion in the Proxy Statement, that is requircd to be described in
an amendment of] or a supplement to, the Proxy Statement, the Company shall promptly notify
Parcnt of such event, and the Company and Parent shall cooperate in the prompt filing with the
SEC of any nccessary amendment or supplement to the Proxy Statement so that either such
document would not include any misstatement of a material fact or omit to statc any material fact
required to be stated therein or necessary in order to make the statements made therein, in light
of the circumstances under which they are made, not mislcading and, as required by Law, in
disscminating the information contained in such amendment or supplement to the Company’s
sharcholders. Nothing in this Scction 6.01(c) shall limit the obligations of any Party under

Scction 6.01(a).

(N Unless the Company Board has made a Company Adverse
Recommendation Change, (i) the Company shall, as soon as practicable after the mailing of the
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definitive Proxy Statement to the shareholders of the Company, duly call, give notice of,
convenc and hold the Company Sharcholders Mecting and (ii) the Company shall use its
rcasonable cfforts to solicit the Company Sharcholder Approval.

(g) Parent shall be responsible for 100% of the fecs, costs and
expenses (cxcept for the fees, costs and expenses of the Company’s advisors), including any
filings fces, associated with the preparation, filing and mailing of the Proxy Statcment.

SECTION 6.02  Access to Information; Confidentiality.

(a) Subjeet to applicable Law and the Confidentiality Agreement, the
Company shall, and shall causc cach of the Company Subsidiaries to, afford to Parcnt and its
Representatives reasonable access (at Parent’s sole cost and expensc), during normal busincss
hours and upon rcasonable advance notice, during the period from the date of this Agreement
uniil the carlier of the Effcctive Time or termination of this Agreement pursuant te Section 8.01,
to the Company’s maltcrial propertics, books, contracts, commitments, personnel and records,
and during such period, the Company shall, and shall cause the Company Subsidiaries to, make
availablc promptly to Parcnt (i) to the extent not publicly available, a copy of cach matcrial
Filing made by it during such period pursuant to the requircments of securitics Laws or filed with
or sent to the SEC, the FERC, the FPSC, the NMPRC or any other Governmental Entity and
(ii) all other material information concerning its business, properties and personnel as such
Parcnt may reasonably request; provided, however, that the Company may withhold from Parent
or its Representatives any document or information that the Company belicves is subject to the
terms of a confidentiality agreement with a third party {provided that the Company shall usc its
commercially reasonable cfforts to obtain the required consent of such third party to disclose
such document or information) or subject to any attorncy—client privilege (provided that the
Company shall usc its commercially reasonable best efforts to allow the disclosure of such
document or information (or as much of it as possible) in a manner that docs not result in a loss
of attorncy~client privilege) or is commercially sensitive (as determined in the Company’s
rcasonable discretion); provided, further, that Parent and its Representatives shall not have the
right to collcct any air, soil, surface watcr or ground water samples or perform any invasive or
destructive air sampling on, under, at or from any of the propertics owned, lcascd or opcrated by
the Company or any Company Subsidiary. Except for incidents caused by the Company’s or its
Aftiliate’s inientional misconduct, Parent shall indemnify the Company and its Affiliates and
Representatives from, and hold the Company and its Affiliates and Representatives harmiess
against, any and all Claims, losscs, liabilities, damages, judgments, inquiries, fines and
reasonable fces, costs, expenses, including attorneys’ fees and disbursements, and the cost of
enforcing this indemnity arising out of or resulting from any access provided pursuant to this

Section 6.02(a).

(b) All documents and information exchanged pursuant to this Scction
6.02 shall be subject to the letter agreement, dated as of July 14, 2015, between the Company
and Parcnt (the “Confidentiality Agreement™). Ifthis Agreement is terminated pursuant to
Section 8.01, the Confidentiality Agreement shall automatically be decmed to be amended and
restated such that (i) Scction 6 (Standstill) of the Confidentiality Agreement shall remain in
cffcet for eighteen (18) months after the date of such termination, as if the Parties had never
entered into this Agreement, and (ii) the other provisions of the Confidentiality Agreement shall
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remain in cffect for two (2) years afler such termination, as if the Partics had never entered into
this Agreement.

SECTION 6.03  Further Actions: Regulatory Approvals; Required Actions.

(a) Subject to the terms and conditions of this Agreement, cach of the
Partics shall take, or causc to be taken, all actions, and do, or cause to be donc, and assist and
cooperate with the other Parties in doing, all things necessary to cause the conditions to the
Closing sct forth in Article VII to be satisficd as promptly as reasonably practicable or to cffect
the Closing as promptly as rcasonably practicable, including (i) making all necessary Filings
with Governmental Entities or third parties, (ii) obtaining the Required Consents and all other
third-party Conscnts that are nccessary, proper or advisable to consummate the Merger, (iii)
obtaining the Required Statutory Approvals and ail other Consents of Governmental Entities that
arc nccessary, proper or advisable 1o consummate the Merger and (iv) exceuting and delivering
any additional instruments that arc nccessary, proper or advisable to consummaic the Merger.
Parent shall be responsible for 100% of the fees, costs and expenses (cxcept for the fecs, costs
and expenses of the Company’s advisors), including any filing fees, associated with any Filings
or Consents contemplated by this Section 6.03.

(b) In connection with and without limiting the gencrality of Scction
6.03(a), cach of Parent and the Company shall:

(1) make or cause to be made, n consultation and cooperation
with the other, as promptly as practicable after the date of this Agreement, (1) an
appropriatc filing of a Notification and Report Form pursuant to the HSR Act relating to
the Mcrger, (2) all other necessary Filings relating to the Merger with other
Governmental Entitics under any other Antitrust Law and (3) all draft and final filings
required in connection with the CFIUS Approval in accordance with 31 C.F.R. Part 800;

(i)  make or causc to be made, as promptly as practicablc afier
the date of this Agreement and in any event within thirty (30) days afier the date of this
Agrcement, all necessary Filings to the FERC relating to the Merger;

(ii)  make or cause to be made, as promptly as practicable aficr
the date of this Agreement and 1n any event within forty-five (45) days afier the date of
this Agreement, all necessary Filings with other Governmental Entitics relating to the
Merger, including any such Filings necessary to obtain any Required Statutory Approval;

(1v)  furnish to the other all assistancc, coopcration and
information rcasonably required for any such Filing and in order to achicve the cffects set
forth in this Section 6.03;

(v) unlcss prohibited by applicable Law or by a Governmental
Entity, give the other reasonable prior notice of any such Filing and, to the extent
reasonably practicable, of any communication with any Governmental Entity rclating to
the Mcrger (including with respect to any of the actions referred to in this Section
6.03(b)) and, to the cxtent rcasonably practicable, permit the other to review and discuss
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in advance, and consider in good faith the views of, and sccure the participation of, the
other in connection with any such Filing or communication;

(vi)  rcspond as promptly as practicable under the circumstances
to any inquirics received from any Governmental Entity or any other authority enforcing
applicable Antitrust Laws for additional information or documentation in connection with
antitrust, competition or similar matters (including a “sccond request” under the HSR
Act) and not extend any waiting period under the HSR Act or enter into any agreement
with any such Governmental Entity or other authoritics not to consummatc the Merger,
cxcept with the prior writien consent of the other Party;

(vii)  provide any information requested by CFIUS or any other
agency or branch of the U.S. government in connection with the CFIUS review or
investigation of the transactions contemplated by this Agreement; and

(viii) unless prohibited by applicable Law or a Governmental
Entity, 1o the extent commercially reasonably practicable, (1) not participate in or attend
any formal mecting with any Governmental Entity in respect of the Merger without the
other Party, (2} kcep the other Party appriscd with respect to any mecting or substantive
conversation with any Governmiental Entity in respect of the Merger, (3) cooperate in the
filing of any substantive memoranda, white papers, filings, correspondence or other
written communications cxplaining or defending this Agrecment or the Merger,
articulating any regulatory or compctitive argument or responding to requests or
objections made by any Governmental Entity and (4) furnish the other Party with copics
of all substantive correspondence, Filings and communications {and memoranda setting
forth the substance thercof) between it and its AfTiliates and their respective
Representatives on the one hand, and any Governmental Entity or members of any
Governmental Entity’s staff, on the other hand, with respect to this Agreement or the
Mecrger: provided that the Partics shall be permitted to redact any correspondence, Filing
or communication to the extent such correspondence, Filing or communication contains
commercially sensitive information.

(©) Parent shall not, and shall causce its Affiliates not to, take any
action, including acquiring any assct, property, business or Person (by way of merger,
consolidation, sharc exchange, investment, other business combination, asset, stock or equity
purchase, or otherwise), that could reasonably be expected to adverscly affect obtaining or
making any Consent or Filing contemplated by this Scction 6.03 or the timely receipt thereof. In
furtherance of and without limiting any of Parent’s covenants and agreements under this Section
6.03, Parcnt shall usc its reasonable best efforts to avoid or eliminate each and cvery imipediment
that may be asscrted by a Governmental Entity pursuant to any Antitrust Law with respect to the
Merger or in connection with granting any Required Statutory Approval so as to cnable the
Closing to occur as soon as reasonably possible, which such rcasonable best efforts shall include
the following:

(1) defending through litigation on the merits, including
appeals, any Claim asserted in any court or other procecding by any Person, including
any Governmental Entity, that secks to or could prevent or prohibit or impede, interfere
with or delay the consummation of the Closing;
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(i)  proposing, negotiating, committing to and cffecting, by
conscnt decrec, hold separate order or otherwise, the sale, divestiture, licensing or
disposition of any assets or busincsses of Parent or its Affiliates or the Company or the
Company Subsidiarics, including entering into customary ancillary agreements on
commercially reasonable terms relating to any such sale, divestiture, licensing or
disposition;

(iii)  agrecing to any limitation on the conduct of Parent or uts
Affiliates (including, afier the Closing, the Surviving Corporation and the Company
Subsidiaries); and

(iv)  agrecing to takc any other action as may be required by a
Governmental Entity in order to cffect cach of the following: (1) obtaining all Required
Statutory Approvals as soon as rcasonably possiblc and in any cvent before the End Date,
(2) avoiding the entry of, or having vacatcd, lifted, dissolved, reversed or overturned any
Judgment, whether temporary, preliminary or permanent, that is in cffect that prohibits,
prevents or restricts consummation of, or impedes, interferes with or delays, the Closing
and (3) cffecting the cxpiration or termination of any waiting period, which would
otherwisc have the effect of preventing, prohibiting or restricting consummation of the
Closing or impeding, interiering with or delaying the Closing.

(d)  Inaddition, Parcnt hereby () agrees that, from and afier the
Closing, it shall cause the Company and cach Company Subsidiary subject 1o the New Mexico
Order to comply with all of their respective obligations under the New Mexico Order and (ii)
agrecs to take any and all actions required or requested by the NMPRC to confirm such
agreement.

() Parent shall promptly notify the Company and the Company shall
notify Parent of any noticc or other communication from any Person alleging that such Person’s
Consent is or may be required in connection with the Merger.

SECTION 6.04  Transaction Litigation. The Company shall promptly notify
Parent of any sharcholder litigation arising from this Agreement or the Merger that is brought
against thc Company or members of the Company Board (“Transaction Litigation™). The
Company shall reasonably consult with Parent with respecet to the defensce or scttlement of any
Transaction Litigation and shall not settle any Transaction Litigation without Parent’s consent
(not to be unrcasonably withheld, conditioned or delayed).

SECTION 6.05  Scction 16 Matters. Prior to the Effective Time, the Company
shall take all such steps as may be required to cause any dispositions of Company Common
Stock (including derivative sccuritics with respect to Company Common Stock) directly
resulting from the Merger by cach individual who will be subject to the reporting requirements
of Section 16(a) of the Exchange Act with respect to the Company immediatcly prior to the
Effcctive Time to be exempt under Rule 16b-3 promulgated under the Exchange Act.

43

HRT5A7630v



SECTION 6.06 Governance Matters,

(a) Parent shali causc the Surviving Corporation to maintain its
hecadquarters in Tampa, Florida. Parent shall cause cach Utility Subsidiary and each New
Mexico Subsidiary to maintain its headquarters in the location of its headquarters as of
immediately prior o the Closing.

(b) From and after the Effective Time, Parcnt shall cause the
Surviving Corporation and the Company Subsidiarics to maintain historic levels of community
involvement and charitable contributions and support in the existing scrvice territories of the
Company and thc Company Subsidiarics, including as sct forth on Scction 6.06(b) of the
Company Disclosure Letter.

(c) As of the Effective Time, Parent shall causc two {2) members of
the Company Board to be appointed as members of the boards of dircctors of cach of Tampa
Electric Company and New Mexico Gas Company, Inc.

SECTION 6.07 Public Announcements. Except with respect 10 (a) a Company
Adverse Recommendation Change, a Recommendation Change Notice, a Company Takcover
Proposal, a Supcrior Company Proposal or any matter related to any of the forcgoing, (b) any
dispute between or among the Parties regarding this Agreement or the transactlions contemplated
hereby, (c¢) a press releasc or other public statement that is consistent in all material respects with
previous press releases, public disclosures or public statements made by a Party in accordance
with this Agreement, including in investor conference calls, SEC Filings, Q&As or other
publicly disclosed documents, in cach casc under this clause (d), to the extent such disclosure is
still accurate, Parent and the Company shall consult with each other before issuing, and give
each other the opportunity to review and comment upon, any press rclease or other written public
statement with respect to this Agreement or the Merger and shall not issuc any such press releasc
or make any such written public statement prior to such consultation, cxcept as such Party
rcasonably concludes may be required by applicable Law, court process or by obligations
pursuant to any listing agreement with any national securitics exchange or national securitics
quotation system. The Company and Parcnt agree that the initial press relcase to be issued with
respect to this Agreement or Merger shall be in a form agreed to by the Parties. Nothing in this
Scction 6.07 shall limit the ability of any Party to make internal announcements to its respective
employces thai are consistent in all material respects with the prior public disclosures regarding
the transactions contemplated by this Agreement.

SECTION 6.08  Eces, Costs and Expenses. Except as provided otherwise in
this Agreement, including Scction 6.01(g), Section 6.03(a) and Article VIII, all fees, costs and
expenscs incurred in connection with this Agreement and the transactions contemplated hercby
shall be paid by the Party incurring such fecs, costs or expenses, whether or not the Closing
occurs.

SECTION 6.09 Indemnification, Exculpation and Insurance.

(a) Parcnt agrecs that all rights to indemnification, advancement of
expenses and exculpation from liabilitics for acts or omissions occurring at or prior to the
Effective Time now existing in favor of the current or former directors, officers or employeces of
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the Company and the Company Subsidiaries as provided in their respective Organization
Documents and any indemnification or other similar Contracts of the Company or any Company
Subsidiary, in cach casc, as in cffect on the date of this Agreement, shall continuc in full force
and cffeet in accordance with their terms (it being agreed that aficr the Closing such rights shall
be mandatory rather than permissive, if applicable), and Parent shail cause the Surviving
Corporation and the Company Subsidiaries to perform their respective obligations thereunder.
Without limiting the forcgoing, from and afier the Effective Time, the Surviving Corporation
agrees that it will indemnify and hold harmless cach individual who is as of the date of this
Agrcement, or who becomes prior to the Effective Time, a dircctor, officer or employce of the
Company or any Company Subsidiary or who is as of the date of this Agreement, or who
thercaflier commences prior to the Effective Time, serving at the request of the Company or any
Company Subsidiary as a director, officer or employee of another Person {the “Company
Indemnified Parties™), against all claims, losses, liabilities, damages, judgments, inquiries, fincs
and reasonable fees, costs and expenses, including attorneys’ fees and disbursements, incurred in
conncction with any Claim, whether civil, criminal, administrative or investigative (including
with respect to matters existing or occurring at or prior 1o the Effective Time (including this
Agreement and the transactions and actions contemplated hercby)), arising out of or pertaining to
the fact that the Company Indemnificd Party is or was a director, officer or employce of the
Company or any Company Subsidiary or is or was serving at the request of the Company or any
Company Subsidiary as a dircctor, officer or employee of another Person, whether asscrted or
claimed prior to, at or after the Effective Time, to the fullest extent permitied under applicable
Law. In the cvent of any such Claim, (i) each Company Indemnificd Party will be entitled to
advanccment of expenscs incurred in the defense of any such Claim from Parcent within ten (10)
Business Days after reccipt by Parent from the Company Indemnified Party of a request therefor;
provided that any Person to whom cxpenses arc advanced provides an undertaking, if and only to
the extent required by applicable Law or the Surviving Corporation’s Organizational Documents,
to repay such advances if it is ultimately determined by final adjudication that such person is not
entitled to indemnification and (ii} the Surviving Corporation shall cooperate in good faith in the
defense of any such matter.

(b)  In the cvent that Parent or the Surviving Corporation or any of its
successors or assigns (i) consolidates with or merges into any other Person and is not the
contirtuing or surviving corporation or cntity of such consolidation or merger or (i) transfers or
conveys all or substantially all of its propertics and asscts to any Person, then, and in each such
casc, Parent or the Surviving Corporation, as the case may be, shall cause proper provision to be
made so that the successors and assigns of Parent or the Surviving Corporation, as the case may
bc, assumc the covenants and agreements set forth in this Section 6.09.

(c) For a period of six (6) years from and afier the Effective Time, the
Surviving Corporation shall either cause to be maintained in effect the current policies of
directors’ and officers’ liability insurance and fiduciary liability insurance maintained by the
Company or its Subsidiaries or provide substitute policics for the Company and its currcnt and
former dircctors and officers who are currently covered by the directors’ and officers’ and
fiduciary liability insurance coverage currently maintained by the Company, in cither case, of not
less than the cxisting coverage and having other terms not less favorable to the insured persons
than the directors’ and officers’ liability insurance and fiduciary liability insurance coverage
currcntly maintained by the Company with respect to claims arising from facts or events that

45

#B7537038v19




occurred on or before the Effective Time (with insurance carriers having at least an “A” rating by
A M, Best with respect 1o directors’ and officers” liability insurance and fiduciary hability
insurancc), cxcept that in no event shall the Surviving Corporation be required to pay with
respect 1o such insurance policics in respect of any one policy year more than 300% of the
aggregate annual premium most recently paid by the Company prior to the date of this
Agreement (the “Maximum Amount™), and if the Surviving Corporation is unable to obtain the
insurance required by this Section 6.09(c) it shall obtain as much comparable insurance as
possible for the years within such six (6) year period for an annual premium cequal to the
Maximum Amount, in respect of each policy year within such period. In licu of such insurance,
prior to the Closing Date the Company may, at its option, purchase a “tail” dircctors’ and
officers’ liability insurance policy and fiduciary liability insurance policy for the Company and
its current and former directors, officers and employeces who arc currently covered by the
dircctors’ and ofticers’ and fiduciary liability insurance coverage currently maintained by the
Company, such tail to provide coverage in an amount not lcss than the existing coverage and to
have other tcrms not less favorable to the insured persons than the directors’ and officers’
liability insurance and fiduciary liability insurance coverage currently maintained by the
Company with respect to claims arising from facts or events that occurred on or before the
Effective Time for a period of not less than six (6) years; provided that in no event shall the cost
of any such tail policy in respect of any one policy year exceed the Maximum Amount. The
Surviving Corporation shall maintain such policics in full force and cffect, and continue to honor
the obligations thereunder.

(d) The provisions of this Scction 6.09 (i) shall survive consummation
of the Merger, (ii) are intended to be for the bencfit of, and will be enforceable by, each
indemnificd or insured party (including the Company Indemnificd Parties), his or her heirs and
his or her representatives and (iii) arc in addition to, and not in substitution for, any other rights
to indemnification or contribution that any such Person may have by contract or otherwisc,

(c) From and after the Effective Time, Parent shall guarantec the
prompt payment of the obligations of the Surviving Corporation and the Company Subsidiarics
under this Section 6.09.

SECTION 6,10  Employee Matters.

(a) During the period commencing at the Effective Time and ending
on the two (2) year anniversary of the Effective Time (the “Continuation Period™), Parent shall,
and shall causc the Surviving Corporation to, provide cach individual who is employed by the
Company or a Company Subsidiary immediately prior to the Effective Time and who remains
employed thereafier by the Surviving Corporation, Parent or any of their Subsidiarics (cach, a
“Company Emplovec”) who is not covered by a Company Union Contract and who remains a
Company Employce with (i) a basc salary or wage rate that is no less favorable than that
provided to the Company Employce immediately prior to the Effective Time, (i) aggregate
incentive compensation opportunitics that are substantially comparable, in the aggregate, to those
provided to the Company Employee immediately prior to the Effective Time and (iii) cmployee
benefits that are substantially comparable, in the aggregate, to those provided to the Company
Employce immediately prior o the Effective Time. During the Continuation Period, Parcnt
shall, and shall cause the Surviving Corporation to, provide cach Company Employce who
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expericnces a termination of employment with the Surviving Corporation, Parcnt or any of their
Subsidiarics scverance benefits that are no Iess favorable than those sct forth in Section
6.10(a)(1) of the Company Disclosure Letter. During the three-year period following the
Continuation Period, Parent shall, or shall causc the Surviving Corporation to, treat Company
Employecs with respeet to the payment of base salary or wage rate, incentive compensation
opportunitics, employce benefits and severance benefits no less favorably in the aggregate than
similarly situated employees of the Parent and its Subsidiarics. Prior to the third anniversary of
the Closing Date, Parcnt shall not, and shall causc the Surviving Corporation to not, terminate or
amend in any manner that is materially adverse to the participants thercin, any of the Company
Benefit Plans listed on Section 6.10(a)(2) of the Company Disclosure Letter. During the three-
year period following the third anniversary of the Closing Date, subject to Section 6.10(d)(i1),
Parent shall, or shall causc the Surviving Corporation to, treat retirees of the Company and its
Subsidiarics with respect to the provision of post-retirement welfare benefits no less favorably
than similarly situated retirees of the Parent and its Subsidiarics. Except as provided on Section
6.10(a)(3) of the Company Disclosure Letter, as soon as practicable following the end of the
fiscal year in which the Effective Time occurs, Parent shall, or shall cause the Surviving
Corporation to, pay ecach Company Employcc who remains cmployed with the Surviving
Corporation, Parent or any of their Subsidiarics through the applicable payment date an annual
cash bonus for such fiscal year in an amount determined based on the level of attainment of the
applicable performance criteria under the bonus plan in which such Company Employce
participated as of immediately prior to the Effcctive Time.

(b)  With respect to each Company Employce who is covered by a
Company Union Contract, Parent shall, and shall cause the Surviving Corporation to, continue to
honor the Company Union Contracts, in cach casc as in cffect at the Etfective Time, in
accordance with their terms (it being understood that this sentence shall not be construed to limit
the ability of Parent or the Surviving Corporation to amend or terminate any such Company
Union Contract, to the extent permitted by the terms of the applicable Company Union Contract
and applicablc Law). The provisions of this Section 6.10 shall be subject to any applicable
provisions of the Company Union Contracts and applicable Law in respect of such Company
Employeg, to the cxtent the provisions of this Section 6.10 arc inconsistent with or otherwisc in
conflict with the provisions of any such Company Union Contract or applicable Law.

{c) At the Effective Time, Parent shall, or shall cause the Surviving
Corporation 1o, assume and honor in accordance with their terms all of the Company’s and all of
the Company Subsidiarics’ cmployment, severance, rctention, termination and change-in-control
plans, policics, programs, agrecments and arrangements (including any change-in-control
severance agreement or other arrangement between the Company and any Company Employce)
maintained by the Company or any Company Subsidiary, in cach case, as in effect at the
Effective Time, including with respect to any payments, benefits or rights arising as a result of
the Merger (either alonc or in combination with any other cvent), it being undcerstood that this
sentence shall not be construed to limit the ability of Parent or the Surviving Corporation to
amend or terminate any such plans, policics, programs, agreements, or arrangements, to the
extent permitted by the terms of the applicable plan, policy, program, agrecment or arrangement.
For purposes of any Company Benefit Plan or Company Benefit Agrecment containing a
definition of “change in control,” *‘change of control” or similar term that rclates to a transaction
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at the level of the Company, the Ciosing shall be deemed to constitute a “change in control,”
“change of control” or such similar term.

(d) With respect to all employee benefit plans of Parent, the Surviving
Corporation or any of their Subsidiaries, including any “cmployec bencfit plan” (as defined in
Section 3(3) of ERISA} (including any vacation, paid timec-off and scverance plans), cach
Company Employec’s service with the Company or any Company Subsidiary (as well as scrvice
with any predecessor ecmployer of the Company or any such Company Subsidiary, to the cxtent
scrvice with the predecessor employer was recognized by the Company or such Company
Subsidiary and is accuratcly reflected within a Company Employce’s records) shall be treated as
service with Parent, the Surviving Corporation or any of their Subsidiarics for all purposes,
including determining eligibility to participate, level of benefits, vesting and benefit accruals,
cxeepl (1) to the cxtent that such service was not recognized under the corresponding Company
Benefit Plan immediately prior to the Effective Time, (i1) for purposes of any defined benefit
retirement plan, any retirec welfare benefit plan, any grandfathered or frozen plan or any plan
under which similarly situated employees of Parent and its Subsidiarics do not receive credit for
prior service or (iii) to the extent that such recognition would result in any duplication of benefits
for the same period of service.

(c) Parent shall, and shall causc the Surviving Corporation to, usc
commercially recasonable cfforts to waive, or cause to be waived, any pre-existing condition
limitations, cxclusions, actively at work requircments and waiting pertods under any welfare
benefit plan maintained by Parent, the Surviving Corporation or any of their Subsidiarics in
which Company Employces (and their eligible dependents) will be eligible to participate from
and after the Effective Time, except 1o the extent that such pre-existing condition limitations,
exclusions, actively-at-work requirements and waiting periods would not have been satisfied or
waived under the corresponding Company Benefit Plan immediately prior to the Effective Time.
Parent shall, or shall causc the Surviving Corporation to, use commercially rcasonable efforts to
recognize the dollar amount of all co-payments, deductibles and similar cxpenses incurred by
cach Company Employec (and his or her eligible dependents) during the calendar year in which
the Effective Time occurs for purposes of satistying such year’s deductible and co-payment
limitations under the relevant welfare benefit plans in which they will be cligible to participate
from and after the Effective Time.

() Notwithstanding anything to the contrary herein, the provisions of
this Section 6.10 are solely for the benefit of the partics to this Agreement, and no provision of
this Scction 6.10 is intended to, or shall, constitute the establishment or adoption of or an
amendment to any cmployee benefit plan for purposcs of ERISA or otherwise and no Company
Personnel or any other individual associated therewith shall be regarded for any purpose as a
third-party beneficiary of this Agrecment or have the right to cnforce the provisions hercof
including in respect of continued employment (or resumed employment). Nothing contained
hercin shall alter the at-will employment relationship of any Company Employee.

SECTION 6.11  Merger Sub.

(a) Prior to the Effective Time, Merger Sub shall not engage in any
activity of any naturc cxcept for activities related to or in furtherance of the Merger.

48

#RIS37018v1YG




(b) Parent hereby (i) guarantces the due, prompt and faithful payment
performance and discharge by Merger Sub of, and compliance by Merger Sub with, all of the
covenants and agreemenis of Merger Sub under this Agreciment and (11) agrees to take all actions
necessary, proper or advisable to ensure such payment, performance and discharge by Merger
Sub hercunder.

SECTION 6.12  Takcover Statutes. 1f any Takcover Statutc or similar statutc or
regulation becomes applicable to this Agreement or the Merger, the Company and the Company
Board shall grant such approvals and take such actions as arc reasonably appropriate to cnsure
that the Merger may be consummated as promptly as practicable on the terms contemplated by
this Agreement.

ARTICLE VII

CONDITIONS PRECEDENT

SECTION 7.01  Conditions to Fach Party’s Obligation 1o Effect the
Transactions. The obligation of cach Party to effect the Closing is subject to the satisfaction or
waiver (by such Party) at or prior to the Closing of the following conditions:

(a) Company Sharcholder Approval. The Company Sharcholder
Approval shall have been obtained.

(b) Required Statutory Approvals. The Required Statutory Approvals,
including the cxpiration or termination of any waiting period applicable to the Merger under the
HSR Act, shall have been obtained at or prior to the Effective Time and such approvals shall
have become Final Orders. For purposes of this Section 7.01(b), a “Final Order” means a
Judgment by the relevant Governmental Entity that (1) has not been reversed, stayed, enjoined,
set aside, annulled or suspended and is in full force and effect, (2) with respect to which, if
applicable, any mandatory waiting period prescribed by Law beforc the Merger may be
consummated has expired and (3) as to which all conditions 1o the consummation of the Merger
prescribed by Law have been satisfied.

(c) No Legal Restraints. No Law and no Judgment, whether
preliminary, temporary or permanent, shall be in cffect that prevents, makes illegal or prohibits
the consummation of the Merger (any such Law or Judgment, a “Legal Restraint™).

SECTION 7.02  Conditions to Obligations of the Company. The obligation of
the Company to effect Closing is further subject to the satisfaction or waiver (by the Company)
at or prior to the Closing of the following conditions:

(a) Represcntations and Warrantics. The representations and
warranties of Parent and Mcrger Sub contained herein shall be truc and correct (without giving

effcet to any limitation as to “materiality” or “Parcnt Material Adverse Effect” sct forth therein)
at and as of the Effcctive Time as it made at and as of such time (exeept to the extent expressly

madc as of an carlicr date, in which casc as of such carlicr datc), cxcept where the failurc of any
such representation or warranty to be truc and correct (without giving effect to any limitation as
to “matcriality” or “Parent Material Adversce Effect” sct forth therein), individually or in the
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aggregate, has not had and would not reasonably be expected to have a Parent Matcerial Adversce
Effect.

(b) Performance of Covenants and Agreements of Parent and Merger
Sub. Parent and Merger Sub shall have performed in all material respects all material covenants
and agreements required to be performed by them under this Agreement at or prior to the
Closing.

(c}  Officer’s Certificate. The Company shall have received a
certificate signed on behalf of Parent by an executive officer of Parent certifying the satisfaction
by Parent and Mcrger Sub of the conditions sct forth in Section 7.02(a) and Section 7.02(b).

SECTION 7.03  Conditions to Oblipations of Parent and Merger Sub. The
obligations of Parent and Merger Sub to consummate the Merger is further subject to the
satisfaction or waiver (by Parent and Mcrger Sub) at or prior to the Closing of the following
conditions:

() Representations and Warranties. (i) The represcntations and
warrantics of the Company contained herein (except for the representations and warranties
contained in Section 3.03) shall be truc and correct (without giving effect to any limitation as to
“matcriality” or “Company Matcrial Adversc Effect” set forth therein) at and as of the Effective
Time as if made at and as of such time (cxcept to the extent expressly made as of an carlier date,
in which casc as of such carlicr date), cxcept where the faiture of any such representation or
warranty to be truc and correct (without giving effcct to any limitation as to “materiality” or
“Company Matcrial Adverse Effect” set forth thercin), individually or in the aggregate, has not
had and would not rcasonably be expected to have a Company Material Adverse Effect, and (ii)
the representations and warrantics of the Company contained in Section 3.03 shall be true and
correet at and as of the Closing Date as if made at and as of such time (cxcept to the extent
expressly made as of an carlier date, in which case as of such earlicr datc), except where the
failurc of any such representation or warranty to be true and correct would be de minimis.

(b) Performance of Covenants and Agrecements of the Company. The
Company shall have performed in all material respects all material covenants and agreements
required to be performed by it under this Agreement at or prior to the Closing.

(c)  Absence of Company Material Adverse Eftect. Since the date of

this Agrecment, no fact, circumstance, effect, change, event or development that, individually or
in the aggregate, has had or would reasonably be expected to have Company Material Adverse

Effect shall have occurred and be continuing.

(d) Officer’s Certificate, Parent shall have reecived a certificate
signed on behalf of the Company by an exccutive officer of the Company certifying the
satisfaction by the Company of the conditiens sct forth in Section 7.03(a), Section 7.03(b) and

Section 7.03(c).
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ARTICLE VIII

TERMINATION, AMENDMENT AND WAIVER

SECTION 8.01 Termination Rights.

(a) Termination by Mutual Consent. The Company and Parent shall
have the right to terminate this Agreement at any time prior to the Effective Time, whether
before or after reccipt of the Company Sharcholder Approval, by mutual writien consent.

(b) Termination by Either the Company or Parent. Each of the
Company and Parcnt shall have the right to terminate this Agreement, at any time prior to the
Effective Time, whether before or afier the receipt of the Company Sharcholder Approval, if:

(1) the Closing shall not have occurred by 5:00 p.m. New York
City time on September 30, 2016 (the “End Date™); provided that if, prior to the End
Date, all of the conditions to the Closing set forth in Article VII have been satisfied or
waivced, as applicable, or shall then be capable of being satisfied (except for any condition
sct forth in Scction 7.01(b) or Scction 7.01(c)), either the Company or Parent may, prior
to 5:00 p.m. New York City time on the End Datc, extend the End Date to a date that is
six (6) months after the End Date (and if so extended, such later date being the End
Datc); provided, further, that neither the Company nor Parent may terminate this
Agrecement or extend the End Date pursuant to this Section 8.01(b) if it (or, in the case of
Parcnt, Mcrger Sub) is in breach of any of its covenants or agreements and such breach
has causcd or resulted in cither (1) the failure to satisfy the conditions to the obligations
of the terminating Party to consummate the Merger set forth in Article VII prior to the
End Datc or (2) the failure of the Closing to have occurred prior to the End Date;

(i) the condition set forth in Section 7.01(c) is not satisficd and
the Legal Restraint giving rise to such nonsatisfaction has become final and
nonappealable; provided, however, that the right to terminate this Agreement under this
Scction 8.01(b){ii} shall not be available to any Party if such failurc to satisfy the
condition sct forth in Section 7.01(c) is the result of a failurc of such Party to comply
with its obligations pursuant to Scction 6.03; or

El

(i)  the Company Sharcholder Approval is not obtained at the
Company Sharcholders Mecting duly convened (uniess such Company Sharcholders
Mceting has been adjourned, in which case at the final adjournment thercof).

(©) Termination by the Company. The Company shall have the right
to terminate this Agreement:

(1) in the event that the Company Board has made a Company
Adverse Recommendation Change, so long as (1) the Company has complied in all
matcrial respects with its obligations under Section 5.03(c) and (2) the Company prior to
or concurrently with such termination pays to Parent the Company Termination Fec in
accordance with Scction 8.02(b)(ii); provided, however, that the Company shall not have
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the right to terminate this Agreement under this Scction 8.01(c)(i) after the Company
Sharcholder Approval is obtained at the Company Sharcholders Mecting;

(1) if Parcnt or Merger Sub breaches or fails to perform any of
its covenants or agreements contained herein, or if any of the representations or
warrantics of Parcnt or Merger Sub contained herein fails to be true and correct, which
breach or failure (1) would give rise to the failure of a condition sct forth in Section 7.01
Scction 7.02(a) or Section 7.02(b), as applicable, and (2) is not rcasonably capablc of
being cured by Parent or Merger Sub by the End Date (as it may be extended pursuant
Section 8.01(b)(i)) or is not curcd by Parent within thirty (30) days after receiving writtcn
netice from the Company of such breach or failure; provided, however, that the Company
shall not have the right to terminate this Agreement under this Section 8.01(c) if the
Company is then in breach of any covenant or agreement contained herein or any
representation or warranty of the Company contained herein then fails to be truc and
correct such that the conditions set forth in Section 7.03(a) or Scction 7.03(b), as
applicable, could not then be satisfied; or

(iii)  if (1) all of the conditions set forth in Section 7.01 and
Section 7.02 have been satisfied or waived in accordance with this Agreement as of the
date that the Closing should have been consummated pursuant to Section 1.03 (cxcept for
thosc conditions that by their terms arc to be satisfied at the Closing), (2) Parent and
Merger Sub do not complete the Closing on the day that the Closing should have been
consummated pursuant to Section 1.03, (3) a Financing Failure has occurred and (4)
Parent and Merger Sub fail to consummate the Closing within five (5) Business Days
following their receipt of written notice from the Company requesting such
consummation.

(d) Termination by Parent. Paremt shall have the right to terminate this

Agreement:

(1) in the event that the Company Board or a committee
thercof has made a Company Adverse Recommendation Change; provided, however, that
Parcnt shall not have the right to terminate this Agreement under this Scction 8.01(d)
after the Company Sharcholder Approval is obtained at the Company Sharcholders
Mecting; or

(i1) if thc Company breaches or fails to perform any ofits
covenants or agreements contained herein, or if any of the representations or warrantics
of the Company contained herein fails to be true and correct, which breach or failure
{1) would give rise to the failure of a condition set forth in Section 7.01, Section 7.03(a)
or Scction 7.03(b), as applicablc, and (2) is not rcascnably capable of being cured by the
Company by the End Date (as it may be extended pursuant Scetion 8.01(b)(i)) or is not
cured by the Company within thirty (30) days after receiving written notice from Parent
of such breach or failure; provided, however, that Parent shall not have the right to
terminate this Agreement under this Scction 8.01(d)(ii} if Parcnt is then in breach of any
covenant or agreement contained herein or any representation or warranty of Parent
contained hercin then fails to be true and correct such that the conditions sct forth in

Scction 7.02(a) or Section 7.02(b), as applicable, could not then be satisfied.
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SECTION 8.02 Effect of Termination; Termination Fecs.

(a) In the event of termination of this Agreement by either Parent or
the Company as provided in Section 8.01, this Agreement shall forthwith become void and have
no effect, without any lability or obligation on the part of the Company or Parent (or any
sharcholder, Affiliatc or Representative thereof), whether arising before or after such
termination, based on, arising out of or rclating to this Agrecement or the negotiation, exccution,
performance or subject matter hercof (whether in contract or in tort or otherwise, or whether at
law (including at common law or by statute) or in equity), except for (i) the last sentence of
Section 6.02(a), the last sentence of Scction 6.02(b), Scction 6.08, this Section 8.02 and Article
IX, which provisions shall survive such termination and (ii) subject to Section 8.02(d), liability
of any Party (whether or not the tcrminating Party) for any Willful Breach of this Agrecment
prior to such termination but solely to the extent such liability arises out of a Willful Breach by
such Party of any covenant or agreement set forth herein that gave rise to the failurc of a
condition sct forth in Articlc VII. The liabilitics described in the preceding sentence shall
survive the termination of this Agreement.

(b) Termination Fees.

(1) 1 (1) {A) cither Parcnt or the Company terminates this
Agreement pursuant to Section 8.01(b)(i) and, at the time of such termination, any of the
conditions sct forth in Section 7.01(b) or, in connection with the Required Statutory
Approvals, Scction 7.01(c) shall have not been satisficd, (B) cither Parent or the
Company terminates this Agreement pursuant to Scction 8.01(b)(ii) (if, and only 1if, the
applicable Legal Restraint giving rise to such termination ariscs in connection with the

Required Statutory Approvals) or (C) if the Company terminatces this Agreement pursuant

to Scction 8.01(c)(ii) based on a failure by Parcnt to perform its covenants or agreements

under Section 6.03, and in cach case of the foregoing clauses (A), (B) and (C), at the time

of such termination, all othcr conditions 1o the Closing set forth in Section 7.01(a),
Section 7.03(a), Section 7.03(b) and Secction 7.03(c) shall have been satisficd or waived
(cxcept for (1) those conditions that by their nature arc to be satisficd at the Closing but
which conditions would be satisticd or would be capable of being satisfied if the Closing
Date were the date of such termination or (I1) those conditions that have not been
satisficd as a result of a breach of this Agreement by Parent), or (2) the Company
terminates this Agreement pursuant to Scction 8.01(c)(iii), then Parent shall pay to the

Company a fce of $326,900,000 in cash (the “Parent Termination Fee™). Parent shall pay

the Parent Termination Fee to the Company (to an account designated in writing by the
Company) no later than three (3) Business Days after the date of the applicable
termination.

(i1) If the Company terminates this Agreecment pursuant to
Scction 8.01{c}(i) or Parent terminates this Agreement pursuant to Scction 8.01(d)(i), the
Company shall pay to Parent a fec of $212,500,000 in cash (the “Company Termination
Fee™). The Company shall pay the Company Termination Fee to Parent (to an account
designated in writing by Parcnt) prior to or concurrently with such termination of this
Agrecment by the Company pursuant to Scction 8.01(c)(i) or no later than three (3)
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Business Days aficr the date of such termination of this Agreecment by Parent pursuant to
Scction 8.01(d)(i).

(uiiy  If(1) cither Parent or the Company terminates this
Agreement pursuant to Section 8.01(b)(iii), (2) prior to the Company Sharchelders
Meeting, a Company Takcover Proposal shall have been publicly disclosed and, as of the
Company Sharcholders Meeting, such Company Takeover Proposal shall not have been
withdrawn and {3) within nin¢ (9) months after the termination of this Agreement, the
Company shall have entered into a definitive agreement with respect to, or consummated,
a Company Takeover Proposal (whether or not the same Company Takeover Proposal
referred to in clause (2)), then the Campany shall pay the Company Termination Fec to
Parent (10 an account designated in writing by Parent) within two (2) Business Days after
the carlicr of the date the Company enters into such definitive agrecement or consummates
such Company Takcover Proposal. For purposes of clause (3) of this Scction 8.02(b)(ii),
the term “Company Takcover Proposal” shall have the meaning assigned to such term in
Section 5.01, except that the applicable percentage in the definition of “Company
Takeover Proposal™ shall be <“50.1% rather than “30% or more™.

() The Partics acknowledge that the agreements contained in Section
8.02(b} are an integral part of the transactions contemplated by this Agreement, and that, without
these agreements, the parties would not enter into this Agreement. If Parent fails to promptly
pay an amount due pursuant to Section 8.02(b)(i), or the Company fails to promptly pay an
amount duc pursuant to Section 8.02(b)(ii} or Section 8.02(b)(iii), and, in order to obtain such
payment, Parent, on the onc hand, or the Company, on the other hand, commences a Claim that
results in a Judgment against the Company for the amount set forth in Section 8.02(b)(ii) or
Scction 8.02(b)(iii), or any portion thercof, or a Judgment against Parent for the amount set forth
in Scetion 8.02(b)(i), or any portion thereof], the Company shall pay to Parent, on the one hand,
or Parent shall pay to the Company, on the other hand, its costs and expenses (including
reasonable attorneys’ [ces and the fees and expenses of any expert or consultant cngaged by the
Company) in connection with such Claim, together with interest on the amount of such payment
from the date such payment was required to be made until the date of payment at the prime rate
of IPMorgan Chase Bank, N.A. in cffect on the date such payment was required 1o be made.
Any amount payablc pursuant to Section 8.02(b) shall be paid by the applicable Party by wirc
transfer of same-day funds prior to or on the date such payment is required to be made under

Section 8.02(b).

(d) Without limiting any rights of the Company under Section 9.10
prior to the termination of this Agreement pursuant to Scction 8,01, if this Agrecment is
terminated undcer circumstances in which Parcnt is obligated to pay the Parent Termination Fee
under Scction 8.02(b)(i), upon payment of the Parent Termination Fee and, if applicable, the
costs and cxpenscs of the Company pursuant to Scction 8.02(c) in accordance herewith, Parcnt
shall have no further liability with respect to this Agreement or the transactions contemplated
hercby to the Company or the holders of the Company Common Stock, and payment of the
Parent Termination Fec and such costs and expenses by Parent shall be the Company’s sole and
exclusive remedy for any Claims, losscs, liabilities, damages, judgments, inquirics, fines and
rcasonable fees, costs and expenscs, including attorneys’ fees and disbursements, suffered or
incurred by the Comipany, the Company Subsidiarics or any other Person in connection with this
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Agreement, the transactions contemplated hereby (and the termination thercof) or any matter
forming the basis for such termination, and the Company shall not have, and expressly waives
and rclinquishes, any other right, remedy or recourse (whether in contract or in tort or otherwise,
or whether at law (including at common law or by statute) or in equity), including against any
Financing Sourcc Party; provided that, regardless of whether Parent pays or is obligated to pay
the Parent Termination Fee, nothing in this Section 8.02(d) shall relcase Parent from liability for
a Willful Breach of this Agreement. M this Agreement is terminated under circumstances in
which the Company is obligated to pay the Company Termination Fec under Scction 8.02(b)(ii)
or Section 8.02(b)(iii), upon payment of the Company Termination Fee and, if applicable, the
costs and expenscs of Parent pursuant to Section 8.02(¢) in accordance herewith, the Company
shall have no further liability with respect to this Agreement or the transactions contemplated
hereby to Parent, Merger Sub or any of their respective Affiliates or Representatives, and
payment of the Company Termination Fec and such costs and expenses by the Company shall be
Parent’s sole and cxclusive remedy for any Claims, losscs, liabilitics, damages, judgments,
inquirics, fines and rcasonable fecs, costs and cxpenses, including attorneys’ fees and
disbursements, suffered or incurred by Parent, Parent’s Subsidiaries and any other Person in
conncction with this Agreement, the transactions contecmplated hereby (and the termination
thereof} or any matter forming the basis for such termination, and Parcnt and Merger Sub shall
not have, and each cxpressly waives and rclinquishes, any other right, remedy or recoursc
(whether in contract or in tort or otherwise, or whether at law (including at common law or by
statutc) or in equity). The Partics acknowledge and agree that in no cvent shall the Company or
Parent, as applicable, be required to pay the Company Termination Fee or the Parent
Termination Fec, as applicable, on more than onc occasion.

(c) For purposes of this Agreement, “Willful Breach” means a breach
that is a consequence of an act or omission undertaken by the breaching Party with the
Knowledge that the taking of or the omission of taking such act would, er would reasonably be
cxpected to, causc or constitute a material breach of this Agreement; provided that, without
limiting the meaning of Willful Breach, the Partics acknowledge and agree that any failure by
any Party to consummate the Merger and the other transactions contemplated hercby after the
applicable conditions to the Closing sct torth in Article VII have been satisfied or waived (except
for thosc conditions that by their nature arc to be satisfied at the Closing, which conditions would
be capable of being satisfied at the time of such failure to consummate the Merger) shall
constitute a Willful Breach of this Agrcement. For the avoidance of doubt, in the cvent that all
applicable conditions to the Closing set forth in Article VII have been satisfied or waived (cxcept
for thosc conditions that by their nature are to be satisfied at the Closing, which conditions would
be capablc of being satisfied at the time of such failure to consummate the Merger) but Parent
fails to close for any reason, including for failurc to have the necessary financing to close, such
failure 1o close shall be considered a Willful Breach. Parent and Merger Sub acknowledge and
agree that, without in any way limiting the Company’s rights under Section 9.10, recoverable
damages of the Company hercunder shall not be limited to reimbursement of cxpenses or out-of-
pocket costs but shall also include the benefit of the bargain lost by the shareholders of the
Company (including “lost premium’™), taking into consideration relevant matters, including the
total amount payable to the Company’s shareholders under this Agreement and the time valuc of
money, which, in cach case, shall be deemed in such cvent to be damages of the Company and
shall be recoverable by the Company on behalf of its sharcholders.
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SECTION 8.03  Amendment. This Agreement may be amended by the partics
at any time before or afler receipt of the Company Sharcholder Approval; provided, however,
that (a) after reccipt of the Company Sharcholder Approval, there shall be made no amendment
that by Law requires further approval by the shareholders of the Company without the further
approval of such shareholders, (b) no amendment shall be made to this Agreement after the
Effective Time, (¢) except as provided above, no amendment of this Agreement shall require the
approval of the sharcholders of Parent or the shareholders of the Company and (d) no
amendments 1o or waivers of any DFS Provision shall be cffective without the written consent of
the Financing Source Partics. This Agreement may not be amended cxcept by an instrument in
writing signed on behalf of each of the Partics.

SECTION 8.04  Extension: Waiver, At any time prior to the Effective Time,
the parties may (a} extend the time for the performance of any of the obligations or other acts of
the other partics, (b) waive any inaccuracics in the representations and warrantics contained
herein or in any document delivered pursuant to this Agreement, (c) subject to Scction 8.03(a),
waive compliance with any covenants and agrcements contained herein or (d) waive the
satisfaction of any of the conditions contained herein, Any agreement on the part of a party to
any such extension or waiver shall be valid only if set forth in an instrument in writing signed on
behalf of such Party. The failurc of any party to this Agreement to assert any of its rights under
this Agreement or otherwisc shall not constitute a waiver of such rights.

SECTION 8.05 Procedure for Termination, Amendment, Extension or Waiver.
A termination of this Agreement pursuant to Section 8.01, an amendment of this Agrcement
pursuant to Scction 8.03 or an cxtension or waiver pursuant to Section 8.04 shall, in order to be
cffective, require, in the casc of the Company, Parent or Merger Sub, action by its respective
board of directors or the duly authorized designee of its board of dircctors. Termination of this
Agreement prior to the Effective Time shall not require the approval of the sharcholders of the
Company. The Party desiring to terminate this Agreement pursuant to Section 8.01 shall give
wrilten notice of such termination to the other Partics in accordance with Section 9.02,
specifying the provision of this Agreement pursuant to which such termination is cffected.

ARTICLE IX

GENERAL PROVISIONS

SECTION 9.01  Nonsurvival of Representations, Warrantics, Covenants and
Agreements; Contractual Nature of Representations and Warrantics. None of the representations
or warrantics contained herein or in any instrument delivered pursuant to this Agreement shall
survive, and all rights, Claims and causes of action (whether in contract or in tort or otherwise, or
whether at law (including at common law or by statule) or in equity) with respect thercto shall
terminate at, the Effective Time. Except for any covenant or agreement that by its terms
contemplates performance after the Effective Time, nonc of the covenants or agreements of the
Partics contained herein shall survive, and all rights, Claims and causcs of action {whether in
contract or in tort or otherwise, or whether at law (including at common law or by statute) or in
cquity) with respect to such covenants and agreements shall terminate at, the Eftective Time.
The Partics hereby acknowledge and agree that (a) all representations and warrantics sct forth in
this Agreement arc contractual in naturc only, (b) no Person is asserting the truth or accuracy of
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any representation or warranty set forth in this Agreement, (¢) if any such representation or
warranty (as modificd by the applicable Disclosure Letter) should prove untrue, the Partics” only
rights, Claims or causcs of action shall be to exercise the specific rights set forth in Scetion
7.02(a), Scction 7.03(a), Scction 8.01(c)ii) and Scction 8.01(d)(ii), as and if applicablc, and (d)
the Partics shall have no other rights, Claims or causcs of action (whether in contract or in tort or
otherwise, or whether at law (including at common law or by statutc) or in cquity) based on,
arising out of or related to any such untruth of any such represcntation or warranty.

SECTION 9.02  Notices. All notices and other communications under this
Agrcement shall be in writing and shall be deemed given (a) when delivered personally by hand
(with written confirmation of receipt by other than automatic means, whether electronic or
otherwise), (b) when sent by facsimile or email (with written confirmation of transmission) or (c)
onc (1) Business Day following the day sent by an internationally recognized overnight couricr
(with written confirmation of receipt), in cach casc, at the following addresscs, facsimile
numbers and email addresscs (or to such other address, facsimile number or email address as a
Party may have specified by notice given to the other Party pursuant to this provision):

To Parcnt or Mcrger Sub:

Emera Inc.

5151 Terminal Road

Halifax, Nova Scotia, Canada

B3J 1Al

Facsimile: (902) 428-6171

Attention: Corporate Sceretary

Email: stephen.aflanas@emera.com

with a copy (which shall not constitute notice) to:

Davis Polk & Wardwell LLP

450 Lexington Avenuc

New York, New York 10017

Facsimile: (212) 701-5800

Altention: William H. Aaronson

Email: william.aaronson@davispolk.com

To the Company:

TECO Encrgy, Inc.

TECO Plaza

702 N. Franklin Strect

Tampa, Florida 33602
Facsimilc:{813) 228-132

Attention: Charles A. Attal, [11
Email: caattal@tccocnergy.com
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with a copy (which shall not constitute notice) to:

Skadden, Arps, Slatc, Mcagher & Flom LLP
4 Times Squarc
New York, New York 10036
Facsimile: (917) 777-2136
(917) 777-3207
Attention: Shcldon Adler
Marie Gibson
Email: sheldon.adler@skadden,.com
maric.gibson@@skadden.com

SECTION 9.03  Definitions. For purposes of this Agreement, cach capitalized
term has the meaning given to it, or specified, in Exhibit A.

SECTION 9.04  [Interpretation.

{a) Time Pecriods. When calculating the period of time before which,
within which or following which any act is to be donc or step taken pursuant to this Agreement,
(1) the date that is the reference date in caleulating such period shall be excluded and (ii) if the
last day of such period is a not a Business Day, the period in question shali end on the next
succeeding Business Day.

(b) Dollars. Unless otherwise specifically indicated, any reference
herein to $ means U.S. dollars.

(c) Gender and Number. Any refercnce herein to gender shall include
all genders, and words imparting the singular number only shall include the plural and vice
versa.

(d)  Articles, Sections and Headings. When a reference is made hercin
to an Article or a Section, such reference shall be to an Article or a Section of this Agreement
unless otherwise indicated. The table of contents and headings contained herein are for refercnce
purposcs only and shall not affect in any way the meaning or interpretation of this Agrccment.

LA

(c) Include. Whenever the words “include”, “includes” or “including”
arc used herein, they shall be deemed to be followed by the words “without limitation.”

(f) Hereof. The words “hereof]” “hereto,” “hercby,” “herein” and
“hereunder’ and words of similar import when used herein shall refer to this Agreement as a
whole and not to any particular provision of this Agrecment.

(g)  Extent. The word “cxtent” in the phrase “to the extent” shall mean
the degree to which a subject or other thing extends, and such phrasc shall not mean simply “if.”

(h) Contracts; Laws. Any Contract or Law definced or referred to
herein means such Contract or Law as from time to time amended, modified or supplemented,
unlcss otherwise specifically indicated.
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(1) Persons. References to a person arc also to its permitted
successors and assigns.

() Exhibits and Disclosure Letters. The Exhibits to this Agreement
and the Disclosure Letters are hereby incorporated and madc a part hercof and are an integral
part of this Agreement. Each of the Company and Parent may, at its option, include in the
Company Disclosure Letter or the Parent Disclosure Letter, respectively, items that are not
material in order to avoid any misunderstanding, and such inclusion, or any references to dollar
amounts herein or in the Disclosure Letters, shall not be deemed to be an acknowledgement or
represcntation that such items arc material, to establish any standard of materiality or to define
further the meaning of such terms for purposcs of this Agreement or otherwisc. Any matter sct
forth in any section of the Disclosurc Letiers shall be deemed to be referred to and incorporated
in any scction to which it is specifically referenced or cross-referenced and also in all other
sections of the such Disclosure Letter to which such matter’s application or relevance is
reasonably apparent. Any capitalized term used in any Exhibit or any Disclosure Letter but not
otherwise defined therein shall have the meaning given to such term herein.

(k) Reflected On or Set Forth In. An item arising with respect to a
specific representation, warranty, covenant or agreement shall be deemed to be “reflected on™ or
“sct forth in” the Company Financial Statements included in the Company Reports, to the cxtent
any such phrasc appears in such representation, warranty, covenant or agreement if (i) there is a
reserve, acerual or other similar item underlying a number on such balance sheet or financial
statement reasonably related to the subject matter of such representation or (i) such item and the
amount thereof is otherwise rcasonably identified on such balance sheet or financial statecment
(or the noles thereto).

SECTION 9.05  Scverability. If any term or other provision of this Agreement
is invalid, illegal or incapable of being enforced by any rule or Law, or public policy, all other
conditions and provisions of this Agreement shall nevertheless remain in full force and cffect so
long as the cconomic or legal substance of the transactions contemplated hereby is not affected
in any manner matcrially adverse to any Party or such Party waives its rights under this Section
9.05 with respect thereto. Upon any determination that any term or other provision is invalid,
illegal or incapable of being cnforced, the Parties shall negotiate in good faith to modify this
Agreement so as to cffect the original intent of the Partics as closely as possible in an acceptable
manncr to the end that transactions contcmplated by this Agreement arc fulfilled to the extent
possible.

SECTION 9.06  Counterparts. This Agreement may be executed in one or more
countcrparts (including by means of facsimile or cmail in .pdf format), all of which shall be
considered one and the same agrecment, and shall become cffective when one or more
counterparts have been signed by cach of the Parties and delivered to the other Parties.

SECTION 9.07 Entirc Agreement: No Third-Party Beneficiaries. This
Agreement, taken together with the Company Disclosure Letter and the Confidentiality
Agreement (except Paragraphs 4 and 5 thereof), constitutes the entire agreement, and superscdes
all prior agreements and understandings, both written and oral, between or among the Partics
with respect to the Merger. Except (a) for the right of the Company on behalf of its sharcholders
to pursuc damages (including claims for damages contemplated by the last sentence of Section
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8.02(c})) in the cvent of Parent’s or Merger Sub’s breach of this Agreement (whether or not this
Agreement has been terminated pursuant to Article V1II), and (b} aficr the Effective Time, for
Section 2,01, Scction 2,03, the last sentence of Scction 6.02(a) and Section 6.09, each Party
agreces that (i) their respective representations, warrantics, covenants and agreements set forth
herein are solely for the benefit of the other Parties, in accordance with and subject to the terms
of this Agrecment and (i) this Agrecment is not intended to, and docs not, confer upon any
Person other than the Partics any rights or remedics hercunder, including the right to rely upon
the representations and warranties sct [orth herein. The Financing Parties and cach of their
respeclive Affiliates and their respective current, former and future direct or indirect cquity
holders, controlling persons, stockholders, agents, Affiliates, members, managers, general or
limited partners, assignees or representatives (collectively, the “Financing Source Partics™) shall
be express third-party bencficiaries with respect to Scection 8.02(d), Section 8.03, this Scction
9.07, Section 9.08, Scction 9.t 1(b), Scction 9.12 and Section 9.14 (collectively, the “DFS
Provisions").

SECTION 9.08  Governing Law. This Agreement, and all Claims or causcs of
action of the Partics (whether in contract or in tort or othcrwise, or whether at law (including at
common law or by statutc) or in cquity) that may be bascd on, arisc out of or rclate to this
Agrecment or the ncgotiation, execution, performance or subject matter hercof, shall be
governed by and construed in accordance with the laws of the Statc of Florida, without regard to
principles of conflict of laws, except as otherwise set forth in the Debt Letters as in effect as of
the date of this Agreement, all matters relating to the interpretation, construction, validity and
enforcement (whether at law, in equity, in contract, in tort, or othcrwise) against any of the
Financing Source Parties in any way relating to the Debt Letters or the performance thereof or
the Financing, shall be exclusively governed by, and construed in accordance with, the domestic
Law of the State of New York without giving cffect to any choice or conflict of law provision or
rule whether of the Statc of New York or any other jurisdiction that would cause the application
of Law of any jurisdiction other than the State of New York.

SECTION 9.09  Assignment. Ncither this Agrecment nor any of the rights,
intercsts or obligations under this Agrcement shall be assigned, in whole or in part, by operation
of law or otherwise, by any of the Partics without the prior written consent of the other Parties.
Any purported assignment without such conscni shall be void; provided that Parent may make as
assignment of its rights (but not its obligations) under this Agreement to any Financing Party
without the prior written consent of the Company. Subject to the preceding sentences, this
Agreement will be binding upon, inurc to the benelit of, and be enforceable by, the Partics and

their respective successors and assigns.

SECTION 9.10  Specific Enforcement. The Partics acknowledge and agree that
irreparable damage would occur in the event that any of the provisions of this Agreement were
not performed in accordance with their specific terms or were otherwise breached and that
monctary damagcs, even if available, would not be an adequate remedy thercfor, It 1s
accordingly agreed that, at any time prior to the termination of this Agreement pursuant to
Article VIII, the Parties shall be entitled to an injunction or injunctions to prevent breaches of
this Agreement and to enforce specifically the performance of terms and provisions of this
Agreement, including the right of a Party to causc each other Party to consummate the Merger
and the other transactions contemplated by this Agreement, in any court referred to in Section
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9.11, without proof of actual damages (and cach Party hereby waives any requircment for the
sccuring or posting of any bond in connection with such remedy), this being in addition to any
other remedy to which they are entitled at law or in equity. The Partics further agree not to assert
that a remedy of specific enforcement is unenforceable, invalid, contrary to Law or incquitable
for any reason, nor to asscrt that a remedy of monetary damages would provide an adequatc
remedy for any such breach. 1fany Party brings any Claim to enforce specifically the
performance of the terms and provisions of this Agreement when expressly available to such
Party pursuant to the terms of this Agreement, then, notwithstanding anything to the contrary
herein, the End Date shall automatically be extended by the period of time between the
commencement of such Claim and the date on which such Claim is fully and finaliy resolved.

SECTION 9.11  Jurisdiction; Vcnuc.

(a) All Claims arising from, under or in connection with this
Agreement shall be raised to and cxclusively determined by the courts of the State of Florida
located in Hillsborough County or, if such court disclaims jurisdiction, the U.S. District Court for
the Middle District of Florida, Tampa Division, to whose jurisdiction and venue the Partics
unconditionally consent and subnut, Each Party hercby irrevocably and unconditionally waives
any objection to the laying of venue of Claim arising out of this Agreement in such court and
hereby further irrevocably and unconditionally waives and agree not to plead or claim in any
such court that any such Claim brought in any such court has been brought in an inconvenicnt
forum. Each Party further agree that service of any process, summons, notice or document by
U.S. registered mail to the respective addresses set forth in Scction 9.02 hercof shall be cffective
scrvice of process for any Claim brought against such Party in any such court.

(b) Notwithstanding anything to the contrary in this Agreement
(including this Section 9.11), cach Party agrees that it will not bring or support any action, causc
of action, claim, cross-claim or third-party claim of any kind or description, whether in law or in
cquity, whether in contract or in tort or otherwise, against the Financing Source Parties in any
way rclating to this Agreement, including any dispute arising out of the Debt Letters or the
performance thereof or the Financing, in any forum other than the Supreme Court of the State of
New York, County of New York, or, if under applicable law exclusive jurisdiction is vested in
the Federal courts, the United States District Court for the Southern District of New York (and of
the appropriate appellate courts therefrom).

SECTION 9.12  Waiver of Jury Trial. EACH PARTY HEREBY WAIVES,
TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT
MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY SUIT, ACTION OR
OTHER PROCEEDING ARISING OUT OF THIS AGREEMENT OR THE MERGER
(INCLUDING ANY PROCEEDING AGAINST THE FINANCING SOURCE PARTIES
ARISING OUT OF OR RELATED TO THE TRANSACTIONS CONTEMPLATED
HEREBY, THE DEBT LETTERS, THE FINANCING OR THE PERFORMANCE OF
SERVICES WITH RESPECT THERETO). EACH PARTY (A) CERTIFIES THAT NO
REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH PARTY WOULD NOT,
IN THE EVENT OF ANY ACTION, SUIT OR PROCEEDING, SEEK TO ENFORCE
THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE

61

#R7537638v19



OTHER PARTIES HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY,
AMONG OTHER THINGS, THE MUTUAL WAIVER AND CERTIFICATIONS IN
THIS SECTION 9.12.

SECTION 9.13  Construction. Zach of the Parties has participated in the
drafiing and negotiation of this Agrecment. 1fan ambiguity or question of intent or
interpretation arises, this Agreecment must be construed as if it is drafted by all the Partics, and no
presumption or burden of proof shall arisc favoring or disfavoring any Party by virtuc of
authorship of any of the provisions of this Agreement.

SECTION 9.14  Financing Sources. Notwithstanding anything to the contrary
contained in this Agreement, except for claims by Parent or the Merger Sub against the
Financing Source Partics pursuant to the Debt Letters and any definitive documents related
thercto, (a) none of the Partics nor any of their respective Subsidiarics, Affiliates, directors,
officers, employees, agents, partners, managers, members or stockholders shall have any rights
or claims against any Financing Source Party, in any way rclating to this Agreement or any of
the transactions contemplated by this Agreement, or in respect of any oral representations made
or allcged to have been made in connection herewith or therewith, including any disputc arising
out of or relating in any way to the Debt Letters or the performance thercof or the financings
contemplated thereby, whether at law or equity, in contract, in tort or otherwise and (b) no
Financing Source Party shall have any liability (whether in contract, in tort or otherwise) to any
Party or any of their respective subsidiarics, Affiliates, dircctors, officers, ecmployces, agents,
partners, managers, members or stockholdcrs for any obligations or liabilitics of any Party under
this Agreement or for any claim based on, in respect of, or by reason of] the transactions
contemplated hereby and thereby or in respect of any oral representations made or alleged to
have been made in connection herewith or therewith, including any dispute arising out of or
rclating in any way to the Debt Letters or the performance thercof or the financings contemplated
thereby, whether at law or equity, in contract, in tort or otherwise.

[SIGNATURE PAGES FOLLOW]
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IN WITNESS WHEREOF, the Parties have duly executed this Agreement, each as of the

date first written above.

TECO ENERGY, INC,

N Vel

2. John B. Ramil
ttlc. President and Chief Executive
Officer

EMERA INC.

By:

Name:
Title:

By:

Name:
Title:

EMERA US INC.

By:

Name:
Title:

By:

Name:
Title:

[SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER]




IN WITNESS WHEREQF, the Parties have duly executed this Agreement, cach as of the

date first written above.

TECO ENERGY, INC.

By:

Name:
Title:

EMERA INC, Ve
By: Z

“Name: ris I-’:usfk'ifsor\ .
Title: pregide CED

By: ‘7 _7—/"'1
Name: Scort Bal#ur

Title: Evecvhive Viee President
and CFO

EMERA US INC.

RSB, sttt Som
Title: Py E '

By: W/

Name: /3’;%,//((5—“ ~ Wﬁ"f}ﬁbﬁ%

Title: " 7 - JORESIINT

[SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER]




EXHIBIT A
DEFINED TERMS

Scction 1.01  Certain Defined Terms. For purposes of this Agreement, cach of the
following terms has the meaning specified in this Scetion 1.01 of Exhibit A:

“Affiliate” of any Person means another Person that directly or indircctly, through
onc or more intermediarics, controls, is controlled by, or is under common control with, such
first Person. For purposes of this definition, “control” (including the terms *“controlied by and
“under common control with”) mcans the possession, directly or indirectly, of the power to direct
or cause the direction of the management and policics of such Person, whether through
owncrship of voting securities, by contract or otherwise. Solcly for purposcs of Scctions 4.03,
4.04, and 4.05, the Person sct forth on Exhibit A of the Parent Disclosure Letter and any of its
Affiliates shall be deemed an Affiliate of Parent.

“Antitrust Laws”™ means the Sherman Act, as amended, the Clayton Act, as
amended, the HSR Act, the Federal Trade Commission Act, as amended, all applicable state,
forcign or supranational antitrust Laws and all other applicable Laws issucd by a Governmcental
Entity that arc designed or intended to prohibit, restrict or regulate actions having the purpose or
effect of monopolization or restraint of trade or Iessening of competition through merger or
acquisition.

“Business Day” means any day except for (a) a Saturday or a Sunday or (b) a day
on which banking and savings and loan institutions are authorized or requircd by Law to be
closed in Tampa, Florida or New York, New York.

“CFIUS” means the Committee on Foreign Investment in the United States.

“CFIUS Approval™ means (a) a written notice issucd by CFIUS that it has
concluded a review or investigation of the notification voluntarily provided pursuant to the DPA,
with respect to the transactions contemplated by this Agreement and has terminated all action
under Scction 721 of the DPA or (b) if CFIUS has sent a report to the President of the United
States requesting the President’s decision and (i) the President has announced a decision not to
takc any action to suspend or prohibit the transactions contemplated by this Agreement or (it)
having received a repont from CFIUS requesting the President’s decision, the President has not
taken any action after fificen (15) days from the date the President reccived such report from
CFIUS,

“Claim” mcans any demand, claim, suit, action, legal procceding (whether at law
or in equity) or arbitration,

“Code™ means the Internal Revenue Code of 1986, as amended.

“Company Benefit Agreement™ means cach employment, consulting, bonus,
incentive or deferred compensation, cquity or equity-based compensation, severance, change-in-
control, retention, termination or other material Contract between the Company or any Company
Subsidiary, on thc one hand, and any Company Pcrsonncl, on the other hand.
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“Company Benefit Plan™ mcans cach (a) cmployce benefit plan (as defined in
Section 3(3) of ERISA, whether or not subjcct to ERISA) or post-retirement or employment
health or medical plan, program, policy or arrangement, (b) bonus, incentive or deferred
compensation or cquity or cquity-based compensation plan, program, policy or arrangement,
(c) severance, change-in control, retention or termination plan, program, policy or arrangement
or (d) other compensation, pension, retirement, savings or other benefit plan, program, policy or
arrangement, in cach case, sponsorcd, maintained, contributed to or required to be maintained or
contributed to by the Company or any Company Subsidiary for the bencfit of any Company
Personncl, or for which the Company or any Company Subsidiary has any direct or indirect
liability.

Al

Company Commonly Controlled Entity” means any person or entity that,
together with the Company, is treated as a single employer under Scction 414 of the Code.

“Company Material Adverse Effect” means any fact, circumstance, cffect,
change, event or development that has a material adversc effect on the business, properties,
financial condition or rcsults of operations of the Company and the Company Subsidiaries, taken
as a whole; provided that no fact, circumstance, effect, change, event or development resulting
from or arising out of any of the following, individually or in the aggregate, shall constitute or be
taken into account in determining whether a Company Material Adverse Effect has occurred:

(a) any change or condition affecting any industry in which the Company or any Company
Subsidiary operates, including ¢leetric gencrating, transmission or distribution industries or the
industry or natural gas distribution, production or transmission industrics (including, in cach
casc, any changes in the operations thereof); (b) system-wide changes or developments in
clectric transmission or distribution systems; (c) any change in customer usage patterns or
customer sclection of third-party suppliers for clectricity; (d) any change affecting any cconomic,
legislative or political condition or any change affecting any securities, credit, financial or other
capital markets condition, in cach casc in the United States, in any foreign jurisdiction or in any
specific geographical area; (¢) any failure in and of itself by the Company or any Company
Subsidiary to mect any internal or public projection, budget, forecast, estimate or prediction m
respeet of revenues, earnings or other financial or operating metrics for any period; (f) any
change attributable to the announcement, cxccution or delivery of this Agreement or the
pendency of the Merger, including (i) any action taken by the Company or any Company
Subsidiary that is required or contemplated pursuant to this Agreement, or is consented to by
Parent, or any action taken by Parent or any Affiliate thereof, to obtain any Consent from any
Governmental Entity to the consummation of the Merger and the result of any such actions, (ii)
any Claim arising out of or rclated to this Agreement (including sharcholder litigation), (iii) any
adverse change in supplicr, employee, financing source, sharcholder, regulatory, partner or
similar relationships resulting therefrom or (iv) any change that arises out of or relates to the
identity of Parcnt or any of its Affiliates as the acquirer of the Company; (g) any change or
condition affccting the market for commoditics, including any change in the price or availability
of commodities; (h) any change in the market price, credit rating or trading volume of shares of
Company Common Stock on the NYSE or any change affecting the ratings or the ratings outlook
for the Company or any Company Subsidiary, (i) any change in applicablc Law, regulation or
GAAP (or authoritative interpretation thercof); (j) geopolitical conditions, the outbreak or
escalation of hostilities, any act of war, sabotage or terrorism, or any escalation or worsening of
any such act of war, sabotage or terrorism threatened or underway as of the date of this
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Agreement; (k) any fact, circumstance, cffcet, change, cvent or development resulting from or
arising out of or affecting the national, regional, statc or local enginccring or construction
industrics or the wholesale or retail markets for commodities, materials or supplies (including
cquipment supplies, steel, concrcte, clectric power, fucl, coal, natural gas, water or coal
transportation) or the hedging markets therefor, including any change in commodity prices;

(1) any hurricane, tornado, tsunami, flood, carthquake or other natural disaster or weather-related
cvent, circumstance or development; (m) any finding of fact or order contained in any FERC,
FPSC or NMPRC Judgment issucd prior to the date hercof and applicable to the Company or the
Company Subsidiarics; (n) any change or effect arising from (i) any ratc cases, including the
Proceedings, (i1) any rcquircments imposced by any Governmental Entitics as a condition to
obtaining the Company Required Statutory Approvals or the Parent Required Statutory
Approvals or (iil} any other requircments or restrictions imposed by the FERC, FPSC or
NMPRC on the Company or the Company Subsidiarics; or (o) any fact, circumstance, effect,
change, event or development that results from any shutdown or suspension of operations at any
power plant from which the Company or any Company Subsidiary obtains clectricity or facilitics
from which the Company or any Company Subsidiary obtains natural gas; provided, however,
that any fact, circumstance, cffect, change, cvent or development sct forth in clauses (a}, (b), (c),
(d), (). (i), () and (n)(iii)) abovc may be taken into account in determining whether a Company
Material Adverse Effect has occurred solely to the extent such fact, circumstance, effect, change,
cvent or development has a matcrially disproportionate adverse cffect on the Company and the
Company Subsidiarics, taken as a whole, as compared to other cntitics (if any) cngaged in the
rclevant business in the geographic arca affected by such fact, circumstance, effect, change,
cvent or development (in which case, only the incremental disproportionate impact may be taken
into account in determining whether there has been, or would be, a Company Material Adverse
Effect, to the extent such change is not otherwisc excluded from being taken into account by
clauses (a)—(0) of this definition).

“Company Personnel” means any current or former dircctor, officer or employce
of the Company or any Company Subsidiary.

“Company Restricted Share” mcans any restricted share of Company Common
Stock granted under any Company Stock Plan prior to the date hercof.

“Company Restricted Share Unit™ means any restricted unit equivalent of a
restricted share of Company Common Stock granted under any Company Stock Plan afier the
date hercof.

“Company Stock Option™ means any option to purchase sharcs of Company
Common Stock under any Company Stock Plan.

“Company Stock Plans” means, collectively, the TECO Energy, Inc. 2010 Equity
Incentive Plan, the TECO Energy, Inc. 2004 Equity Incentive Plan, the TECO Encrgy, Inc. 1997
Director Equity Plan, the TECO Encrgy, Inc. Amended and Restated 1996 Equity Incentive Plan
and the TECO Encrgy, Inc. 1996 Equity Incentive Plan, cach as amended and in ctfect from time
to time.
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“Contract” mcans any written or oral contract, lease, license, evidence of
indebtedness, mortgage, indenture, purchase order, binding bid, letter of credit, security
agreement, undertaking or other agrecement that is legally binding.

“Disclosure Letters” means, collectively, the Company Disclosure Letter and the
Parent Disclosurc Lettcor.

“DPA” means the Defense Production Act of 1950, as amended.

“Environmental Claim” mecans any Claim against, or any investigation as to
which the Company or any Company Subsidiary has received written notice of, the Company or
any Company Subsidiary asserted by any Person alleging liability (including potential liability
for investigatory costs, cleanup costs, governmental response costs, natural resources damages,
property damages, personal injuries, or penaltics) or responsibility arising out of, based on or
resulting from (a) the presence or Releasc of or exposure to any Hazardous Materials at any
location, whether or not owned or operated by the Company or any Company Subsidiary, or
(b)any violation or alleged violation of Environmental Law or any Environmental Permit.

“Environmental Laws” mcans all applicable Laws issued, promulgated by or with
any Governmental Entity relating to pollution or protection of or damage to the environment
(including ambient air, surface water, groundwater, land surface, subsurface and sediments),
natural resources, endangered or threatened species, the climate or human health and safety as it
rclates to exposure to hazardous or toxic materials, including Laws relating to the exposure to
Hazardous Matcrials.

“ERISA™ means the Employee Retirement Income Security Act of 1974, as
amended.

“Financing Failure” means a refusal, for any rcason, of the Financing Parties to
provide the Financing in full or any other failure, for any reason, of the Financing to be provided
in full, in cach case, pursuant to, and in accordance with the terms and conditions of, the Debt
Lctters (or if definitive agreements relating to the Financing have been entered into, pursuant to
such agreements).

“FPSC” means the Florida Public Scrvice Commission,

“Good Reason,” with respect to any individual, has the meaning set forth in the
Company Benefit Agreements listed in Item 22 of Section 3.09(a) of the Company Disclosure
Letter that is applicable to such individual,

“Good Utility Practice™ means (a) any of the practices, methods and acts engaged
in or approved by a significant portion of the clectric generating, transmission or distribution
industries or the industry or natural gas distribution, production or transmission industries, as
applicable, during the rclevant time period or (b) any of the practices, methods or acts that, in the
exercisce of reasonable judgment in light of the facts known at the time the decision was made,
could have been cxpected to accomplish the destred result at a reasonable cost consistent with
good business practices, reliability, safety and expedition; provided that Good Utility Practice 1s
not intended to be limited to optimum practices, methods or acts to the exclusion of all others but

A-4




rather to be acceptable practices, methods or acts gencrally accepted in the geographic location
of the performance of such practice, method or aci.

“Governmental Entity” mcans any U.S. or foreign fcderal, state, provincial or
local governmental authority, court, government or sclf-regulatory organization, commission,
tribunal or organization or any rcgulatory, administrative or other agency, or any political or
other subdivision, department or branch of any of the forcgoing, including any governmental,
quasi-governmental or nongovernmental body administering, regulating, or having general
oversight over gas, cleetricity, power or other encrgy-related markets, or any court, arbitrator,
arbitration pancl or similar judicial body.

“Hazardous Materials” means (a) petrolcum, coal tar and other hydrocarbons and
any derivatives or by-products, explosive or radioactive matcrials or wastes, asbestos in any
form, polychlorinated biphenyls, urea formaldchydce insulation, chlorofluorocarbons and other
ozonc-depleting substances and (b) any other chemical, material, substance or waste that is
regulated as a pollutant, a contaminant, hazardous or toxic under any Environmental Law.

“Indcbtedness’ means, with respect to any Person, without duplication, (a) all
obligations of such Pcrson for borrowed money (other than intercompany indebtedness), (b} all
obligations of such Person cvidenced by bonds, debentures, notes or similar instruments, (¢) all
obligations of such Person cvidenced by letters of credit, bankers’” acceptances or similar
facilitics to the extent drawn upon by the counterparty thereto, (d) all capitalized lcasc
obligations of such Person and (d) all guarantces or other assumptions of liability for any of the
foregoing,

“Intcllectual Property” means all intellectual property and industrial property
rights of any kind or nature, including all U.S. and foreign trademarks, service marks, service
names, internct domain names, trade dress and trade names, and all goodwill associated
therewith and symbolized thereby, patents and all related continuations, continuations-in-part,
divisionals, reissucs, reexaminations, substitutions, and extensions thercof, trade scerets,
registered and unregisiered copyrights and works of authorship, proprictary rights in databascs to
the extent recognized in any given jurisdiction, and registrations and applications for registration
of any of the forcgoing.

“Judgment” means a judgment, order, decrcc, ruling, writ, asscssment or
arbitration award of'a Governmental Entity of competent jurisdiction.

“Knowledge” of any Person that is not an individual means, with respect to any
matter in question, the actual knowledge of such Person’s executive officers.

“Law™ means any domestic or forcign, federal, state, provincial or local statute,
law, ordinance, rule, binding administrative interpretation, regulation, order, writ, injunction,
dircctive, judgment, decree or other requirement of any Governmental Entity, including the rules
and regulations of the NYSE, the FERC, the FPSC and the NMPRC.

“Merger Consideration” means $27.55 in cash.
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“New Mcxicg Qrder” means the NMPRC’s Final Order, dated August 13, 2014,
In the Matter of the Application of TECO Encrgy, Inc., New Mexico Gas Company, Inc. and
Contincntal Energy Systems, LLC, for Approval of TECO Energy, Inc.’s Acquisition of New
Mexico Gas Intermediate, Inc. and All Other Approvals Required to Consummate and
Implement the Acquisition, Case No. 13-00231-UT.

“Ncw Mcxico Subsidiaries” mecans New Mexico Gas Intermediate, Inc. and New
Mexico Gas Company, Inc.

“NYSE” mecans the New York Stock Exchange.

“QOrganizational Documents™ mcans any corporate, partnership or limited liability
organizational documents, including certificates or articles of incorporation, bylaws, ccrtificates
of formation, operating agrecements (including limited liability company agreement and
agrecements of limited partnership), certificates of limited partnership, partnership agreements,
sharcholder agreements and certificates of existence, as applicable.

“Parent Matcrial Adverse Effcet” means any fact, circumstance, effect, change,
event or development that has or would rcasonably be expected to have a material and adverse
effect on the ability of Parent or Merger Sub to consummate, or that would reasonably be
expected to prevent or materially impede, interfere with or delay Parent or Merger Sub’s
consummation of, the transactions contcmplated by this Agreement,

“Permit” means a franchise, license, permit, authorization, variance, exemption,
ordcr, rcgistration, clcarance or approval of a Governmental Entity.

“Person” mcans any natural person, firm, corporation, partnership, company,
limited liability company, trust, joint venture, association, Governmental Entity or other entity.

“Releasc” means any releasce, spill, emission, leaking, dumping, injection,
pouring, deposit, disposal, discharge, dispersal, leaching or migration into or through the
environment (including ambient air, surface water, groundwatcr, land surface, subsurface and
sediments).

“Subsidiary” of any Person means another Person, an amount of the voting
seeuritics, other voting ownership or voting partnership interests of which is sufficient to elect at
least a majority of its Board of Directors or other governing body (or, if there are no such voting
interests, more than 50% of the equity interests of which) is owned directly or indirectly by such
first Person.

“Tax Return™ means all Tax returns, declarations, statements, reports, schedulces,
forms and information returns and any amended Tax return relating to Taxes.

“Taxcs™ means all taxes, customs, tariffs, imposts, levies, dutics, fees or other like
assessments or charges of a similar naturc imposed by a Governmental Entity, together with all
interest, penaltics and additions imposed with respect to such amounts.

“Workforce Amount” means the number of Company Employees at Closing.
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Section 1.02  Other Defined Terms. In addition to the defined terms sct forth in Section
1.01 of this Exhibit A, cach of the following capitalized terms has the respective meaning
specified in the Scetion set forth opposite such term below:

Term Section
Additional Cash SErvice AWArd ..o oo e 2.03(H)
BN (1ol 1oL | O PO PO ST USSR URSRPRR Prcamble
ATHICICS OF MOTEOT . .oiiniiiinie e e e e sne e 1.02
Bankruptcy and Equity EXCEPLIONS . ..ottt 3.04
BOOK-ENITY SRATCS ..oovi i e et 2.02(b)(1)
Cash SCrvice AWATA ..o e ettt a e e 2.03(d)
[y ) o7 - OO OO USSP 2.02(b)(1)
CLOSTIIE 1 ovvvieereeireteeereerris et s s eee e teeees e e tesesstee e e eamee e ebeeehebassbs e easeannae e ne e s en e e e e ne b e e s e eene e nrne e 1.03
CIOSING DALC .eiiieit ettt e e e e s a e e e e e e e r et e e ee e eae e 1.03
COMMITMEIE LCHCT ...ttt et sty e eesse e e ensees 4.06
COMIPANY ettt ee et e e a e s e e e e s et n e n e e e e s n e e e e s neen s Prcamble
Company AcquISItION AZICCMCNT..ciciiiiiiiiriricr s e 5.03(b)
Company Adverse Recommendation Change ... s 5.03(h)
COMPANY ATHICICS Loiiiiiie e et st as e s e es s s e n s 4 e rar e sennt e g eenseeas 3.01
Company Board ... Recitals
Company Board Recommendation ... ..o oo 3.04
Company Bylaws .. ...t 3.01
Company Common StOck......c.ooviienoriin e 2.01(a)(i)
Company DISCIOSUIE LOHET ....ocoiviiriiiriiiiitieerensteesieeessee et esssrr e s e e e e ser e e e nnnenennees Article TIT
Company DRIP ... e e e, 5.01(a)(iv)
Company EMPlOYEC ...ove ittt es et s bbb 6.10(a)
Company Financial AdviSOT............ciiiiiiiiiiiiiiiii e e 3.20
Company Financial Statements .....o.ooo.ooiiiii e 3.06(a)
Company Indemnificd Partics .....c..ooviiiiieiiiec e 6.09(a)
Company Intervening Event......o... i 5.03(N(iii)
Company Preferred S10cK. ..o 3.03(a)
Company ProJCCHiONS .....oiiiviriiiiir ittt e st nae e 3.22
COMPANY REPOTIS....eouiiiiriiriierire ettt e oo e e s e e s be e bbb e s san s 3.06(a)
Company Required CONSCIILS .......coviiiiiimierirtie e ee st ee e 3.05(a)
Company Required Statutory Approvals ... 3.05(bXiv)
Company Restricted Share Consideration..............ocioiiiiini e, 2.03(b)
Company Sharcholder Approval ... 3.04
Company Sharcholders MCCTING ..o e 3.04
Company Stock Option Consideration. ... 2.03(a)
CompPany SUDSIAIITICS ... oieririeece et et e s as e st e e sa s s e e s e s e sanenre e 3.01
Company Takeover Proposal........cocoiiiiie e 5.03(D()
Company Termination FCC .....c.coooiiiiiiii e s 8.02(b)(ii)
Company Union COnPactS ........cooiiiiiiiininiini i et 3.10
Company Voting Debt ... 3.03(b)
Confidentiality AZrCCINCIL ..ooouviioiiiiiit ittt s 6.02(b)
L0511 1| OSSP O U PSP PPPRPTRRP 3.05(b)
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Continuation PCrIOd ... ..o et e 6.10(a)

Controlled Group Liability ........oooiii e 3.09(d)
DIEDU LLEUICIS 1. vviviveeiitire ettt eat et eeaee et e e e et e et e et eesae s e see e sae e e bt e e tseersteamsessameeessnnenseneentensasesnneeas 4.06
DEFS PrOVISIONS o1vveeiiiiiieiiriesiscc ittt e s eeeer e e eeeeeises s saa st e stat e eeee s aeeateeeaeasaassassanssansnnssrssnssrnbesans 9.07
G T AN N I 11 TR EP 1.02
EA DIALC Lottt ettt ettt et ettt et e s s e e e e e e st et e e e e et an s e e aa e e enneaeaanas 8.01(b)(1)
Environmental Permil ... 3.14{a)(1)
EQUILY SCCUIIEICS oottt st et s st et e s r e e e e re b e e s riereassaneaeaans 3.03(b)
E ) S Recitals
EXCDANEC ACL ..ttt e e 3.05(b)(i)
T S USSP 1.01
D3 2 SOOI UT RO 3.05(b)(iv)
Filed Company CONEIACE ........ooiii ettt eaeeaeas 3.15(a)
FUIILE 1ot r ettt e e s ae e e e bt e e e eb e bt e b e nar e b e eae e 3.05(b)
FINAE OFACT .11 etrvriie oo e s et ettt e ettt ettt e e st et e e et mbe e e s mee e e smneeeeenneeeeenbeeeennseseeesnneanas 7.01(b)
FINAMCINE oot sne e ce s s ae e ca s asr e senn s eneesrabe s e assnreereessennsenaneas 4.06
FINAMCING PATICS . cevvirriertirienireeis et re et ree et siesane e e st e sre et e st e e e sbe e sr e e et e s beesaevemn e 5.04(b)
FInancing SOUTCE PATTICS ..ot eie e et s ae s e be s aesatnesrane s 9.07
B A ettt ettt et e e ne e et e et be e e atbeeeanneee 3.05(b)(iv)
A A e et et et ettt ettt ettt e et e et e et e e e e eannee e s 3.06(a)
FISRUAC - ettt e e e s e s s ncne e e rabe e e 3.05(b)(in)
INSUTANCE PONCICS oottt et et sae s a b et nee s 3.i8
LR S e e e et r e e bt sre e s an e e ne s ee e rr e anreen 3.09(b)
Legal ROSUAINT . .uiiiiiiiiiii ettt e e et anr s berareaseaessanans saas ss smsnraanranes 7.01(c)
0Tt 1RSSR 3.02
MEAXITTIUIT ATTIOUIIE .. ooeie e cecieiees e oo st e e s ae e berre s s asraebbeaeseatsbatea s e sanbrsanaesin anrrsen i snbannters 6.09(¢)
Y L OO 1.01
MCTEET SUD Lottt e et e e Prcamble
NI P RO ettt et et e e ettt e e et be e et e e e am e e e e emreee e 3.05(b)iv)
PAFCIE ..ottt e et eb e st et e bt s a e e bt et e e bbb eebb e b sat e e an e rb e Prcamble
Parcnt DiISCLOSUIT LEtler .. ..oooiii ittt sr st e b ee et bene e e IV
Parent Material Adverse Effect. ..o 9.03
Parent Required COonSems. ..o it e 4.03(a)
Parent Required Statutory Approvals........ooooo e 4.03(b)(ii}
Parcnt Termination Fee ... 8.02(b)(i)
T ot O PP URRUTRPP Prcamble
PAYINE AZCI oottt ettt et b et e b ab et e st e tt et s ese s s aebesa s easeabenesansareaneans 2.02(a)
P rOCEOAINES oo ee i eree ettt e ettt ae s ee e e et ae et sn e se et e s s anesarennen 5.02
PrOXY SEALCITICIIT ..ottt ettt e et et e e ettt e e ste e e st e s saeteesnneeas 6.01(a)
PUHCA 2005 ... ettt ettt e et e et e e st e e et e e et e e ae et et e sae e aeennees 3.19(a)
Pyament FUnd ... et et e 2.02(a)
Recommendation Change NOLICE .ovveiiiee e e e e e vtes e s e srare e e e s saee s s eaes e s ernennans 5.03(c)
Redactod Feo LOUEr oot e e e anen e 4.06
RCPICSCIIEATIVES .o ei ittt cerreee e er e er ettt e sttt e st e tab e st e e ea s e e mee e e imn e e eamseesnaneessenes 5.03(a)
REQUITCH COMSCIIS ..ueiivvieiieiricri oo ettt sttt e et aeratesanraesicenssnsenrcensbneeranneoncn 4.03(a)
Required S1atutory APProvals ... s e e 4.03(b)(ii)
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SEC 1vvveeeeseesaee s eesesees e e e e ee s et et e e s 3.05(b)(i)

SECUTTIES ACT i iiiiiecctiee it tie e et etres s ree e s re e s eeaaesae s bt ae e tbes e aneesstaneeasaseesansneassanreaeeraens 3.05(b)(1)
SUDSHIULE FIMANCINZ e vv vttt ettt e ettt e e e e st e eeeas 5.04(h
Superior Company Proposal.........ooiiieiieecr e e 5.03(f)(ii)
SUrVIVING COTPOTALION......oiiieririeeee et et see e e reesr e reerteseasseesaas e rne s ianessiassnseesnneennnnserns 1.01
TAKCOVET SUALULC ..oeeiiiiti ittt et e e e e e e e s e e e e e s meeee s e nne 3.13
TECO €Ottt ettt ettt s e eae ekt e es e et e e b e seeass b eeae e sn e ereens 5.01(c)
Transaction LILIEAtION ........ooii et e e 6.04
UHIIEY SUBSIAIATICS ..eeiive it ceree e cen e e sne e et cee et ne et sbenenee e e 3.19(a)
WITHUL BICACKH. ...ttt e et e e e e eee e e eeereenaeeas 8.02(c)
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Exhibit B

[Attached]



ARTICLES OF RESTATEMENT
OF
TECO ENERGY, INC.

To the Department of State
State of Florida

Pursuant to the provisions of the Florida Business Corporation Act, the corporation
hereinafter named (the “Corporation™), does hereby amend and restate its Articles of
Incorporation. '

1. The name of the Corporation is: TECO ENERGY, INC.

2, The text of the Amended and Restated Articles of Incorporation of the
Corporation is annexed hereto and made a part hereof.

Rk ok Ak

CERTIFICATE
It is hereby certified that:

L. The name under which the original articles of incorporation of the Corporation
were filed with the Secretary of State of the State of Florida is: TECO ENERGY, INC,

2. The date of filing of the Corporation’s original articles of incorporation was
January 16, 1981 and its Document Number is F15141,

3. These Amended and Restated Articles of Incorporation (a) amend and restate the
provisions of the Articles of Incorporation of the Corporation in their entirety and (b) upon
recommendation by the board of directors of the Corporation, were duly adopted by the
shareholders of the Corporation on December 3, 2015 in connection with the adoption of the
Agreement and Plan of Merger dated as of September 4, 2015 by and among the Corporation,
Emera US Inc. and Emera Inc. The number of votes cast by the shareholders was sufficient for
approval.

Executed as of the [st day of July, 2016
TECO ENERGY, INC.,, a Florida

C 1

¥Iohn B, Ramil
Tl e: President and Chief Executive Officer
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AMENDED AND RESTATED ARTICLES OF INCORPORATION
OF

TECO ENERGY, INC,
(A Florida For Profit Corporation)

Pursuant 1o Section 6071007 and Section 607.1101 of the Florida Business Corporation Act

(the “Act”), the Articles of Incorporation of TECO Energy, Inc., as amended and restated to
date, are hereby amended and restated in their entirety to read as follows:

ARTICLE 1
NAME
The name of the Corporation is TECO Energy, Inc. (the “Corgo.ration").
ARTICLE 2
DURATION AND EXISTENCE
The Corporation shall exist perpetually.
ARTICLE 3
PURPOSE

The purpose of this Corporation shall be to engage in any lawful act or activity for which
corporations may be organized and incorporated under the Act.

ARTICLE 4

PRINCIPAL OFFICE AND MAILING ADDRESS
The current principal office address and mailing address of the Corporation 1s TECO
Plaza, 702 North Franklin Street, Tampa, Florida 33602.
ARTICLE 5

CAPITAL STOCK

The maximum number of shares of stock which the Corporation is authorized to have
outstanding at any one time is 10,000,000 shares of common stock having a par value of $.01 per
share.
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ARTICLE 6

REGISTERED OFFICE AND AGENT

The current street address of the registered office of the Corporation is Brickell World
Plaza, 600 Brickell Avenue, Suite 3500, Miami, Florida 33131, and the name of the registered
agent of the Corporation at that address is GY Corporate Services, Inc.

ARTICLE 7
DIRECTORS

The number of directors may be increased or decreased from time to time in accordance
with the bylaws but shall never be less than one (1).

ARTICLE 8
INDEMNIFICATION

Provided the person proposed to be indemnified satisfies the requisite standard of conduct
for permissive indemnification by a Corporation as set forth in the applicable provisions of the
Act (currently Sections 607.0850(1) and (2) of the Florida Statutes), as the same may be
amended from time to time, the Corporation shall indemnify its officers and directors, and may
indemnify its employees and agents, to the fullest extent permitted by the provisions of such Act
(subject to any limitations contained in an agreement entered into by such person and the
Corporation), from and against any and all of the expenses or liabilities incurred in defending a
civil, criminal, administrative or investigative action, suit or proceeding {(collectively,
“proceeding”) (other than in a proceeding (a) initiated by such person (unless authorized by the
Board of Directors of the Corporation), or (b) wherein the Corporation and such person are
adverse parties, except for proceedings brought derivatively or by any receiver or trustee) or
other matters referred to in or covered by said provisions, including advancement of expenses
prior to the final disposition of such proceedings and amounts paid in settlement of such
proceedings, both as to action in their official capacity and as to action in any other capacity
while an officer, director, employee or other agent.

Expenses (including attorneys’ fees) incurred by an officer or director in defending any
civil, criminal, administrative or investigative proceeding shall be paid by the Corporation in
advance of the final disposition of such proceeding upon receipt of an undertaking by or on
behalf of such director or officer to repay such amount if it shall ultimately be determined that he
or she is not entitled to be indemnified by the Corporation as authorized in this section. Such
expenses (including attorneys’ fees) incurred by other employees and agents shali also be so paid
upon such terms and conditions, if any, as the Board of Directors deems appropriate.

The indemnification and advancement of expenses provided for herein shall not be
deemed exclusive of any other rights to which those indemnified may be entitled under any
bylaw, agreement, vote of shareholders or directors or otherwise, both as to action in his or her

3.
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official capacity and as to action in another capacity while holding such office. Such
indemnification shall continue as to a person who has ceased to be a director, officer, employee
or agent, and shall inure to the benefit of the heirs and personal and other legal representatives of
such a person. Except as otherwise provided above, an adjudication of liability shall not affect
the right to indemnification for those indemnified.

ARTICLE 9

BYLAWS

The bylaws may be adopted, altered, amended, or repealed by either the shareholders or
the board of directors, but the board of directors may not amend or repeal any bylaws adopted by
shareholders if the shareholders specifically provide that such bvlaws are not subject to
amendment or repeal by the directors.

ARTICLE 10

AMENDMENT

The Corporation reserves the right to amend or repeal any provision contained in these
Articles of Incorporation, and any right conferred upon the sharcholders is subject to this

reservation.

IN WITNESS WHEREOF, these Amended and Restated Articles of Incorporation have
been executed as of the 1st day of July, 2016.

TECO ENERGY, INC.,, a Florida corporation

< Z

Name:,kfﬁn B. Ramil
Title: President and Chief Executive Officer
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