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AFFIDAVIT TO THE SECRETARY OF STATE OF FLORIDA
TO FILE OR QUALIFY

AMERICAN INDUSTRIAL PROPERTIES REIT
A TEXAS REAL ESTATE INVESTMENT TRUST
In accordance with Section 609.02 of Florida Statutes, pertaining to Cofnmon Law Declarations of _

Trust, the undersigned, the Chief Executive Officer of American Industrial Properties REIT a Texas
Real Estate Investment Trust hereby affirms in order to file or qualify American Industrial Properties

REIT, in the State of Florida.

1. Two or more persons are named in the Trust.
2. Theprincipal address is: Fer w R
& @ ~
6210 North Beltline Road, Suite 170 2 I -
== = ¥
Irving, Texas 75063-2656 , 7 G 1 e N
' o< 7
3. The registered agent and office in the State of Florida is: T‘—:‘-; 2 M -
£ = O
CT Corporation System = .
w0V

1200 S. Pine Island Road
Plantation, Florida 33324

4. Acceptance by the registered agent: Having been named as registered agent to accept service
of process for the above named Declaration of Trust at the place designated in this affidavit,

I hereby accept W&md agent and agree to act in this capacity.
ﬁ

5.
the association prgposes to conduct its business in Florida. :

AMERICAN INDUSTRIAL PROPERTIES REIT,
a Texas Real Estate stment Trust

By: |
Charles Wolcott
Chief Executive Officer

D1995A:98734-1
41303:0033




STATE OF TEXAS }
)

COUNTY OF DALLAS )

This instrument was acknowledged before me on ﬂpwf« 27,199 by Charles Wolcott Chief
Executive Officer of American Industrial Properties REIT, a Texas Real Estate Investment Trust.

\ M s

Notary Public State of”
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My commission expires:
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TRUE AND CORRECT -

)\ COPY OF ORIGINAL
FILED IN DAL

COUNTY CLE

RX'S OFFIC

DECLARATION OF TRUST

mRAMMELL CROW REAL ESTATE INVESICRS

as the Trust Managers of a real
Real Estate Investment
he following Declaration of Trust for

The undersigned, oui.s
estate investment trust
Trust Act, hereby adopt t
such trust.

under the Texas

ARTICLE ONE

The name of the trust (the "Prust"”) is Trammell Crow Real
An assumed name certificate setting forth

Estate Investors.
d in the manner prescribed by law.

such name has been file

ARTICLE TWO

The Trust is formed pursuant.to the Texas Real Estate
Investment Trust Act and has the following as its purpose:

hold, lease, manage, sell, exchange, develop.,
erty and interests in real
ther business
tion with the foregoing and
11 powers conferred by the laws of

1 estate investment trusts

te Investment Trust Act,

£ the things hereinafter set forth to
1 persons might or could do.
"interests in real
tated herein shall not include
yalty interests.

To purchase,
subdivide and improve real prop
property. and in general,
and do any other acts

to have and exercise a
the State of Texas upon rea
formed under the Texas
and to do any or all o
the same extent -as natura
term "real property”
property” for the purposes s
severed mineral, olil. or gas ro

to carry on any o
in connec

Real Esta

and the term

ARTICLE THREE

any character, major capital

n fifteen (15) years of purchase
Such major capital imprcvements
hase price of such real property, -
d property at the time of purchase or

e limits of a city, town or

ate of Texas may force

by filing suit in any district

d shall receive from the Trust.

a“i'*Athqfany real property of
improvetiénts must be made withi
or the property must be sold.
must équal_or exceed the purc
if the same is unimprove
property cutside the corporat
village.- Any citizen of the St
compliance with this provision
court of the state of Texas an

27.00 DEED
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if the Trust ie ‘..recd to sell a real property inte.est under
this provwi.lon, the sum of five percent (5%) of the sale price

¢7-such veal property interest as compensation.

ARTICLE FOUR

The address of the Trust's initial principal office and
place of business is 3500 LTV Center, 2001 Ross Avenue, Dallas,

Texas 75201.

ARTICLE FIVE ) -

The names and mailing addresses of the Trust Managers are
as follows:

NAME ,  MAILING ADDRESS

Trammell Crow* 3500 LTV Center
. 2001 Ross Avenue
Dallas, Texas 75201-2997

David F. Clossey* _ © 3500 LIV Center
' 2001 Ross Avenue
Dallas, Texas 75201-2997

W. H. Bricker=* ‘ 3300 Diamond Shamrock Tower
717 North Harwood Street
Dallas, Texas 75201

George P. Jenkins W. R. Grace & Co.
114 Avenue of the Americas

New York. New York 10036

William J. Poorvu Harverd Graduate School of
Bubimaos -

Boston, Massachusetts 02162

* Resident Trust Managers.

ARTICLE SIX

The period of the Trust's duration is not to exceed 15
years. The Trust may be sooner terminated by the vote of the
holders of at least a majority of the voting power of the
outstanding Shares.

-2-- - g5189 5803




ARTICLE SEVEN

The Truct shall have authority to issue
shares, without par value, of beneficial interest {the
"Shares"”). All of the Shares shall be equal in all respects to
every other such Share and shall have no preference,
conversion, exchangv o: preemptive rights.

ARTICLE EIGHT

The Trust shall issue Shares only for money or property:
actually received.

ARTICLE NINE

The Trust Managers shall hold all mgne& and property
received for the issuance of Shares for the benefit of the

owner of such Shares. ..

ARTICLE TEN

The Trust will not commence operations until the beneficial
ownership of Shares is held by 100 or more persons with no five
persons owning more than 50% of the total number of outstanding
Shares. The word “"person,” as used in the immediately
preceding sentence, shall not include corporations.

ARTICLE ELEVEN

The Trust shall not engage in any businesses that do not
further the purpose of a real evtate investment trust formed
pursuant to the Texas Real Estate Investment Trust Act, as such
purpose is set forth at Article Two herec.. .

ARTICLE TWELVE

cumulative voting for the election of Trust Managers is
prohibited, except that in any election of Trust Managers On or
after the date on which the Trust becomes aware that any 30%
Sharcholder (as defined below) has become a 30% Shareholder,
there shall be cumulative voting for the election of Trust
Managers so that any holder cf Shares may cumulate the voting
power represented by his Shares and give one candidate a number

—3- - 85189 5810




of votes equal . the number of Trust Managers to be elected
multiplied by tue number of votes to which such Shares are
eatitled, or distribute such wotes on the same principle among
as many candidates for election as such holder of Shares
determines. For the purposes of this Article Twelve, a "30%
Shareholder” shall mean any person who or which is the
beneficial owner, Jirectly or indirectly, of 30% or more of the
outstanding Shares. Any shareholder who intends to cumulate
his votes pursuant to this Article Twelve must give written
notice to the Trust Managers of his intention on or before the
day preceding the election at which such shareholder intends to
cumulate his votes. The cumulative voting right provided by
this Article Twelve shall be suspended at such time as there is
no person who beneficially owns more than 30% of the
outstanding Shares. ]

ARTICLE THIRTEEN

Except as otherwise expressly provided in this Article
Thirteen, Business Combinations. (as defined herein) between the
Trust and a beneficial holder of.10% or more of the Trust’'s
outstanding Shares (an "Interested Shareholder") shall be
approved by the affirmative vote of the holders of at least 80%
of the voting power of the outstanding Shares.

“Business Combination", as used herein, means (i) any
liquidation, merger or consolidation of the Trust with or into
an Interested Shareholder or a corporation, which after the
merger or consolidation would be an assnciate or affiliate of
an Interested Sharehclder, (ii) any sale, lease, exchange,
transfer or other disposition, (in one transaction or a series
of transactions), of all or any "Substantial Part" (as defined
herein) of the assets of the Trust to an Interested
Shareholder, (iii) the issuance of any suaurities {other than
by way of pro rata distribution to all sharehzalders) of the
Trust to an Interested Shareholler or .iv! any agreement,
contract or other arrangement providing for any of the
foregoing transactions. The term »substantial Part", a¢ used
herein, means more than 10% of the book value of the total
assets of any person or eutity as of the end of its most recent
fiscal year ending prior to the time the determination is being

made.

The voting requirements outlined above will not apply if
(i) at the time the Business Combination is consummated and
during the preceding 12 months the Trust beneficially owned a
majority of the outstanding equity securities of the Interested

—4- 85189 5811




Share*~lder, {ii) the Business Combination was approved by <
majority of the Trust Managers who at the time such approval
was given were not affiliates or nominees of the Interested
Shareholder and were Trust Managers prior to the time the
Interested Shareholder became an Interested Shareholder (the
“Disintereste? ™ ist Managers") or are successors of -
Disinterested Trust Managers who are not affiliates or nominees
of the Interested Shareholder and who were recommended to
succeed a Disinterested Trust Manager by a majority of the
Disinterested Trust Managers, or (iii) the consideration to be
received by the holders of the outstanding Shares is at least
equal to the greater of the highest per share price (including
any brokerage commissions, transfer taxes and soliciting
dealers’ fees) paid by the Interested Shareholder for any
Shares (a) within the two-year period immediately prior to the
first public announcement-of the proposal of the Business
Combination or (b) in a transaction in which it became an
Interested Shareholder, and is cash or the same form of
consideration as the Interested Shareholder paid to acquire the
largest number of Shares previously acquired by it. ~

ARTICLE FOURTEEN

The Trust Managers may from time to time declare, and the
Trust may pay., dividends on its outstanding Shares in cash or
property, except that no dividend shall be declared or paid
when the Trust is unable to pay its debts as they become due in
the usual course of its business, or when the payment of such
dividend would resuit in the Trust being unable to pay its
debts as they become due in the usual course of business.

ARTICLE FIFTEZR

A holder of Shares shall not b ncisonally or individually
liable in any manner whatsoever for auay debt, ‘act. or-ission or
contractual obligation incurred by the Trust or the Trust
Managers. All written contracts to which the Trust is a party -
shall include a provision that the shareholders shall not be
personally liable thereon. A holder of Shares shall be under
no obligation to the Trust or to its creditors with respect to
such Shares other than the obligation to pay to the Trust the
full amount of the consideration for which such Shares were

issued or to be issued. Upon the payment of such
coansiderats.a, such Shares shall be non—assessable by the Trust.

-5- 35189 5812
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ARTICLE SIXTEEN

No Trust Manager shall be liable for (i) any claims or
damages that may result from hiz acts in the discharge of any
duty imposed or powar conferred upon him by the Texas Real
Estate Investman. Toost Act, this Declaration of Trust, or the
By-Laws of the Trust, if, in the exercise of ordinary care, he
acted in good faith and in reliance upon the written opinion of
an attorney for the Trust or (iii) amny act, omission, loss,
damage or expense arising from the performance of his duty to
the Trust, except for acts, owmissions, losses, damages or
expenses arising from his own willful misfeasance, malfeasance
or negligence. The Trust shall reimburse, indemnify and hold
harmless the Trust Managers to the full extent lawful, from and
against any and all losses, claims, damages or liabilities of
any nature whatsoever in respect to or arising from any acts or
omissions of any of them, except with respect to losses,
claims, damages or liabilities in respect to or arising out of
any Trust Manager's gross negligence or willful misconduct.

ARTICLE SEVENTEEN

A Trust Manager may be removed by the vote or written
consent of the holders of a majority of the outstanding shares,
and may be removed at a special meeting of the shareholders
called for such purpose pursuant to the Trust's By-Laws.

TICLE EIGHTREN

A majority of the Trust Managers shall be Independent Trust
Managers. "Independent Trust Manager"” as used herein means a
Trust Manager who, in his individual capacity, (i) is not a TCC
Entity (as defined herein), (ii) does not owi any interest in a
TCC Entity, and (iii) does not perform: &my other services for
the Trust or any TCC Entity except in his capacity as a Trust
Manager. "TCC Entity” as used herein means the general
partnerships, limited partnerships, joint ventures and
corporations that operate under the name "Trammell Crow
Company" and the individuals who are members of the Management
Board of, or are designated as Partners in the Firm or Regional
Partners of, Trammell Crow Company.

ARTICLE NINETEEN
The Independent Trust Managers shall have a fiduciary duty

to the shareholders of the Trust to supervise the relationship
of the Trust with the 2visor (as such term is defined in the

“¢- 85489 5813




Prust’s y-Laws) and the property managers. The following
matter:s must be acted upon or approved by at least a majority
of the Independent Trust Managers:

(a) Reviews. tn be made at least annually, of the Trust's
investment polic.e&s to determine that the policies being
followed by the Trust at any time are in the best interests of
the Trust's shareholders;

(b) The taking of reasconable steps to ensure that (i) the
Trust prepares for each fiscal year ending after the Trust's
initial publlc offerlng of Shares an annual report ::ncernlng
its operations containing financial statements prer:;cd in
accordance with generally accepted accounting prlnc1p1es which
are audited and reported on by independent certified public
accountants, (ii) such annual reports are mailed or delivered
to each shareholder of record as of a record date after the end
of such fiscal year, and (iii) annual meetings of the
shareholders of the Trust are held within a reasonable perlod
following delivery of the annual report;

{c) Termination of any adv;sory contract between the Trust
and the Advisor or any property management agreement between
the Trust and a property manager, all such contracts to be
terminable by a majority of the Inderendent Trust Managers;

(d) Determinations, to be made at least annually, that the
compensation that the Trust contracts to pay to the Advisor or
any property manager is reasonable in relation to the nature
and quality of services performed, ana that the provisions of
such contract are being carried out, with, in the case of the
Advisor, each such determination being based upon the factors
set forth at Section 5.4 of the Trust's By-Laws and such other
factors as the Independent Trust Managers mav deem relevant;

(e) Approvals by a majority of :54 Tndependent Troust
Managers and disclosures to the Trust's shareholders, which
shall be required with respect to any borrowings by the Trust
which would cause the aggregate borrowings of the Trust to
exceed an amount equal to 300% of the Trust's Net Assets (as
such term is defined in the Trust's By-Laws):

(f) Determinations as to whether in determining the value
of real property tc be acquired by the Trust such determination
is to be made by a qualified independent real estate appraiser;
and

~7- 85489 S5814&
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(g) DNotor inctions, which shall be a prerequisite to any
investmsaiz b the Trust in a junior mortgage loan, that such
loan is (i) either (A) adeguately secured on the basis of the
equity of the borrower in the property underlying such
investment or (B) a financing device entered into by the Trust
to establish the priority of its capital investment over the
capital investrvai oFf others investing with the Trust in a real
estate project, and (ii) not and may not be made subordinate to
a mortgage held by the Advisor, an affiliate of the Advisor or
a Trust Manager of the Trust. -

ARTICLE TWENTY

The Independent Trust Managers shall determine at least
annually that the total fees and expenses of the trust are
reasonable and in accordance with the provisions of the Trust's
By-Laws pertaining to such fees and expenses. :

ARTICLE TWENTY-ONE

This Declaration of Trust may be amended from time to time
by the affirmative vote of the holders of at least two-thirds
of the outstanding Shares, except that (i) Article Six hereof
{(relating to the duration of the Trust); (ii) Article Eleven
hereof (relating to the prohibition against engaging in
non-real estate investment trust businesses); and (iii)
Article Thirteen hereof {(relating to the approval of Business
Combinations) may not be amended or repealed, and provisions
inconsistent therewith may not be adopted, except by the
affirmative vote of the holders of at least B0% of the
outstanding Shares.

IN WITNESS WHEREQF, the undersigned and the Trust Managers

hereinabove named, do hereby execute +this Daciaration of Trust
as of the Q4% day of ‘%_, 198%, T o




Trust Manager

THE STATE OF _TEXAS __ )
)
COUNTY OF DALLAS } _ _
I, Gerry Madone » Notary Public in and for _ Dallas
County, Texas , do hereby certify that on this26th day of
September, 1985, personally appeared before me, David Clossey '

who being by me first duly sworn, declared that he is the )
person who signed the foregoing document as Trust Manager, and
that the statements therein contained are true.

,.‘-- Mg,

, - .-;(9 .. NO}":,:“ R

SAr Ca% : =
Pimi F N NOTARYPUBMCINANDFOR

i :"‘* : RS .THE STATE OF TEXAS
*E,_% oxmm.ss;ien E:xpues- : -

/Q‘G? -7
S ‘ »

f!-..‘..'

f@
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¥ Trust Manager

THE STATE OF TEXAS

COUNTY OF _ DALLAS

I, Gerry Madone . Notary Public in and for Dallgs
County, Texas , do hereby certify that on this 26th day of
September, 1985, personally appeared before me, Trammell Crow .
who being by me first duly sworn, declared that he is the
person who signed the foregoing document as Trust ‘Manager, and’
that the statements therein contaiped are true.

5% : : /éﬁbv L/
3y

NOTARY PUB IN AND FOR
THE STATE OF TEXAS

7 .

i 2,
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THE STATE OF _TEXAS

COUNTY OF DALLAS

1, Geurry Madone

County, Texas .
September, 1985

r

r

who being by me first duly sworn,
person who signed the foragoing document as Trust Manager,
that the statements therein contained are true.
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Notary Public in and for _Dallas
do hereby _
personally appeared before me,

~ ;

@dst Manager

)
)
)

certify that on this g2gth day of

declared that he is the _
and

NOTARY PUBYLIC IN AND FOR
THE STATE OF TEXAS

g5ii89

5818




THE STATE OF M@
COUNTY OF M;/g'?_,é

I, éé,ﬁn/g/é&h

County. A/-CT/..
wéo being by

person who signed the

that the statements the

My Commission Expires:

do hereby certify t
personally appeared
me first duly sworn,

)

. ‘t\-.____: f,""-,. “.-'-:'
F X MICHALL 5 cf, |
NOIREY PIBIGA Sy ot S Bork
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declared that he is the
foregoing document as Trust Manager,
rein contained are true.
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[
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Trus@ Manager

THE STATE OF Mwﬂ ) o
) ' .
COUNTY OF _fleed foh ) , , _
I, Mbﬁujfg,é_lm_f, Notary Public in and for ﬂ&z%ﬂi o
Copnty, Mg- " do hereby certify that on this 246 day of
, personally appeared before me, wtront J. 20U,

who being by me first duly sworn, declared that he is the
person who signed the foregoing document as Trust Manager, and
that the statements therein contained are true.

My Commission Expires:

feed 30, /P

. L
. \.\'_.....:.?%&
f & JMGHAEL B GIdSOS
£ NOTARY PUB
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~. TRUE AND CORRECT
& COPY OF ORIGINAL
/ FILED IN DALLAS

AMENDED AND RESTATED DECLARATION OF TRUST _ s

‘.,-,-7_,4:.:'7_

-

Y
£ Y

COUNTY CLERK'S OFFICE

it st el
OF :
AMERICAN INDUSTRIAL PROPERTIES REIT ?EED 2340

oIl 232 .00
ADD1 2789 000DOOG 0205 3e0%PM  2/08/93

Pursuant to the provisions of Section 23 of the Texas Real Estate Invesiment Trust Act,
the undersigned real estate investment trust adopts this Amended and Restated Declaration of
Trust which accurately sets forth the Declaration of Trust and ali amendments in effect through
the date hereof. This Amended and Restated Declaration of Trust was adopted by the
Shareholders of the Trust on August 31, 1993 pursuant to the affirmative vote of the holders of
at least two-thirds of the ouistanding Shares of the Trust.

ARTICLE ONE

The name of the trust (the “Trust") is American Industrial Properties REIT. Anassumed
name certificate setting forth such name has been filed in the manner prescribed by law.

ARTICLE TWO

The Trust is formed pursuant io the Texas Rua] Estatc Tnvestment Trust Act and has the
following as its purpose: -

To purchase, hold, lease, manage, sell, exchange, develop, subdivide and improve real
property and interests in real property, and in general, to carry on any other business and
do any other acts in connection with the foregoing and to have and exercise all powers
conferred by the laws of the State of Texas upon real estate investment trusts formed
under the Texas Real Estate Investment Trust Act, and to do any or ali of the things
hereinafter set forth to the same extent as natural persons might or could do. The term
"real property” and the term "interests in real property” for the purposes stated herein
shall not include severed mineral, oif or gas royalty interests.

ARTICLE THREE

ok

LIS

. improveiments must equal or exceed the purchase price of such real property if the same is

e lnd g ~ As to any real property of any character, major capital lmprovements must be madc

wuhm ﬁfteen (15) years of purchase or the property must be sold. Such major capltal

--unimproved property at the time of purchase or property outside the corporate limits of a city,
- lown or’ wllage Any citizen of the State of Texas may force compliance with this provision by
" filing suit in any district court of the State of Texas and shall receive from the Trust if the Trust

'is foréed to7sell a real property interest under this provision, the sum of five percent (5%) of the .
sale price of such real property mterest as compensation. .

: - - Iy .
o u \ A - . u L
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ARTICLE FOUR

The address of the principal office and place of business of the Trust is 6220 North
Beliline, Suite 208, Irving, Texas 75063.

ARTICLE FIVE

The names and mailing addresses of the Trust Managers are as follows:

NAME
W. R. Bricker*

D. S. Energy Services, Inc.
Bent Tree One, Suite 350
16475 Dallas Parkway
Dallas, Texas 75248

George P. Jenkins 485 Ridgewood Avenue

Glen Ridge, New Jersey 07028

Charles W. Wolcott* 6220 North Beltline

" Suite 205
- Irving, Texas 75063

* Resident Trust Managers.

ARTICLE SIX

The period of the Trust’s duration is not to exceed 15 years. The Trust may be sooner

terminated by the vote of the holders of at least a majority of the voting power of the outstanding
Shares,

ARTICLE SEVEN

"The Trust shall have authority to issue 10,000,000 shares, par value $0.10 per share, of
beneficial interest (the "Shares"). Al of the Shares shall be equal in all respects to every other
such Share, and shall have no preference, conversion, exchange or preemptive rights.

ARTICLE EIGHT

The Trust shall issue Shares only for meney or property actually received.

-2-
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ARTICLE NINE

The Trust Managers shall hold all money and property received for the issuance of
Shares for the benefit of the owner of such Shares.

ARTICLE TEN

The Trust will not commence operations until the beneficial ownetship of Shares is heid
by 100 or more persons with no 5 persons owning more than 50% of the toial number of
outstanding Shares. The word "person® in the immediately preceding sentence shall not include
corporations.

ARTICLE ELEVEN

The Trust shall not engage in any businesses that do not further the purpose of a real
estate investment trust formed pursuant to the Texas Real Estate Investment Trust Act, as such
purpose is set forth at Article Two hereof.

 ARTICLE TWELVE

Cumulative voting for the election of Trust Managers is prohibited, except that in any
election of Trust Managers on or after the date on which the Trust becomes aware that any 30%
Shareholder (as defined below) has become a 30% Shareholder, there shall be cumulative voting
for the election of Trust Managers so that any holder of Shares may cumulate the voting pawer
reprezented by his Shares and give one candidate a number of voles equal to the number of Trust
Managers to be elected multiplied by the number of votes to which such Shares are entitled, or
distribute such votes on the same principle among as many candidates for election as such holder
of Shares determines, For the purposes of this Article Twelve, a “30% Shareholder” shall mean
any person who or which is the beneficial owner, directly or indirectly, of 30% or more of the
outstanding Shares. Any Shareholder who intends to cumulate his votes pursuant (o this Article
Twelve must give wrilten notice to the Trust Managers of his intention on or before the day
preceding the election at which such Shareholder intends to cumulate his votes, The cumulative
voting right provided by this Article Twelve shall be suspended at such time as there is no
person who beneficially owns more than 30% of the cutstanding Shares.

ARTICLE THIRTEEN
Except as otherwise expressly provided in this Article Thirteen, Business Combinations
(as defined herein) between the Trust and a beneficial holder of 10% or more of the Trust's

outslanding Shares ¢an "Intercsted Shareholder”) shall be approved by the affirmative vote of
the holders of at least 80% of the voting power of the outstanding Shares.

83174 5638

————_




"Business Combination”, as used herein, means (i) any liquidation, merger or
consolidation of the Trust with or into an Interested Shareholder or a corporation, which after
the merger or consolidation would be an associate or affiliate of an Interested Sharcholder, (ii}
any sale, lease, exchange, transfer or other disposition, (in one transaction or a series of
transactions), of all or any "Substantial Part” (as defined herein} of the assets of the Trust {o an
Interested Shareholder, (iii) the issuance of any securities (other than by way of pro rata
distribution to all Shareholders) of the Trust to an Interested Shareholder or (iv) any agreement,
contract or other arrangement providing for any of the foregoing transactions. The term
"Substantial Part”, as used herein, means more than 10% of the book value of the total assets
of any person or entity as of the end of its most recent fiscal year ending prior to the time the
determination is being made.

The voting requirements outlined above will not apply if (i) at the time the Business
Combination is consummated and during the preceding 12 months the Trust beneficially owned
a majority of the outstanding equity securities of the Interested Sharehelder, (i) the Business
Combination was approved by a majority of the Trust Managers who at the time such approval
was given were not affiliates or nominees of the Interested Shareholder and were Trust Managers
prior to the time the Interested Shareholder became an Interested Shareholder (the "Disinterested
Trust Managers") or are successors of Disinterested Trust Managers who are not affiliates or
nominees of the Interested Shareholder and who were recommended to succeed a Disinterested
Trust Manager by a majority of the Disinterested Trust Managers, or (iii) the consideration to
be received by the holders of the outstanding Shares is at least equal to the greater of the highest
per share price (including any brokerage commissions, transfer taxes and soliciting dealers’ fees)
paid by the Interested Sharcholder for any Shares (a) within the two-year period immediately
prior to the first public announcement of the proposal of the Business Combination or (b) in a
transaction in which it became an Interested Shareholder, and is cash or the same form of
consideration as the Interested Shareholder paid to acquire the largest number of Shares
previously acquired by it.

ARTICLE FOURTEEN

The Trust Managers may from time to time declare, and the Trust may pay, dividends
on its outstanding Shares in cash or property, except that no dividend shall be declared or paid
when the Trust is unable 1o pay its debts as they become due in the usual course of its business,
or when the payment of such dividend would result in the Trust being unable to pay its debis
as they become due in the usval course of business.

ARTICLE FIFTEEN

A holder of Shares shall not be personally or individually liable in any manner
whatsoever for any debt, act, omission or contractual obligation incurred by the Trust or the
Trust Managers. All written contracis to which the Trust is a party shall include a provision that
the Sharcholders shall not be personally Hable thereon. A holder of Shares shall be under no
obligation to the Trust or to its creditors with respect to such Shares other than the obligation
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to pay to the Trust the full amount of the consideration for which such Shares were issued or
to be issued. Upon the payment of such consideration, such Shares shall be non-assessable by
the Trust.

ARTICLE SIXTEEN

No Trust Manager or Trust Officer shall be liable for (i) any claims or damages that may
result from his acis in the discharge of any duty imposed or power conferred upon him by the
Texas Real Estate Investment Trust Act, this Declaration of Trust, or the By-Laws of the Trust,
if, in the exercise of ordinary care, he acted in good faith and in reliance upon the written
opinion of any attorney for the Trust or (ii) any act, omission, loss, damage or expense arising
from the performance of his duty to the Trust, except for acts, omissions, losses, damages or
expenses arising from his own willful misfeasance, maifeasance or negligence. The Trust shail
reimburse, indemnify and hold harmless the Trust Managers and the Trust Officers to the full
extent lawful, from and against any and all losses, claims, damages or liabilities of any nature
whatsoever in respect to or arising from any acts or omissions of any of them, except with
respect to losses, claims, damages or liabilities in respect to or arising out of any Trust
Manager’s or Trust Officer’s gross negligence or wiliful misconduct.

ARTICLE SEVENTEEN

A Trust Manager may be removed by the vote or written consent of the holders of a
majotity of the outstanding shares, and may be removed at a special meeting of the Shareholders
called for such purpose pursuant to the Trust’s By-Laws,

ARTICLE EIGHTEEN

A majority of the Trust Managers shall be Independent Trust Managers. "Independent
Trust Managers" as used herein means 2 Trust Manager who (i) dogs not perform any services
for the Trust (except in the capacity as a Trust Manager) whether as an agent, advisor,
consultant, employee, property manager, or in any other capacity whatsoever (other than as
Trust Manager), and (ii) is not an "affiliate” of any person or entity that performs any services
for the Trust (other than as a Trust Manager). "Affiliate” as used herein means any individual,
corporation, partnership, trust, unincorporated organization, association or other eatity that,
directly or indirectly, through one or more intermediarics, controls, is controlied by, or is under
common conirol with any person or entity that performs any services for the Trust (other than
as a Trust Manager).

ARTICLE NINETEEN
The Independent Trust Managers shall have a fiduciary duty to the Shareholders of the
Trust to supervise the relationship of the Trust and the property managers, The following
matters must be acted upon or approved by at least a majority of the Independent Trust
Managers:

5-
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(@)  Reviews, to be made at least annually, of the Trust’s investment policies to
determine that the policies being followed by the Trust at any time are in the best interests of
the Trust’s Shareholders;

(®  The taking of reasonable steps to ensure that (i) the Trust prepares for each fiscal
year ending after the Trust’s initial public offering of Shares an annual report concerning its
operations coniaining financial statements prepared in accordance with generaily accepted
accounting principles which are audited and reported on by independent certified public
accountants, (i) such annual reports are mailed or delivered to cach Shareholder of record as
of a record date after the end of such fiscal year, and (iii) annual meetings of the Shareholders
of the Trust are held within a reasonable period following delivery of the annual report;

{¢)  Termination of any advisory contract between the Trust and any advisor or any
property management agreement beiween the Trust and a property manager, all such contracts
to be terminable by a majority of the Independent Trust Managers;

(d) Determinations, to be made at least annually, that the compensation that the Trust
contracts to pay to any advisor or property manager is reasonable in relation to the nature and
gquality of services performed, and that the provisions of such coniracis are being carried out;

(e)  Approvals by a majority of the Independent Trust Managers and disclosures to the
Trust's Shareholders, which shall be required with respect to any borrowings by the Trust which
would cause the aggregate borrowings of the Trust to exceed an amount equal to 300% of the
Trust's Net Assets (as such term is defined in the Trust's By-Laws);

(H Determinations as to whether in determining the value of real property to be
acquired by the Trust such determination is to be made by a qualified independent real estate
appraiser; and

(¢)  Determinations, which shall be a prerequisite to any investment by the Trust in
a junior mortgage loan, that such loan is (i) either (A) adequately secured on the basis of the
equity of the borrower in the property underlying such investment or (B) a financing device
entered into by the Trust to establish the priority of its capital investment over the capital
investment of others investing with the Trust in a real estate project, and (ii) not and may not
be made subordinate to a mortgage heid by a Trust Manager of the Trust.

ARTICLE TWENTY

The Independent Trust Managers shall determine at least annually that the total fees and
expenses of the Trust are reasonable and in accordance with the provisions of the Trust’s By-
Laws pertaining to such fees and expenses.

33174 5641
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ARTICLE TWENTY-ONE

This Declaration of Trust may be amended from time to time by the affirmative vote of
the holders of at least two-thirds of the outstanding Shares, except that (i) Article Six hereof
(relating to the duration of the Trust); (i) Article Eleven hereof {relating to the prohibition
against engaging in non-real estate investment trust businesses); and (iii) Article Thirteen hereof
(relating to the approval of Business Combinations) may not be amended or repealed, and
provisions inconsistent therewith may not be adopted, except by the affirmative vote of the
holders of at Jeast 80% of the ouistanding Shares.

IN WITNESS WHEREOF, the undersigned and the Trust Managers hereinaboye named,
do hereby execute this Amended and Restated Declaration of Trust as of the 31st day of August,

oS ok

Trust Manager
THE STATE OF _Tanao) )
}
COUNTY OF __{af{fas’ }
' 1, BAREN . HAT. ﬁ’&‘gtary Public in and for _pArens  County, “E§¥RC , do hereby
certify that on this _2nd day of _ Seglimbpy , personaily appeared before me,
WILLIAN _#. _BRicrg®: , who being by me first duly sworn, declared that he is the person who

signed the foregoing document as Trust Manager, and that the statements therein contained are
true.

SHRD- R —Karamy 'H-%&dd_‘
HGATR U  NOTARY PUBLIC IN ANJ FOR
R - - THE STATE OF __Tgxss
My. Commission "Expires:
"-"-I'.ﬁ‘§ b
iy
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Trust Manager

THE STATE QF “Tayas) ;
COUNTY OF __ falfon )

1, KAREN W H#T”‘f‘ﬁotary Public in and for pauwgs  County, 78¥4s , do hereby
certify that on this Zed day of , personally appeared before me,
CHARLES W- yia_:gg'r[ , who being by me first duly sworn, declared that he is the person
who signed the foregoing document as Trust Manager, and that the statements therein contained
are.true. ’

STTEL A
A .

-;:.. .ql‘.‘q,‘ "'»':.',. . ;',._ ) R
FRAE AT o __ngumgﬁ_ﬂ%igﬁat
N AT R . NOTARY PUBLIC IN ANIY FOR
T  THE STATE OF _7Ep4s
* My-Cotmission Expires: = :
ROV 1IPYX 1A -
-8-
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TTRUE AND CORRECT &

\COPY OF DRIGINAL =8,

F/ FILED W DALLAS =
COUNTY CLERK'S OFFICE

SECOND AMENDED AND RESTATED DECLARATION OF TRUST

OF DEED 21.08
AMERICAN INDUSTRIAL PROPERTIES REIT . TOTL. 21.00
TBGL 1979 ODDOOBO 1545 11:06Af 10/29/9%

Y

the undersigned real estate investment trust adopts this Second Amended and Restated
Declaration of Trust which accurately sets forth the Declaration of Trust and all amendments in
effect through the date hereof. 'This Second Amended and Restated Declaration of Tyust was

adopted by the Shareholders of the Trust on October 22, 1993 pursuant to the affirmative vote
of the holders of at least eighty percent (80%) of the outstanding Shares of the Trust,

ARTICLE ONB

The name of the trust (the "Trust") is American Industrial Propertics REIT. An assumed
name certificate setting forth such name has been filed in the manner prescribed by law.

ARTICLE TWO

The Trust is formed purswant o the Texas Real Estate Investment Trust Act and has the
following as its purpose: -

To purchase, hold, lease, manage, sell, exchange, develop, subdivide and improve real
property and interests in real propesty, and in general, to carry on any other business and
do any other acts in connection with the foregoing and to have and exercise all powers
conferred by the laws of the State of Texas upon real estate investment trusts formed
under the Texas Real Bstate Investment Trust Act, and to do any or all of the things
hereinafter g forth to the same extent as natural persons might or could do. The term
“regl property” and the term “interests in real property" for the purposes stated herein
shall not include severed mineral, oll or gas royalty interests.

ARTICLE THREE

As to any real property of any character, major capital improvements must be made
within fifieen (15) years of purchase or the property must be sold. Such major capital
improvements must equal or exceed the purchase price of such real propesty if the same is
unimproved property at the time of purchase or property outside the corporate limits of & city, . -
town or village, Any citizen of the State of Texas may force comphiance with this provision by .=
filing suit in any district court of the State of Texas and shall receive from the Trux if the Trust e
3s forced to selt a roal property interest under this provision, the sum of five percent {5%) of the e

sale price of such real propeity interest as compensation.
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ARTICLE FOUR
The address of the principal office and piace of business of the Trust is 6220 North
Beltline, Suite 205, Irving, Texas 75063,
ARTICLE FIVB
The names and mailing addresses of the Trust Managers are as follows:
NAME ) MAILING ADDRESS
W. H. Bricker* D. S. Energy Services, Inc.
Bent Tree One, Suite 350
16475 Dallas Parkway
Dallas, Texas 75248

George P, Jenkins 485 Ridgewood Avenue
Glen Ridge, New Jersey 07028

Charles W. Wolcott*’ _ 6220 North Beltline
- Suite 205
Irving, Texas 75063

* Resident Trust Managers.

ARTICLE SIX

The period of the Trust’s duration is perpetual. The Trust may be sooner terminated by
the vote of the holders of at least 2 majority of the voting power of the outstanding Shares.

ARTICLE SEVEN
The Trust shall have authority to issue 10,000,000 shares, par value §0.10 per share, of

beneficial interest (the "Shares"). All of the Shares shall be equal in all respects to every other
such Share, and shall have no preference, conversion, exchange or preemptive rights.

APRT R EIGHT

The Trust shall issue Shares only for money of properiy actually received.

93211 3146
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ARTICLE NINE

The Trust Managers shall hold all money and property received for the issuance of
Shares for the benefit of the owner of such Shares.

The Trust will not commence operations until the beneficial ownership of Shares is held
by 100 or more persons with no 5 persons owning more than 50% of the total number of
outstanding Shares. The word "person” in the immediately preceding sentence shall not include
corporations.

ARTICLE BLEVEN

The Trust shall not engage in any businesses that do not further the purpose of a real
estate investment trust formed pursuant to the Texas Real Estate Investment Trust Act, as such
purpose is set forth at Article Two hereof.

ARTICLE TWELVE

Cumulative voting for the election of Trust Managers is prohibited, except that in any
election of Trust Managers on or after the date on which the Trust becomes aware that any 30%
Shareholder (as defined below) has become a 30% Shareholder, there shall be cumulative voting
for the election of Trust Managers so that any holder of Shares may cumulate the voting power
represented by his Shares and give one candidate 2 number of votes equal to the number of Trust
Managers to be elected multiplied by the number of voies to which such Shares are entitled, or
distribute such votes on the same principle among as many candidates for election as such holder
of Shares determines, For the purposes of this Article Twelve, a "30% Sharcholder” shall mean
any person who or which is the beneficial owner, directly or indirectly, of 30% or more of the
outstanding Shares. Any Shareholdsr who intends to cumulate his votes pursuant to this Article
Twelve must give written nofice to the Trust Managers of his intention on or before the day
preceding the election at which such Shareholder intends to cumulate his votes, The cumulative
voting right provided by this Article Twelve shell be suspended at such time as thers is no
person who beneficially owns moro than 30% of the outstanding Shares.

ARTICLE THIRTEEN

Except as otherwise expressly provided in this Adticle Thirteen, Business Combinations
(as defined herein) bstween the Trust and a beneficial holder of 10% or more of the Trust’s
outstanding Shares (an "Interested Sharcholder") shall be approved by the affirmative vote of
the holders of at least 80% of the voting power of the ontstanding Shares.

“Business Clombination”, as used herein, means (i) any liguidation, merger or
consolidation of the Trust with or into an Intesested Sharcholder or & corporation, which afier
the merger or consolidation would be an associate or affiliate of an Interesied Shareholder, (i)

-3-
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' ARTICLE SIXTEEN

No Trust Manager or Trust Officer shall be liable for () any claims or damages that may
result from his rcts in the discharge of any duty imposed or power conferred upon him by the
Texas Real Bstate Investment Trust Act, this Declaration of Trust, or the By-Laws of the Trust,
if, in the exercise of ordinary care, he acted in good faith and in reliance upon the written
opinion of any attorney for the Trust or (ii) any act, omission, loss, damage or expense arising
from the performance of his duty to the Trust, except for acts, omissions, losscs, damages or
expenses arising from his own willful misfeasance, malfeasance or negligence. The Trust ahsll
reimburse, indemnify and hold harmiess the Trust Managers and the Trust Officers to the full
extent lawful, from and against any and all Josses, claims, damages or liabilitles of any nature
whatsoever in respect to or arising from any acts or omissions of any of them, cxcept with
respect to losses, claims, damages or liabilities in respect to or arising ocut of any Trust
Manager’s or Trust Officer's gross negligence or willful misconduct.

ARTICLE SEVENTEEN

ATmstManagermayheremovodbyﬂwvoteorwﬁmconwntofthelmldmofa
majority of the outstanding shares, and may bo removed at a special meeting of the Shareholders
called for such purpose pursuant to the Trust's By-Laws.

ARTICLE BIGHTEEN

A majority of the Trust Managers shall be Independent Trust Managers. *Independent
Trust Managers" s used herein means a Trust Manager who () does not perform any services
for the Trust (cxcept in the capacity as a Trust Manager) whether as an agent, advisor,
consultant, employee, property manager, or in any other cz, ~city whatsoever (other than as
Trust Manager), and (i) is not an "affiliate” of any person or entity that performs any services
for the Trust (other than as a Trust Manager). "Affillate” as used herein means any individual,
corporation, partnership, trust, unincorporated organization, agsociation or other entity that,
directly or indirectly, through one or more intermediaries, controls, is controlled by, or is under
common control with any person or entity that performs any services for the Trust (other than
as a Trust Manage:).

ARTICLE NINETEEN

The Ind:pendent Trust Managers shall have a fiduciary duty to the Sharcholders of the
Trust to supervise the relationship of the Trust and the property managers, The following
matters must be acted upon or approved by at least a majority of the Independent Trust
Managers:

(®) Roviews, to be made at least annually, of the Trust’s investment policies to
determine that the policics being followed by the Trust at any time are in the best interests of
the Trust's Shareholders;

-5-
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any sale, lease, exchange, transfer or other disposition, (in one transaction or a series of
transaciions), of all or any »Substantial Part” (ag dafined herein) of the assets of the Trust 10 an
Interested Sharcholder, (i) the jssuance of any securities (other than by way of pro rata
distribution to all Shareholders) of the Trust to an Interested Shareholder of {iv) any agroement,
contract or other armangement providing for any of the foregoing transactions. The term
“Qyubstantial Part”, as used hefoin, means more than 10% of the book value of the total assets
of any person or entity as of the end of its most recent fiscal year ending prior 1o the time the
determination is being made.

The voting requirements outlined above will not apply if (i) at the time the Business
Combination is consummated and during the proceding 12 months the Trust beneficially owned
a majority of the outstanding equity securities of the Interested Sharcholder, (i) the Business
Combination was approved by & majority of the Trust Managers who at the time such approval
was given were not affiliates or nominees of the Interested Shareholder and were Trust Managers
prior to the time ths Interested Sharcholder became an Interested Shareholder (the vDisinterested
Trust Managers") OF Arc SUCCesSOrs of Disinterested Trust Managers who are not affiliates or
nominees of the Interested Shareholder and who were secommended to succeed a Disinterested
Trust Manager by a majority of the Disinterested Trust Managers, of @ii) the consideration to
be received by the hotders of the outstanding Shares is at east equal to the greater of the highest
per share price (including any brokerage commissions, transfer taxcs and soliciting dealers® foes)
paid by the Interested Shareholder for any Shares () within the two-year period immediately
prior to the first public announcement of the proposal of the Business Combination or (b) in 2
transaction in which it became an Jnterested Shareholder, and is cash or the same form of
consideration as the Interested Shareholder paid to acquire the largest number of Shares
previously acquired by it.

ARTICLE ROURTEEN

The Trust Managers may from time to time declare, and the Trust may pay, dividends
on its ontstanding Shares in cash or property, except that no dividend shall be declared or paid
when the Trust is unable to pay its debts as they become due in the usuat course of its business,
or when the paymeat of such dividend would result in the Trust being unable to pay jts debts
as they become due in the usual course of business.

ARTICLE FIFTEEN

A holder of Shares shall not be personally or individually liable in any manner
whatsoever for any debt, act, omission or contractual obligation incurred by the Trust or the
Trust Managers, All written contracts to which the Trust is a party shall include a provision that
the Sharcholders shall not be personally Hable thereon. A holder of Shares shall be under no
obligation to the Trust or to its creditors with respect to guch Shares other than the obligation
to pay to the Trust the full amonnt of the consideration for which such Shares were issued or

to be issued. Upon the payment of such consideration, such Shares shall be non-assessable by
the Trust.
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(b)  Thotaking of reasonable steps to ensure that (@) the Trust prepares for cach fiscal
year ending after the Trust’s initial public offering of Shares &n annual report concerning its
operations containing financial statements prepared in accordance with generally accepted
accounting principles which are andited and reported on by indepondent certified public
accountants, (i) such annual reports are mailed or delivered to each Sharehoidzr of record as
of a record date after the end of such fiscal year, and (jif) annual moetings of the Sharcholders
of the Trust are held within a reasonable period following delivery of the anaual report;

(¢)  Termination of any advisory contract between the Trust and any advisor or any
property management agreement between the Trust and a property manager, all such contracts
10 be terminable by a majority of the Independent Trust Managers;

(d) Determinations, tobe made at loast annually, that the compensation that the Trust
contracts to pay 1o any advisor or property manager is reasonabie in relation to the nature and
quality of services performed, and that the provisions of such contracts are being carried out;

(¢  Approvals by a majority of the Independent Trust Managers and disclosures to the
Trust's Shareholders, which shall be required with respect 1o any borrowings by the Trust which
would cause the aggregate borrowings of the Trust to exceed an amount equal to 300% of the
Trust's Net Assets (as such term is defined in the Trust’s By-Laws);

(0] Determinations as 'ho whether in determining the value of real property to be
acquired by the Trust such determination is to be made by a qualified independent real estate
appraiser; and

(&  Determinations, which shall be a prerequisite to any investment by the Trust in
a junior morigage loan, that such Joan is (i) either (A) adequately secured on the basis of the
equity of the borrower in the property underlying such investment or (8} a financing device
entered into by the Trust to establish the priority of its capital investment over the capital
investment of others investing with the Trust in a real estate project, and (i) not and may not
be made subordinate to » mortgage held by a Trust Manager of the Trust.

ARTICLE TWENTY

The Independent Trust Managers shal} determine at least annually that the total fees and
expenses of the Trust are reasonable and in accordance with the provisions of the Trust’s By-
Laws pertaining to such foes and expenses.

ARTICLE TWENTY-ONE

This Declaration of Trust may be amended from time to time by the affirmative vote of
the holders of at least two-thirds of the outsianding Shares, except that (1) Atticle Six hereof
(relating to the duration of the Trust); (it} Aricle Hieven hereof (relating to the prohibition
against engaging in non-real estate invesiment trust businesses); and (iif) Article Thirieen hereof
(relating to the approval of Business Combinations} may not be amended or repealed, and
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therewith may not be adopied, except by the affirmative voie of the
holders of at least 80% of the outstanding Shares.

sions inconsistent

i and the Trust Managers hereinabove ramed,

IN WITNESS WHEREOF, the un
aration of Trust as of the 22nd day of

do hereby execute this Amended and Restated Decl

October, 1993.
[ //%@

W. H, Bri

George P. fgnking”’

Charles W. Wolcott
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THE STATE OF TEXAS g
‘COUNTY OF __ fa99n2/ )

BEFORE ME, the undersigned authority, on this 2S84, day of October 1993, personally
W. H. Bricker, known to me to be the person whose name is subscribed to the

‘ .
foregoing instrument and acknowledged to me that the same was execated for the purposes and
consideration therein expressed.

NOTARY PUBLIC ¥OR
THE STATE OR TEXAS

)
)
)

COUNTY OF _Daf%aa)

" AEFORE MBE, the undersigned authority, on this 2@, day of October 1993, personally
George P, Jenkins, known fo me to be the person whose name is subscribed to the

foregoing instrument and acknowledged to me that the same was executed for the purposes and
consideration therein expressed.

.‘““.nuuu”""
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- { Sl THE STATE OF TEXAS

-

", PN
"‘J: [ 4 "“\
Pag e

FeriguneLer

THE STATE OF TEXAS ;
COUNTY OF _Dollas )

BEFORE ME, the undersigned authority, on this _2puday of October

1993, personally
appeared Charles W. Wolcott, known to me to be the pe

rson whose name is subscribed to the
foregoing instrument and acknowledged to me that the same was executed for the purposes and
considesation therein expressed.
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NOTARY PUBLIC IN FOR
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AMERICAN INDUSTRIAL PROPERTIES REIT

The undersigned, acting as the Trust Managers of a real estate investment trust under the
Texas Real Estate Invastment Trust Act {the "Texas REIT Act™), hereby adopt the following Third
Amended and Restated Declaration of Trust for such trust, which replaces in its entirety the
previously enacted Second Amended and Restated Declaration of Trust, which Third Amended and
Restated Declaration of Trast was adopted by the Shareholders of the Trust on Jume 30, 1997
pursuant to the affimative vote of the holders of at least fwo-thitds of the outstanding Shares of the
Trust. . _

ARTICLE ONE

The name of the trust (the "Trust") i "Ametican Indestriel Properties REIT." An assumed
name certificate setting forth such name has been filed in the manner preseribed by law.

ARTICLE TWO
The Trost is formed pursuant to the Texas REIT Act and has the following s its purpose:

To purchase, hold, lease, manape, sell, exchange, develop, subdivide
and improve real property and interests in real property, and in
general, to carry on any other business and do any other acls in
connection with the foregoing and to bave and exercise all pewers
conferred by the laws of the State of Texas upon real estate
investment trusts formed under the Texas REIT Act, and to do any or
all of the things hereinafter set forth to the same extent as natural
pe.rsons m.ight or could do. The term “real property” and the term

* "interests in real property" for the purposes stated herein shall not
mck..:i: severed mineral, ol or gas royalty interests.

,:,’ -

sy - ARTICLE THREE

The addvess of the Tmt's  principel office and place of business s 6220 North Belfiine, Suite
- 205, irving, Texas 75062, .7 -
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ARTICLE FOUR
The street address of the Trust's registered office is 6220 North Beltline, Suite 205, Irving,
Texas 75063, The name of the Trust's registered agent at that address is Marc A. Simpson.
ARTICLE FIVE

The names and business addresses of the Trust Managers approving and adopting this
Dreclaration of Trust are as follows:

Name Mailing Address

Wilkiam H. Bricker 16475 Dhallas Parkway, Suite 350
Dallag, Texas 75248

T. Patrick Duncan 8000 Robert F. McDermott Frwy., Suite 600
San Antonio, Texas 78230

Robert E. Giles 5051 Westhsimer, Svite 300
Houston, Texas 77056

Edward B. Kelley 8000 Robert F. McDermot: Frwry., Suite 500
San Antonio, Texas 78230

Charles W. Wolcott 6220 North Beltline, Suite 205

Irving, Texas 75063

ARTICLE SIX

The period of the Trust's dwmtion is perpetual. The Trust may be sooner terminated by the
vote of the holders of at lesst a majority of the outstanding voting Shares.

ARTICLE SEVEN

The aggregate mumber of shares of beneficial interest which the Trust shall have authority
to issue is five hundred million common shares, par value $0.10 per share ("Common Shares™), and
fifty million prefewred shares, par value $0.10 per share ("Preferred Shares™). All of the Common
Shares saall be equal in all respects to every other such Common Share, and shall have no
preference, conversien, exchange or preemptive rights,

Unless otherwise specified, the term "Shares” in this Declatation of Trust shell be deemed
to referto the Common Shares and, solely to the extent specifically requived hy law or 2s specifically
provided in any resolution or resclutions of the Trust Managers providing for the issue of any
particular series of Preferred Shares, to the Preferred Shares. For purposes of Articies Ten and

A2
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Nineteen {other than Article Nineteer (j)) of this Declaration of Trst, the term Shares shall be
deemed to refer to both the Common Shares and the Preferred Shares and, for purpoges of such
Articles Ten and Nineteen (other than Article Ninetaen (§)), the number of outstanding Shares shall
be deemed to be equal to the value of the Trust's outstanding Shares as determined from time to tine
by resolution of the Tinxst Managers, such determination to include an allocation of relative valoe
among the Common Shares and any outstanding series of Preferred Shares.

The Trust may issue one or more series of Preferred Shares, each soch series to consistof
such number of shaves as shall be determined by resolution of the Trust Managers creating such
series. The Prefemed Shares of each such series shall have such desipnations, prefarences,
conversion, exchange or other rights, participations, voting powers, options, restrickions, limitations,
special tights ot relations, limitations as to dividends, qualifications or temms, or conditions of
redemption thereof, as shell be stated and expressed by the Trust Managers in the resolution or
resolutions providing for the issuance of such series of Preferred Shares pursuant to the authority to
do 50 wkich is hereby expressly vested in the Tmst Managess.

Excepi as otherwise specifically provided in any resolution or resolutions of the Trust
Meanagers providing for the issue of any particular series of Preferred Shares, the number of shares
of any such series so set forth in such resolution or resolutions may be increased or decreased (it
not below the number of shares of such series then outstanding) by a resolution or resolutions
likewise adopied by the Trust Managers.

Except as otherwiss specifcally provided in any resofution or resolutions of the Trust
Managers providing for the issue of any particular scries of Preferred Shares, Preferred Shares
redeemed or otherwise acquired by the Trust shall assume the status of authorized but unissued
Prefemed Shares and shall be unclassified as to series and may thereafter, subject to the provisions
of this Article Seven and to any restrictions contained in any resotution or resolutions of the Trust
Managers providing for the issuance of any such series of Preferred Shares, be reissued in the same
marnner as other authorized but unissued Preferred Shares,

Except as otherwise specifically provided in any resolution or resolutions of the Trust
Managers providing for the issue of any particular series of Preferred Shares, holders of Preferred
Shares shall have no preemptive rights.

Except as atherwise specifically required by law or this Declaration of Trast or as speeifically
provided in any resolution or resolutions of the Tiust Managers providing for the isspance of any
particular series of Preferred Shares, the exclusive voting power of the Trust shall be vested in the
Common Shares of the Trust. Each Common Share entities the holder thereof to one vote at all
meetings of the shareholders of the Trust.

ARTICLE EIGHT

‘The Trust shall issue Shares for consideration consigting of any tangible or intangible benefit
to the Trust, including cash, promissory notes, services performed, confracts for services fo be
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performed, or other securitics of the Trust, such consideration to be detemined by the Trust
Managers.

ARTICLE NINE

The Trust Managers shall manage all money and/or property received for the issuance of
Shares for the benefit of the sharcholders of the Trust.

ARTICLETEN

The Trust will not commence business nnti! it has received for the issuance of Sharss
consideration of at least $1,000 value,

ARTICLE ELEVEN

The Trust shatl not engage in any activities beyond the scope of the purpose of a real estate
investment trust formed pursuant to the Texas REIT Act, as such puipose is set forth in Article Two
hereof,

ARTICLE TWELVE

Cumulative voting for the election of Trust Manngers is prohibited.

ARTICLE THIRTEEN

(2) Theaffimative vote of the holders of not less than 803 of the outstanding Shares of
the Teust, including the affmative vote of the holders of not less than 50% of the outstanding Shares
not owned, directly or indirectly, by any Retated Person {as hereinafter defined), shall be required
for the approval or anthorization of any Business Combination (as hereinafier defined); provided,
however, that the 50% voting requirement referred to above shall not be applicable if the Business
Combination is approved by the affirmative vote of the holders of not less than 90% of the
outstanding Shares; provided farther, that neither the 80% voting requirement nor the 50% voling
requirement referred to above shall be applicable if:

({y  The Trust Managers of the Trust by 2 vote of not Iess than 80% of the Trust
Managers then holding office (A) have expressly approved in advance the
acquisition of Shares of the Trust that caused the Related Person to become
a Related Person or (B) have expressly approved the Business Combination
pricr to the date on which the Related Person involved in the Business
Combiration shall have become a Related Person; or

A
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(i)  The Business Combination is solely between the Trust and another enfity,
100% of the voting stock, shares or comparable interests of which is owned
directiy or indirectly by the Teust; or

(i) TheBusiness Combination 15 proposed to be consummated within one year
of the consummsation of & Fair Tender Offer {as hereinafier defined) by the
Related Person in which Business Combination the cash or Fair Market
Value (as hereinafter defined) of the property, securities or other
consideration to be received per Share by all remaining holders of Shares of
the Traust in the Business Commbination is not less than the price offered in the
Fair Tender Offer; or

(iv)  Ail of condiions (A) through (D) of this subparagraph (iv) shall have been
met: (A)ifand to the extent permitted by law, the Business Combination is
amerger or conselidation, conspmmation of which is propoesed to take place
within one year of the date of the transaction pursuant to which such person
becarne a Related Person and the cash or Fair Market Value of the property,
securities or other consideration to be received per share by all remaining
holders of Shates of the Trust in the Business Combination is tiot tess than
the Fair Price (as hereinafter defined); (B) the consideration fo be received by
such holders is either cash o, if the Related Person shall have acquired the
majority of its holdings of the Trust's Shares for 2 form of consideration other
thatt cash, in the same form of consideration with which the Related Person
acquired such ragjority; (C) after such person has become a Related Person
and prior to consummeation of sech Business Combination: (1) there shall
have been ne reduction in the annual rate of dividends, if any, paid per share
on the Trust's Shares (adjusted as appropriate for recapitalizations and for
Share splits, reverse Share splits and Share dividends), except any reduction
in such rate that is made proporiionately with any decline in the Trust's net
income for the period for which such dividends are declared and except as
approved by a majority of the Continuing Trust Managess (as hereinafier
defined), end {2) such Belated Person shall not have received the benefit,
dirertly or indirectly {except propostionately as a shareholder), of any loans,
advances, puaranteee, pledges or other financial assistance or any tax credits
or other tax advantages provided by the Trust priot to the consurmmation of
such Business Combinatiosn: {other than in connection with financing a Fair
Tender Offer); and (D} a proxy statement that conforms in all respects with
the provisions of the Securities Exchange Act of 1934 (the "Exchange Act™
and the mies and regulations thereunder {or any subsequent provislons
1eplacing the Exchange Act or the mles or regulations therennder) shall be
meiled to holders of the Trust's Shares at least 45 days prior to the
sonsummation of the Business Combination for the parpose of soliciting
shareholder approval of the Business Combination; or

(v)  The Rights (as defined in paragraph (b} of this Article Thirteer) shall have
become exercisable.
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(b)  If a person has become 2 Related Person and within one ycar after the date (the
" A cquisition Date") of the transaction pursuant to which the Related Person became a Related Persen
{¥) a Business Combinstion meeting all of the requirements of subparegraph (iv) of the proviso to
paragraph (2) of this Axticle Thirteen regarding the applicability of the 80% voling requirement shall
not have been consummated and (v) & Fair Tender Offer shall not have been consummated and (2)
the Trust shai! not have been dissolved and liguidated, then, in such event the beneficial owmner of
each Share (not including Shares beneficially ovmed by the Related Person) (cach such beneficial
owner being hereinafter referred to as a "Holdes") shall have the right (individmally a "Right" and
collectively the "Rights”), which may be exercised qubject to the provisions of paragraph (d) of this
Article Thirteen, commencing at the epening of business an the one-year anniversary date of the
Acquisition Date and continuing for a period of 90 days thereafter, subject to extensions &s provided
in paragraph (d) of this Ardicle Thirteen (the "Excreise Petiod”), to sell to the Trust on the terms set
forth herein one Share upon exercise of such Right. Within five business days afler the
commencement of the Exercise Period the Trust shall notify the Holders of the commeticement of
the Exercise Period, specifying thevein the tetms and conditions for exercise of the Rights, During
the Exercise Period, each certificate represemting Shares beneficially owned by a Holder (8
"Certificate™) shall also represent the number of Rights equal to the numnber of Shares represented
thezeby and the surrender for transfer of any Certifieate shalt alse constitute the transfer of the Rights
represented by such Shares. At 5:00 PM., Dallas, Texas time, on the last day of the Exercise Perind,
each Right not exercised shall become void, all rights in respect thereof shall cease es of such time
and the Certificates shall no longer represent Rights.

()  Thepuschase price foraShare upon exercise ol an accompanying Right shall be equal
to the then-applicable Fair Price paid by the Related Person (plus, a5 an allowance for interest, an
amount equal to the prime rate of interest as published in the Wall Street Jourmel and as in efféct
from time ta time fom the Acquisition Date unti the date of the payment for such Share but less the
amount of any cash and the Fair Market Value of @y property or seoutities distributed with respect
to such Shares as dividends or otherwise during such time peried), pursuant to the exercise of the
Right relating thereto, In the event the Related Pearson shall have acquized any of its holdings of the
Trust's Shares for a form of consideration other than cash, the value of such other consideration shalt
be the Fair Market Vaive thereaf,

(d) Notwithstanding the foregoing in paragraph () of this Axticle Thirteen, the Exescise
Period will be deferred in the event (a "Deferral Event™ that the Trust is otherwise prohibited under
appliceble law from repurchasing Shares pursuant to the Rights. In the event the Exercise Petiod
is deferred, or if at any tire the Trust reasonably anticipates that a Deferral Event will exist, the
Trust will, a5 soon as practicable, notify the Holders. I atthe end of any fiscal quarier the Deferral
Event ceases to axist, notice shall be given to the Holders of the comunencement of the deferred
Exercise Period, which Exercise Period shall commence no sooner than 15 days nor more than 45
days from the date of such notice and which shall continue in effect for a period of time equal in
duration to fhe previously unexpired portion of the Exercise Period. Notwithstanding any other
provision of this Declaration of Trust to the contrary, during the Exercise Period (including during
the existence of any Deferral Event), neither the Trust not any subsidiary may dectare or pay any
dividend or make any distribution on its shares or to its shareholders (ather than dividends or
distributions paysble in its Shares or, in the case of any subsidiary, dividends payable to the Trust)
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or purchase, redeem or otherwise acquire or retire for vale, or permit any subsidiary to purchase or
oiherwise acquire for value, any Shares of the Trost if, upon giving effect to such dividend,
distribution, purchase, redemption, or other ecquisition or retirement, the aggregate amount
expended for all such purposas (the amount expended for such purposes, if other than in cash, to be
determized by a majority of the Continuing Trust Menagers, whose determnination shafl be
conclusive} would prejudice the ability of the Trest to satisfy its maximum obligation to purchase
Shares upon exercise of the Rights.

(¢)  Rights may be exercised upon surrender to the Trust's principal transfer agent (the
"Transfer Agent") at its principal office of the Certificate or Certificates evidencing the Shares to be
tendered for purchase by the Trust, together with the form on the reverse thereof completed and duly
signed in accordance with the instructions thereon. In the cvent that 1 Holder shall tender a
Certificate which represents greater than the numbet of Shares which the Holder elects to require the
Trust to purchase upon exercise of the Rights, the Holder shall designete on the reverse side of such
Certificate the aumber of Shares to be sold from such Certificate. The Tramsfer Agent shall
thereupan issae a new Certificate or Certificates for the balancs of the number of Shares not sold to
the Trust, which new Cerificate or Certificates shall also represent Rights for an equivalent number
of Shares.

(h  Forthe purposes of this Article:

@) The term "Business Combination" shell mean (A) any merger or
consolidetion, if and to the extent permitted by law, of the Trust or &
subsidiary, with or info a Related Person, (B) any sale, lease, exchange,
mortgage, pledge, transfir ot other disposition, of all or any Substantial Part
{zs hereinafter defined) of the asscts of the Trust and its subsidiaries (taken
as a whols) {including, without limitation, any voting securities of a
subsidiary) to or with a Related Person, (C) the issuance or transfer by the
Trust or a subsidiary (other than by way of a pro rata distribution to all
shareholders) of any securities of the Trust or a subsidiary of the Trustto a
Related Person, (D) any seclassificetion of securities (including any reverse
Share split) or recapitalization by the Trust, the cffect of which wonld be to
increase the voting power {whethsr or not currently exercisable) of the
Related Person, (E) the adoption of any plan or proposal for the liquidation
er dissolution of the Trust proposed by or on behalf of a Related Person
which involves any transfer of agsets, or any other iransaction, in which the
Related Person has any direct or indirect interest {except proportionately as
a shareholder), (F) any series or combination of ransactions having, direotly
or indirectly, the seme or swbstantially the same effect a3 any of the
foregoing, and {G) any agreement, contract or other asrangement providing,
directly or indirectly, for any of the forcgoing.

(i)  The tenm "Centinuing Trost Manager' shall mean (x) any Trust Manager of
the Trust who is not affiliated with a Related Person and who was a Trost
Manaper immediately prior to the time that the Related Person became 2
Related Person, and {¥) any other Trust Manager who is not affiliated with
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(i)

v}

)

the Related Person and is recommended either by a majority of the persons
described in clause (%) of this subparagraph (if) or by persons described in
this clause (v) who are then Trust Managers of the Trust to sneceed 2 person
described in either the said clause (x) or clause {y) as a Trust Manager of the
Trust. .

‘The term "Fair Market Value® shall mean: {A)in the case of securities, the
highest closing sale price duging the 30-day perlod iremediately preceding the
date in question of such security on the Composite Tape for New York Stock
Exchempge-Listed Stocks, or, if such security is not quoted on the Compasite
Tape on the New York Stock Exchange, or, if such security is not fisted on
sich Exchanpe, on the principal United States securities exchange registered
under the Exchange Act on which such security is listed, or, if such seemity
is not listed on any such exchenge, the highest closing bid quotation with
respect to such security during the 30-day period preceding the date in
question on the National Association of Securities Dealers, Inc. Automated
Quotation System or any syslem then in use, or if no such quotations are
available, the fair market value on the date in question of such security as
reasonably detenmined by an independent appraiser selected by 2 majority of
the Continuing Trust Managers (or, if there are no Continuing Trust
Managers, by the investment banking firm most recently retained by the
Trust) in good faith; and (B) in the case of property other than cash or stack,
the fair market value of such property on the date in quastion as reasonably
Qetermined by an independent appraiser selected by a majority of the
Continuing Trust Managers (or, if there are ro Continuing Trust Managers,
by the investitietit banking firm most recently retained by the Trust) in good
frith. In each case hereunder in which an independent appraiser is to be
selected to determine Fair Market Value, (1} in the event (x) there are no
Continuing Trust Managers, and (y) the investment banking firm most
recently retained by the Trust is unable or elects not o serve as such
appraiser, or {2) in the event there are Continuing Trust Manegers that do not
select an independent appraiser within 10 days of a request for such
appointment made by a Related Person, such independent appraiser may be
selected by such Related Person.

The term "Fair Price" shall mean the highest per-Share price (which, to the
extent not paid In cash, shull egual the Fair Market Value of any other
consideration paid}, with appropriate adjustmendts for recapitalizations and for
Share splits, reverse Share splits aed Share dividends, paid by the Related
Person in acquiring any of its holdings of the Trust's Shares.

The term “Fair Tender Offer" shatl mean o bona fide tender offer for all of the
Trust's Shares outstanding {(and owned by personsother than a Related Person
if the tender offer s made by the Related Person), whether or not snch offer
is conditional upon any minirmont mmber of Shares being tendeted, in which
the aggregate amount of cash or the Fair Market Value of any securities or

A-8
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other property to be received by ail bolders who tender their Shares for each
Share so tendered shall be at least equal to the then applicable Fair Price paid
by a Related Person or paid by the person making the tender offer if such
person is not 2 Related Person. Inthe event that at the Gme such tender offer
is commenced the terms and conduct thereof are not directly regulated by
Section 14(d) er 13(e) of the Exchange Act and the general rules and
regulations promulgated thereunder, then the terms of such tender offer
regarding the time such offer Is held open and regarding withdrawal rights
shalf conform in all respects with such terms applicable to tender offers
regulated by either of such Sections of the Exchange Act. A Fair Tender
Offer shall not be deemed to be "consumnmated” until Shares are purchased
and payment in full has been made foratl duly tendered Shates,

The term "Related Person" shall mesn and include any individual,
carporation, partnership or other "person” (s defined in Section 13(d)(3} of
the Exchange Act), and the "A ffiliates" and "Associates” (as defined in Ruls
12b-2 of the Exchange Act) of any such individual, corporation, parinership
or other persen) which individually or togetiier is the "Beneficial Owner™ {as
defined in Rule $3d-3 of the Exchange Act} in the aggregste of more than
50% of the onistanding Shares of the Trust, other than the Trust or any
employee benefit plan(s) sponsored by the Trust, except that an individual,
corporation, partnership or other person which individually or together
Beneficially Owns or upon conversion of debt secutities {owned or with
regard to which such individual, corporation, partnership or other person is
committed to purchase as of the date of adoption of this Declaration of Trust)
would own i excess of 20% of the outstanding Shares at the time this
provision is adopted by vote of the Trust's shareholders shall only be
considered a Related Person at such time as he, she, it or they acquire in the
aggregate Beneficial Ownership of more than 80% of the cutstanding Shares.

The tetm "Substantial Part” shall meas more than 35% of the book value of
the total assets of the Trost and its subsidiaries (taken as a whole) as of the
end of the fiscal year ending prior fo the time the determination is being
made.

Any person {as such tenmn is defined in subsection (vi) of this parapraph. ()
that has the right to acquire any Shares of the Trust pursuant 10 any
agreement, o7 upon the exercise of conversion tights, watrants or options, or
otherwise, shall be deemed a Beneficial Owter of such Shares for purposes
of deterraining whether such person, individually or together with its
Affiliates and Associates, s 8 Related Person,

For purposes of subparagraph (jii) of paregraph {g) of this Article Thirieen,
the term "other consideration to be received” shall inciude, without limitation,
Shares of the Trust retained by its existing public shareholders in the evemt
of a Business Combination in which the Trust is the surviving entity.

AD
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{(g)  The affirmative voteof the holders of not less than §0% of the outstanding Shares of
the Trust, including the affimative vote of the holders of not less then 50% of the outstanding Shares
not owned, directly or tndirectly, by any Related Person (such 50% voting requirement shaif not be
gpplicable if such amendment, alteration, change, repeal or rescission is approved by the affirmative
vote of not less than 90% of the cuistanding Shares) shall be required o amend, alter, change, repeal
or rescind, or adopt any provisions inconsistent with, this Arficle Thirteen.

{h)  The provisions of this Avtice Thirteen shall be subject to all valid and applicable
laws, including, without limitation, the Texas REIT Aect, and, in the event this Article Thirteent or
any of the provisions hereof are found to be inconsistent with or contrary to any such vatid laws,
such laws shall be deemed to comrol and this Article Thirteen shall be regarded es modified
accordingly, and, as so modified, to continue m foll force and effect,

ARTICLE FOURTEEN

The Trust Managers may from time to time declare, and the Trast may pay, dividends on its
outstanding Shares in cash, in property or in its Shares, except that no dividend shail be declared or
paid when the Trust is uneble to pay its debts as they become due in the vsual course of its business,
or when the payment of such dividend would result in the Trust being unable to pay its debts as they
becorne due in the usual course of business.

ARTICLE FIFTEEN

Upon resolution adopted by the Trust Managers, the Trust shall be entitied to purchase or
redeem, directly or indivectly, its own Shares, subject to any limitations of the Texas REIT Act,

ARTICLE SIXTEEN
(8) Imthis Adicle:

(i)  "Indemmitee" means (A} any present or former Trust Manager or officer of
the Trust, (B} any person who whils serving in any of the capacities referred
to io clause (A) hereof served at the Trust's requesi a3 a frust manager,
director, ofiicer, partner, venturer, proprietor, trustee, employee, agent or
similar functionary of another real estate investment trust or foreign or
domestic corporation, partnership, joint venture, sole proprietorship, trust,
employee benefit plan or other entetprise and (C) any person nominated ot
designated by (ot pursnzut to autherity granted by) the Frust Managers or any
committee thereof to serve in any of the capacities referred 1o in clauses {A)
or (B} hersof.

A-10
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(i) "Official Capacity” means (A) when used with respect to a Trust Manager,
the office of Trust Managey of the Trust and (B) when used with respect to
a person other than 2 Trust Manager, the elective oz appointive office of the
Trust held by such person or the employment or agency relationship
undertaken by such person on behalf of the Trust, but in each case does not
include service for any other real estate investment trust er foreign or
domestic carpotation or agy pertnership, joint venture, sole proprietorship,
trust, employee benefit plan or other enterprise.

(i) "Proceeding” means any threatencd, pending or completed action, suit or
proceeding, whether civil, oiminal, administrative, arbitrative or
investigative, any appeal in such an action, suit or procceding, and any
inquiry or investigation that could leed to such an acifon, suit or proceeding.

(b) The Trust shall indeomify every Indemnilce against all judgments, penalties
{including sxcise and similer taxes), fines, amounts paid in setflement and reascnable expenses
actually incurred by the Indemnitee in comection with any Proceeding in which he or she wes, is ot
is threatened to be named defendant or respondent, or in which ke or she was or is a witness without
being named a defendant or respondent, by reason, in whale or in part, of his or her serving or having
served, or having been nominated or designated to serve, in any of the capacities referred to in
parapraph (2)(i) of this Article Sixteen, to the fullest extent that indemnification is permitted by
Texas law. An Indemnitee shall fe deemed to have bezn found lable in respect of any claim, fssue
or matter only after the Indernnitee chall hava been o adjudged by a court of competent jurisdiction
afler exhaustion of all appeals therefrom. Reasonable expenses shall include, without limitation, all
court costs and all fees and disbursements of attomeys for the Indemnitee.

{c)  Without limitation of pamgraph (b) of this Article Sixteen and in addition to the
indemnification provided for in pamgraph (b) of this Article Sixteen, the Trust shall indemnnify every
Indenmitee against reasonable expenses incarred by such person in connection with any proceeding
in which he or she is a witness or a named defendant or respondent because he or she served in any
of the capacities referred to in paragraph (a)(i) of this Article Shrteen,

(@)  Reasonable expenses {including court costs and attorneys’ fees) incurred by an
Indemnites who was or is 2 witness or was, is or is threatened to be made a named defendant or
respondent in & Proceeding shall be paid or reimbursed by the Trust at reasouable intervals in
advanes of the final disposition of such Proceeding afler recelpt by the Trust of a writien underteking
by or on behalf of such Indemnitee to repay the amonnt paid or reimbursed by the Trust if it shall
ultimately be determined that he or she is not entitled to be indemnified by the Trust as authorized
in this Anticle Sixteen. Such written undertzking shall be an unlimited obligation of the Indemnites
but need not be secured and it may be accepted without reference to financial ability to meke
repayment. Notwithstanding any other provision of this Article Sixteen, the Trust may pay or
reimburse expenses incurred by an Indemnnitee in commection with his or her appearance a3 & witness
or other participation in a Proceeding at a time when ke or she is not named a defendant or
respondent in the Proceeding,
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(]  The indemniffeation provided by this Article Sixieen shall (i) not be deemed
exchisive of, or to preclude, any otherrights to whish those secking indemnification mey at any time
be entitled under the Trust's Bylaws, any law, agreement or vote of shareholders or disimterested
Trust Managers, ar otherwise, or under any policy or policies of insurance purchased and maintained
by the Trust on behsif of any [ndemnitee, both as to action in his or her Official Capacity and as to
action in any other capacity, (i) continue a3 t0 a person whe has ceased to be in the capacity by
reason of which he er she was an Indemnitee with respect to matters arising during the period he or
she was in such capacity, and (jif) inure to the benefit of the heirs, sxecutors and administrators of
such & person.

()  Theprovisions of this Article Sixteen () are for the benefit of, and may be enforced
by, each Indemmites of the Trust, the same as if set forth in their entirety in a written instrument duly
executed and delivered by the Trust and such Indemnitee and (ji) constitute & continning offer to all
presemt and futwre Indemnitees. The Trust, by its adoption of this Declaration of Trust, (x)
acknowledges and agrees that each Indemnitee of the Trust has refied upon and ‘will continnz to =ty
upon the provisions of this Article Sixteen in becoming, and serving in any of the capacities referred
to in paragraph (2)(i) of this Article Sixteen, () waives reliance upon, and all notite of acceptance
of, such provisions by such Indemnitees and (2) acknowledpes and agrees that no present or future
Indemnitee shall be prejudiced in his or her right to enforce the provisions of this Article Sixteen in
accordance with their terms by any zet or failure to act on the part of the Trust.

(g)  Noamendment, modification or repeal of this Article Sixwteen or any provisien of this
Article Sixteen shall it any manner terminate, reduce or impair the right of any past, present or fishure
Indemnitees to be indemnified by the Trust, nor the obligation of the Trust to indemnify any such
Indemnitees, under and in sccordance with the provisions of this Article Sixteen as in effect
immediately pricr to such amendment, modification or repeal with respect to claims arising from or
relating to matters occurring, in whole or in past, prior to such amendment, modification or repeal,
regardless of when such claims may be asserted.

() Ifthe indemmification provided in this Article Sixteen s either (3) insufficient to cover
all costs and expenses Incurred by any Indemnitee as a result of such Indemmites being made or
threatened to be made a defendant or respondent in a Proceeding by reason of his or her holding or
having held 2 position named in paragraph (a)(i) of this Article Sixteen or (i) not permitted by Texas
law, the Trast shall indemuify, to the follest extent that indemnification is permitted by Texas law,
every Indemnitee with respect to all costs and expenses incuired by such Indernnitee as a result of
such [ndemnites being made or threatened to be made a defendant or respondent in a Proceading by
reasen of his or her holding or having held a position named in paragraph (a)(i) of this Article
Sixteen. :

(i}  Theindsmnification provided by this Article Sixteen shall be subject to all valid end
applicable laws, including, without Limitation, the Texas REIT Act, and, in the event this Article
Sixteen or any of the provisions hereof or the indemnification contempilated hereby are found to be
inconsistent with or contrary to any such valid laws, sach laws shall be deemed to control and this
Article Sixteen shall he reparded a3 modified accordingly, and, as so modified, to continue in full
force and effect. - )
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ARTICLE SEVENTEEN

No Trust Manaper or officer of the Trust shall be liable to the Trust for any act, omission,
loss, datage, or expanse arising fiom the performance of his or her duties under the Trust save only
for kis or her own willful misfeasance or malfeasance or segligence. In discharging their duties to
the Trust, Trust Managers and officers of the Trust shall be entitled to rely upon experts and other
matters as provided in the Texas REIT Act and the Trust's Bylaws.

ARTICLE EIGHTEEN

The number of Trust Managers way be increased from time to time by the affirmetive vote
of the majority of the Trust Mansgers or decreased by the ananimous vote of the Trust Managers,
Each Tyust Manager shall serve unti! his or her successor is efectad and qualified or until his or her
death, retirement, resignation or removal.

A Trust Manager may be removed by the vote of the holders of two-thirds of the outstanding
Shares at a special meeting of the shareholders called for such purpose pursuant to the Trust's
Bylaws. .

ARTICLE NINETEEN

(a)  NoPerson may own Shares of any class with an aggregate value in excess of 9.8%
of the aggregate value of all outstanding Shares of such class of Shares or more than 9.8% of the
manber of outstanding Shares of any class of Shares (the limitation on the ownership of outstanding
Shares is referred to in this Article Nineteen as the "Ownership Limit" and the 9.8% threshold is
referred to in this Article Nineteen as the "Percentage Limit"), and no Securities (as hereinnfter
defined) shall be agcepted, purchased, or in 2y manner acquived by any Person if such issnance or
transfer would result in that Person's ownership of Shares exceeding the Percentage Limit, For
purposes of determining if the Ownership Limit is excesded by a Person, Convertible Securities (as
nereinafter defined) owned by such Person shall be treated as if the Convertible Securities owned
by sach Person had been converted into Shares if the effect of such treatment would be to increase
the ownership percentage of such Person in the Trust. The Ownership Limit shall not apply (1) to
acquisitions of Securities by any Person that has made a tender offer for all autstanding Shares of
the Trust (including Convertible Securities) in conformaity with applicable federal securities [aws,
(ii) to the acquisition of Securities of the Trust by an vaderwriter in a public offering of Secerities
of the Trust, or in any tansaction involving the issuance of Securities by the Trust, im which a
majority of the Trust Managers determines that the underwriter or other Person or party initially
acquiring such Securities will timely distribute such Securities to or among others so that, following
such distribution, none of such Securities will be Exoess Securities (as hereinafter defined), (jii} to
the acquisition of Securities pursuant to the exereise of cmployee shere optiens, or (iv) to the
acquisition of Securities pursuant to an exception made pursuant o paragraph (h) hereof.

{b)  Nothing in this Article Nintteen shall preclude the settlement of any transaction in
Securities entered into through the facilities of the New York Stock Exchange. Ifemy Securities are
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gccepted, purchased, or in any menner acquired by any Person resulting in 2 violation of paragraph
(2) or (e) hereof, such issuance or transfer shall be valid only with respect 1o such amount of
Secrmities issued or fransferred as does not result in & violation of paragraph (2) or (¢} hereof, and
sich acceptance, purchase or acquisition shall be void ab initio with respect to the amonnt of
Secimities that results in a vielstion of pamagraph (a) or (g) hereof (the "Excess Sscuritics™, and the
intended transfiree of such Excess Securities shall acqnire no rights in such Excess Securifies except
25 set forth in subsection (d} below.

{c)  Each sharcholder shalt, within ten days of demand by fhe Trust, disclose o the Trust
i writing such information with respect (c his, her or its ownership of shares as the Trust Managers
in their discretion deem necegsary or appropriate in oxder that the Trust may fully comply with all
provisions of the Internal Revenue Code of 1986, as amended, and any successor statute (the "Code")
relating to REITs and all regulations, rulings and cases promulgated or decided thereunder (the
“REIT Provisions™) and to comply with the requirements of any taxing authority or governmental
egency. All Persons who own Sharcs of any class with an aggregats value in excess of 8.8% of the
apgregate value of such class of Shares ot 9.8% of the number of cutstanding Shares of any class
st disclose in writing such ownership information to the Trust no Jater than January 31 of each
year. Failure to provide sech information, upon reasonable request, shall result in the Securities so
owned being treated as Fxcess Securities pursuant to paragraph (4) hereof for so long assuch failure
eontinues,

{d) The Excess Securifies, and the owncrs thereof, shall have the following
characteristics, rights and powers:

()  Upon any pirporied purchase, sale, exchange, acquisition, disposition or

cther transfer or upon any chemige in the capital structure of the Trust
(including any redemption of Securities) that results in Excess Securities
pursudnt to pasagraphs (a) or (e) of this Article Nineteen, such Excess
Securities shall be deemed to have been transferred to the Trust, as trustec of
atrust for the exclusive benefit of such beneficiary or beneficiaries to whom
an interest in such Excess Securities may later be transferred pursuant to
subparagraph (v) of this subsection (d) (the "Beneficlal Trust™), Any such
Excess Securitiss so held in the Benefictel Trust shall be issued and
outstanding sharesof the Trust. The purported transferee shall have no rights
in such Excess Securities except as provided in subparsgraph (v) of this
subsection (d).

(i}  Theholder of Fxcess Securities shall not be entitled to receive any dividends,
interest payments or other distfutions. Any dividend or distribution paid
prior to the discovery by the Trust that the Securifies have become Excess
Securities shall be repaid to the: Trust upon demand.

(iii) Tn the event of aoy voluntary or inveluntary liquidation, dissolution or
winding up of, orany distribution of the assets of, the Trust, eath holder of
Escess Securities shall be entitled to receive, ratably with each offier holder
of Securities and Exvess Securities, that portion of the essets of the Trust
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available for distibution to its sharcholders. The Trust as holder of all
Excess Securities in the Beneficial Trust or if the Trust shail have besn
dissolved, any trostee of such Bencficial Trust appointed by the Trust prior
fo its dissolution, shall distribute matably to the beneficiaries of such
Beneficial Trust any such essets received n respect of the Excess Securities
in any liquidation, dissolution or winding up of, or any distribution of the
assets of, the Trust.

The holders of shares of Excess Securities shall not be entitled to vote on any
matters (except as required by law).

Except as otherwise provided in this Article Ninsteen, Excess Securities shall
not be transferable. The purported transferee may freely desipnate a
beneficiaty of an interest in the Beneficial Trust {representing fhe numbers of
shares of Excess Securities that have not been acquired by the Trust pursuant
to subparagraph (vi) of this subsection (d) that are held by the Reneficial
Trust attributable to 2 ted fransfer that resulted in the Excess
Securities), if (A) the shares of Excess Securities held in the Renaficial Trust
would not be Excess Securities in the hands of such beneficiary and (B) the
purported transferee does not receive a price from such beneficiary that
reflects 2 prica per share for such Excess Securities that exceeds (x) the price
per share such purported transferee paid for the Securities in the putparied
transfer that resulted in the Excess Securitics, or (y) if the purportad
transferee did not give value for such Excess Securities (through a gift, devise
or other transaction), a price per share equal to the Market Price (as
heteinafter defined) on the date of the purported transfer that resulted in the
Excess Securities. Upon such transfer of an interest in the Beneficial Trust,
the corresponding shates of Excess Securities in the Bengficial Trust shall be
antoratically exchanged for an equal number of shares of the applicable
Securities and such Securities shali be transferred of record to the trangfaree
of the inferest in the Beneficial Trust if such Securities would not be Excess
Securities in the hands of such transfieree. Prior to any transfer of any intezest
in. the Beneficial Trust, the purported transferes must give advance notice to
the Trust of the intended ftansfer and the Trust must have waived In writing
its purchase rights under subperagraph (vi) of this subsection (d).
Notwithstanding the foregoing, if a purporied transferee receives a price for
designating 2 beneficiary of an itarest in the Beneficial Trust that excecds
the amomts allowsble under thre forepoing provisions of this subparagraph
{¥), such purported transfeece shall pay, or sause suck bengficiary to pay,
such excess to the Trust immediately upon demand,

Excrss Securities shall be deemed to have been offered for sale to the Trust,
or its designes, at z price per shave cqual o the lesser of (4) the price per
share in the transaction that created such Excess Securities (or, in the case of
2 devise or gift, the Market Price at the time of such devise ar gift) and (B)
the Market Price on the date the Trust, or its designee, soccpts such offer.
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The Trost shall have the right to accept such offer for a pedod of 90 days
after the later of (x) the date of the transfer which resnlted in such Excess
Securities and (y) the date the Trust Managers detetmine in good faith thata
transfer resulting in Excess Securities has occurred.

()  Anysale, transfer, gift, assipnment, devise orother dispasition of Shares (a “transfer”)
that, if effective, would result in (1) the Shares of the Trust being owned by less than 100 persons
(determined without reference to any rules of attribution) shall be void ab initio as to the Shares
which would otherwise be beneficially owned by the transferee, (if) the Trust being “closely held"
within the meaning of Section 856(h) of the Code, shall be void ab initio asto the transfer of the
Shares that would cause the Trust fo be *closely held" within the meaning of Section 856¢h) of the
Code, (jif) the Trust owning, directly or indirectly, 10% or more of the ownership interest in any
tenant or subtenant of the Trust's real property within the meaning of Section 856(d){2)(B) of the
Code and the Treasury Regulations thereunder, shall he void ab initig, or (iv) the disqualification of
the Trust as & REIT shalt be void ab fmitio as to the transfer of the Shares that would cause the Trust
to be disqualified as a RETT, and, in the case of each of clauses (i), (ii), (iif} and (iv) of this pamgiaph
{€), the intended trangferse shall acquite 1o tights in such Shares except as set forth in subsection
{d) above. .

'

()  Forpurpases of this Article Nineteen:

() The ferm "Convertible Securities” means any securities of the Trust that are
convertible info Shares.

(5  The tenn “individual® shall mean any nofural person as well as those
organizations treated as natural persons under Section 542(3) of the Code.

(i)  The term "Market Price” means the average of the Iast reported sales price of
Common Shares teported on the New York Stock Bxchange on the five
trading days immediately preceding the rclevant date, or if the Commion
Shares are not then traded on the New York Btock Exchange, the last reported
sales price of the Common Sharcs on the five trading days immediately
preceding the relevant date as reported on any exchange or quotation system
over which the Common Shares may be traded, or if the Comnon Shares ave
not then fraded over any exchange or quotation system, then the market price l
of the Common Shares on the relevant date as determinad in pood faith by the
Trust Managers.

{iv) The term "ownership® (including "own" or "owns") of Shares means
beneficial ownership. Beneficial ownership, for this purpoge shall be defined
to include actual swnership by a Person as well as constructive ownership by
such Person after application of principles in accordance with or by reference
to Seclions 856 or 544 of the Code. )

(v) The term "Person" includes an individual, corporation, partnership,
association, joint stock company, limited liability compeny, trust,
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uniticorporated association or other entity and also includes a "group” as that
temm is defined in Section 13(d}(3) of the Exchange Act.

(vi) The teom "REIT" means # "real estate investment frst” as defined In Section
856 of the Code and applicahle Treasury Regulations.

{vii) The term "Securities" means Shares and Conveztible Securities.

(g) Ifanyof e restrictions on transfer st forth in this Article Nineteen arc determined
to be void, invalid or wenforceabls by virtue of any legal decision, statute, rule ar regulation, then
the intended transferes of any Excess Securities may be desmed, at the option of the Trust, to have
acted a5 an agent on behalf of the Trust in acquiring the Excess Securities and to hold the Excess
Securities on behalf of the Trust. .

()  The Pacentage Limit set forth in paragraph (2) hereof shall not apply to Securities
which the Trust Managers in their sole discretion may exempt from the Percentage Limit while
owned by a Person who has provided the Trust with evidence and assurances aceeptable to the Trust
Managers that the qualification of the Trst as a REIT would not be jeopardized thereby. The Trust
Managers, in their sole discretion, may at any time revoke any exception pursuant to this pamgsaph
(b} in the case of any Person, and upon such revecation, the provisions of peragraph (&) hereof shall
immediately become applicable to such Person and all Securities which such Person may own. A
decision to exempt or refise to exempt from the Percentage Limit the ownership of cettain
designated Secusities, or to revoke an exemption previously granted, shall be made by the Trust
Managers in their sole discretion, based on any reason whatsoever, including, but not fimited to, the
preservation of the Trusfs qualification as a REIT.

6] Subject to the provisions of'the first sentence of parggraph (b) hereof, nothing hetein
contained shall limit the ability of the Trust to impose or te seck judicial or other imposition of
additional resirictions if deemed necessary ot advisable to protect the Trust and the interests of its
security holders by praservation of the Trust's status as & qualified REIT under the Code.

() Al Persons who own 5% ormore of the Trust's outstanding Shares during any taxable
year of the Trust shall file with the Trust an affidavit setting forth the number of Shares during such
taxable year (i} owned directly (held of record by such Person or by a nominee or sominees of such
Person) and (i7) constructively owned (within the meaning of Section 544 of the Code or for
purposes of Rule 13(d) of the Exchange Act) by the Person filing the affidavit. The affidavit tobe
filed with the Trust shall set forth all the information requiréd fo be reporied (i) in returns of
shareholdets under Section 1,857-9 of the Treasury Regulations or similar provisions of any
successor Treasury Regulations and (i) in reports to be filed under Section 13(:3) of the Exchange
Act, The affidavit or an amendment to a previously filed affidavit shall be filed with the Trust
annually within 60 days after the close of the Trust's taxable year. A Person shall have satisfied the
requirements of this paragraph () if the person Runishes to the Trust the information in such person's
possession after such person has made a good faith effort fo determine the Shaves it owns and to
acquire the information required by income tax regulation 1.857-9 or similar provisions of any
successor regulation.

A-17
g7127 01098

i

e




-t
o0

ARTICLE TWENTY

The Board of Trust Managers shall use its best efforts to cause the Trust and its shareholders
to qualify for TU.S. federal income tax treatment in accordance with the provisions of the Code
applicable to REITs. In furtherance of the foregoing, the Board of Trust Managers shall use its best
efforts to fake suchactions ay anz necessary, and may take such actions as it deems desirable (i its
sole discretion) to preserve the status of the Trust as 2 REIT.

ARTICLE TWENTY-ONE

Special meetings of the shareholders for eny purpose or purposes, unless otherwise prescribed
by law or by the Declaration of Trust, tuay be called by the Trust Managers, any officer of the Trust
or the holders of at least five percent (5%5) of all of the shares entitled to vote at such meeting,

ARTICLE TWENTY-TWO

This Declaration of Trust may be amended from fitne "o time by the affirmative vote of the
holders of at least two-thirds of the citstanding voling Shares, except that (i} Arficle Eleven hereof
(relating to the prohibition against engaging in non-real estafe investment trust businesses); (i)
Article Thirteen hereof (selating to the approval of Business Combinations); (jii} Article Eighteen
hereof(relating to the number and removal of Trust Managers); Giv) Article Ninetesn hereof (relating
to Share ownership requirements); and (v) s Article Twenty-Two may not be amended or repealed,
and provisions inconsistent therewith and herewith may not be adopted, except by the affirmative
vote of the holdexs of at least 80% of the cutstanding voting Shares.

ARTICLE TWENTY-THREE

If any provision of this Declaration of Trust or any application of any such provision is
determined to be invalid by any federal or state court having jurisdiction over the issue, the velidity
of the remaining provisions shall not be affected and ether applications of such provision shall be
affected only to theextent necessary to comply with the determination of such court. In liex of such
illegal, invakid or unenforceable provision, there shall be added awtomatically as a part of this
Declaration of Trust, a legal, valid and enforcesble provision as similar in terms to such illegal,
invalid or unenforceable provision as may be possible, and the partics hereto request the court or any
arbitrater to whom disputes relating to this Declaration of Trust are submitted to reform the
otherwise illegal, invalid or unenforceable provision in accordance with this Article Twenty-Three.
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IN WITNESS WHEREOF, the undersigned Trust Managers do hereby executs this Third
Armended and Restated Declaration of Trust as of the 30th day of June, 1997.

QY

WILLIAM H. BRICKERY

ROBERTE. GILES

CHARLES W, WOLCOTT
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as Trust Maneger of Anietican Industrial Properties REIT, and acknowledzed to me, Notary, that he
excauted the foregoing instrument on behalf of the said American Industrisl Properties REIT, as his
own free and voluntary act and deed, for the uses, purposes and considerations therein expressed.

IN WITNESS WHEREQF, said Appearer has executed these presents tagether with me,
Notary, at my office in the County and State aforesaid, on the 30th day of June, 1997.

My commission expires:

[%rh~ Cltfibﬂ—f

-

STATE OF TEXAS §
§
COUNTY OF DALLAS  §

BEFORE ME, the undersigned Notary Public, duly commissioned and qualified within and
for the State and Covnty aforesaid, personally came and appeared Edward B, Kelley, in his capacity
as Trust Manager of Atnerican Industrial Properties REIT, and acknowledped to me, Notary, that
he executed the foregoing instrument on behalf of the said American Industrial Properties REIT, as
hisown free and volantary act and deed, for the vses, purposes and considetations therein enpressed.

IN WITNESS WHEREOF, said Appearer has executed these presents together with me,
Notary, at my office in the County and State aforesaid, on the 30th day of June, 1997.

ission expires:

o

My <o

AZ!
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STATE OF TEXAS §
§
COUMTY OF DALLAS  §

BEFOREME, the undersigned Notary Public, duly commissioned and qualified within and
for the State and County aforesaid, perscnally came and appeared Charles W. Wolcott, in his
capacity as Trust Mansger of American Industrial Properties RETT, and acknowledged to me, Notary,
that he executed the foregoing instrument on behalf of the said American Industrial Properties REIT,
a5 his own fres and voluntary act and deed, for the uses, purposes and considerations therein
expressed,

IN WITNESS WHEREOF, sald Appearer has executed these presents together with me,
Notary, at my office in the County and State aforesaid, on the 30th day of June, 1997,

M ission expires;
y&m@ P

DIPSSATTIET
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