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ARTMENT OF STATE

FLORIDA DEP
Sandra B. Mortham
Secretary of State

March 17, 1998

C T CORPORATION

TALLAHASSEE, FL
SUBJECT: BUFFALO-GATEWAY BUSINESS TRUST

Ref. Number: W28000005952

LO-GATEWAY BUSINESS
eing returned for the

We have received your document for BUFFA
TRUST. However, the document has not been filed and is b

following:
The affidavit submitted must be notarized before your document can be

processed.
Please return the enclosed check for $358.75 or a newly issued check with your

corrected document.
Please return the original and one copy of your document, along with a copy of
this letter, within 60 days or your filing will be considered abandoned.

If you have any questions concerning the filing of your document, please call

Y
(850) 487-6934. :
| etter Number: 398A00014409

Loria Poole
Corporate Specialist
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Division of Corporations - P.O. BOX 6327 -Tallahassee, Florida 32314




» 1 ;m (= 7
; FS o= -
AFFIDAVIT TO THE SECRETARY OF STATE OF FLORIDA =3 % 1
TQ FILE OR QUALIFY R D
I
Buffalo-Gateway Business Trust Mo o= T
- Lo

g = ©

A _Delaware Business TRUST ZE o

Smow

In accordance with Section 609.02 of the Florida Staturas, pertaining to Common
Law Declarations of Trust, the undarsigned, the Chairman of the Board of Trustees
of Buffalo-Gateway Businesg Trust

{Narme of Trust}

~ Trust heraby affirms in order to flle or qualify

r

Delaware Business

(State)
Buffalo-Gateway Business Trust

{(Name of Trust)

. in the State of Florida.

1. Two or more persons are named in the Trust.

2. - Tre principal address is __>70 Delaware Avenue

Buffalo, New York 14202 ATTN: Blaine S. Schwartz, Esg.

3. The registered agsnt and offics in the State of Fleridza is:

C T Corporation System

1200 South Pine Island Road
Plantation, Florida 33324

4. Acecaptance by the registered agent: Having been named as registered agent
10 accept service of process for the above named Deciaration of Trust at the
place designated in this affidavit, | hereby accept the appointment as
registered agent end agree 10 act m thrs cf%aﬁﬂiﬂ

Lo B SPECIAL ASSISTANT SECRETARY
(Signature 6f Ragistered Agant)

5, j certify that the attached is a true and comrect copy ¢f tha Peclaration of Trust
under whic¢h the sssociation propeses 10 conduct its business in Florida.

% u4w

Name: pavid H. Baldauf, Vice Pre ldent of -
Chairman of the Hoard of Trusises Buffalo—Gateway SPE, Inc
NOTARY Managing Trustee
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This TRUST AGREEMENT (the "Trust Agreemeni”) of the Buffalo(Elew,
Business Trust (the "Trust"), dated as of February 27, 1998, is made by andi@ino
Victoria Estates, LTD., a. Florida limited partnership (the "Qwner i \
Wilmington Trust Company, a Delaware Banking Corporation (the "Resident Trustee"),
and Buffalo-Gateway SPE, Inc., a2 Florida Corporation as trustee (the "Managing

[rustee™),

A

WITNESSETH:

WHEREAS, the Trust has acquired or will acquire that parcel of land described in
Exhibit "A" attached hereto and made a part hereof (the "Land");

-“WHEREAS, the Trust has or will acquire the improvemenfs located or being
constructed on the Land (the "Improvements") (the Land and Improvements; collectively
are described as the "Property"); . :

WHEREAS, The Trust (or the Managing Trustee on behalf of The Trust), as
landliord, will assume those certain leases, of portions of the Improvements (collectively
referred to as the "Leases” or "Lease Agreements".) ) :

WHEREAS, the Owner Participant, Resident Trustee ahd Managing Trustee have
agreed to create a "Delaware Business Trust" in accordance with Chapter 38 of Title 12 -
of the Delaware Code, 12 Del.C. § 3801 et seq. (the "Delaware Busipess Trust Statute™),
the sole purpose of which shall be to acquire the Land, lease the Land to Victoria
pursuant fo the terms of the Ground Leases, and ultimately sell the Land; and '

: WHEREAS, the Owner P-érticipant, Residént Trustee and Managing Trustee - . _ _ |
intend that this Trust Agreement constitute the "governing instrument” (as defmed in §
3801(f) of the Delaware Business Trust Statute) of the Trust. i

NOW, THEREFORE, in consideration of the premises and the mutual agreements o
~ herein contained and for other good and valuable consideration, the receipt and ;
sufficiency of which are hereby acknowledged, the Owner Participant and each successor o
Owner, Resident Trustee and Managing Trustee hereby agree as follows: ’ oI

ARTICLE I

NMS



Section 1.1  Definitions.

a. For all purposes of this Trust Agreement, the capitalized terms set
forth below shall have the following meanings: 7 .

"Affiliate" shall mean, with respect to any specified Person (i) any other Person
directly or indirectly controlling or controlled,by or under direct or indirect common
control with such specified Person, or (if)} any .other Person which owns beneficially,
directly or indirectly, any interest in such specified Person. For purposes of this specified
Person, shall mean the definition, "control", when used with respect to any specified
Person, directly or indirectly, whether through the ownership of voting securities, by
contract or otherwise; and the terms "controlling” and "controlled” shall have meanings
correlative to the foregoing. - - s

"Closing Date" shall mean the date that the Trust acquires title to the Land and
Improvements and assumes the Leases. .

"Code" shall mean the Internal Revenue Code of 1986, as amended from time to
time. -

"Financing Documents" shall mean all instruments, agreements and other
documents creating, evidencing, or securing the Loan, and any and all amendments,
restatements, renewals, extensions -or rearrangements thereof, including, without

- limitation, any promissory note, mortgage, deed of trust or deed to secure debt and

assignment of leases and rents; provided, however, that "Financing Documents" shall

refer solely to such instruments, agreements and other documents executed in connection

with the Loan made or to be made to Victoria {or the Trust) by Lender pursuant to a loan
commitment ("Commitment™) from Lender relating to the Property, until such
indebtedness has been fully satisfied.

"Independent Director” shall be an' individual who is not, and has never béen at
any time during the preceding five (5) years, and does not become subsequently: (i) a
direct or indirect legal or beneficial holder or owner of any stock, partnership or other
equity interest in the Managing Trustee (if it is ever a corporation), the Trust, or Owner or
any of their respective Affiliates; (ii) a substantial creditor, supplier or customer, or an
employee, officer, director (other than during the individual’s tenure as Independent
Director), trustee, beneficiary, manager or contractor of the Managing Trustee (if it is
ever a corporation), the Trust, the Owner of any of their respective Affiliates; (iii) a
person who contrals (whether directly, indirectly or otherwise) the Managing Trustee (if
it is ever a corpofation), the Trust, the Ownmer or their respective Affiliates or any

substantial creditor, supplier or customer or an officer, director, beneficiary, manager,

trustee or contractor of the Managing Trustee, the Trust, the Owner or their respective
Affiliates, or (iv) a spouse, parent, sibling or child of any Person described in clauses (1),
(i1) or (iii) above. - o

"Land" shall have the meaning assigned to such term in the recitals to this
Agreement.

"Lease" or "Leage Agreement" shall have the meaning assigned to such term in
the recitals to this Agreement.

"Lender" shall mean, from time to time, the holder of the Note.

MNMS , S 2
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"Iijen" shall mean any mortgage, deed of trust, pledge, securty interest,
encumbrance, lien, easement, restriction, servitude or charge of any kind encumbering the
Property, including, without limitation, any irrevocable license, conditional sale or other
title retention agreement, any lease in the nature thereof or the filing of, or agreement to
execute as "debtor”, any financing or comtinuation statement under the Uniform
Commercial Code of any jurisdiction or any federal, state or local lien imposed pursuant -
to any environmental Law. ) '

" oan" shall mean the loan obtained from Lender which loan is to be evidenced
by a promissory note (s same may be thereafter amended, restated, renewed, extended or
rearranged, the "Note") made by the Trust as maker; provided, however, that "Loan” shall
refer solely to that certain loan to be made by Lender, pursuant to the Commitment, until
such indebtedness has been fully satisfied, as same may be renewed, extended or _
amended from time to time. ) o SR o

"Managing Trustee" shzll mean the Person ideniified by such term in the first
paragraph of this Trust Agreement and each successor of such Person pursuant to Section
10.1 hereof. ) -

"Note" shall have the meanisg assigned to such term in. the definition of "Loan."

"Owmner" shall mean the Owner Participant and each of its successors in interest as
beneficiaries of the Ttust pursvant fo Article III hereof. '

vOwner Participant” shall have the meaning assigned to-such term in the first -

. paragraph of this Trust Agreement. .~ E T )
~ "Persop” shall mean a natural person, ‘corporation, limited partnership, general

partnership, business trust or other form of association. T :

"Properiy" shall have the mea;ﬁng assigned to such term in the recitals to this S 7'
Trust Agreement. : ) o : - T

"Oualified Independent Trustee” shall be an individual who, or-a "single purpose
entity" which, is not, and has never been at any time during the preceding five () years,
and does not become subsequently: (i) a direct or indirect legal or beneficial holderor
owner of any stock, partnership or other equity interest in the Trust or Owner or any of
their respective Affiliates, (i) a substantial creditor, supplier or, customer, Or an
employee, officer, director, frustee (other than during the Person’s tenure as a Qualified
Independent Trustee of the Trust), beneficiary, manager or contractor of the Trust, the
Owner or any of their respective Affiliates; (jii) a Person who controls (whether directly,
indirectly or otherwise) the Trust, the Owner or their respective Affiliates or any
substantial creditor, supplier or customer or an officer, director, beneficiary, manager,
frustee or coniractor of the Trust, the Owner or their respective Affiliates. or (iv) a
spouse, parent, sibling or child of any Person described in clauses (@), (i) or (1ii) above.

"Resident Trustee” shall mean the Person identified by such term in the first
paragraph of this Trust Agreement and each successor of such Person pursuant to Section
10.1 hereof. L _ ' - ) -

“Trust Property” shall mean the Property, the Ground Lease, the Lease and any
other assets of the Trust that may hereafter be acquired. ' ’

/NMS o 3
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" !} ‘rustee” shall mean any one of the Resident Trustee and Managing Trustee and
" Trustees” shall mean all of the Resident Trustee and Managing Trustee. ~

b. Capitalized terms used herein but not otherwise defined herein
shall have the meanings assigned to them in the Financing Documents.

Section 1.2  Usage of Térms. With respect to all terms in this Trust Agreement,
the singular includes the plural and the plural includes the singular; words importing any
gender include the other gender; references to "writing” include printing, typing,
lithography and other means of reproducing ;words in a visible form; references to
agreements and other contractual instruments include all subsequent amendments thereto
or changes therein entered into in accordance with their respective terms and not
prohibited by this Trust Agreement, references to Persons include their successors and
permitied assigns; and the term "including” means including without limitation.

Qection 1.3  References. All section references, unless otherwise indicated,
shall be to sections of this Trust Agreement. ' :

. ARTICLETI. |
'FORMATION OF TRUST. -

Section2.1]  Name. The Trust created hereby shall be a Delaware business trust
and the name of the Trust shall be the Buffalo-Gateway Business Trust. o

Section 2.2  Office. The office of the Trust shall be in care of the M;anaging

Trustee, at the address set forth in Section 14.5 or.at such other address as the Managing
Trustee may designate by notice to the Owner. - ‘

Section 2.3  Intent; Business Trust Purposes.

} a. . The Trust shall hold. the Trust Property for invesitment purposes
only and not for the active conduct of a trade or business. The Trust shall conduct no
business nor, except as provided under the Financing Documents, acquire any property or
assurpe, suffer or create any liabilities other than as specifically set forth in-this Section
2.3 The Trust is intended to qualify as 2 fixed investment trust within the meaning of
Treasury Regulations Section 301.7701-4(c) and it is neither the purpose nor the intent of
the parties hereto to create a partnership, joint venture, Or association taxable as a

corporation between or among any Of all of the Owner, Resident Trustee, Managing .

Trustee and/or Independent Trustee. In furthiérance of the foregoing, the purpose of the
Trust shall be to protect and conserve the assets of the Trust, and the Trust shall not at
any time engage 1n Or carry on &Iy kind of business or any kind of investment activity,
except that which pertains to the owning,’ leasing, maintenance and sale of the Trust
Property. In no event shall any of the Trustees or any other person have any "power to
vary the investment" of the Ovwmer in this Trust, or to substitute new investmenis or
reinvest so as to enable the Trust to take advantage of variations in the market to lmprove
the investment of the Owner. Any ambiguity in this Trust Agreement shall be interpreted
consistently with the above described intent and with the Trust's status as a fixed
investment grantor trust for federal income tax purposes. Each Owner agrees to report
with all governmental and taxing authorities its interest in the Trust in a manner
consistent with the foregoing and each Owner and Trustee agrees otherwise not to take
any action that would be inconsistent with the foregoing and that the provisions of the

Trust Agreement shall be construed to further the foregoing. The Trust shall be treated as

a grantor trust for federal income tax purposes.

/NMS 4
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b. The Trust is a special purpose entity that has been organized as a
Delaware Business Trust, and will be operated at the discretion of the Owner for the

following sole and exclusive purposes:

i To acquire, own, hold, lease, manage é.nd sell -the Property
which is or will be leased to tenants pursuant to the terms of the Leases.

i. To execute, deliver and perform any and all other
agreements or obligations relating to the acquisition, ownership, operation, leasing,
management or sale of the Propexty; T ,

1. To execute, deliver and perform the Financing Documents;

, 1v. To borrow money and otherwise neur indebtedness from
third parties and to pledge or otherwise grant security interests in its assets to secute such
indebtedness, but only to the extent expressly permitted in Section 2.8 hereof and the
Financing Documents;

V. To take any and all other action necessary to maintain the

existence of the Trust as a business trust in good standing under the laws of the State of -

Delaiware (pursuant to, among other things, 12 Del.C. $3801 et seq.) and to qualify the
Trust to do business as a business trust in any other state in which such quelification, in
the opinion of the Managing Trustee, is required; ' -

.. . vi. To elect to be organized as a Delaware Business Trust
pursuant to 12 DEL.C. §3801 et seq.; ) : .

vii.  To sell the Property at such time, for such price and upon
such terms as the Managing Trustee shall determine to be in the best interest of the Trust
and which is not inconsistent with the applicable terms of the Financing Documents;

viii. To engage in any lawful acts or activities and to exercise
“any powers permitted to business trusts under-the laws of the State of Delaware; provided
that any such act, activity or power is related or incidental to and necessary Or appropriate
for the accomplishment of the foregoing purposes, and consistent with the Intent
expressed herein.

Section 2.4  Declaration of Trust. As of the date of this Trust Agreement, the
Owner Participant has granted to the Managing Trustee and its successors and assigns,
forever, all right, title and interest of the Owner Participant in and to the sum of ten
dollars (510.00), and the right for the Trust to acquire the Improvemehts ‘and Property,
which constitute the initial assets of the’ Trust, and the Managing Trustee hereby
acknowledges receipt of such sums, rights and other property, to have and to hold,
together with any other Trust Property, until this Trust Agreement terminates pursuant o
Article TX hereof. Managing Trustee hereby declares that it will hold the Trust Property
upon the terms and subject to ¢he conditions set forth herein for the use and benefit of the
Qwner as owner giving due consideration to the status of the Trust for federal income tax
purposes as described above in Section 2.3 hereof, subject to the obligations of the Trust
under the Financing Documents. It is the intention of the parties hereto that the Trust

constitute a "business trust" under Chapter 38 of Title 12 of the Delaware Code. The

Trustees shall cause the filing of a Certificate of Business Trust (the "Certificate of

Trust”) with the Secretary of State of the State of Delaware (the "Secretary of State")
pursuant to Section 3810 of title 12 of the Delaware Code.

NMS 5
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Section 2.5  Limiitation on Certain Activities. Notwithstanding any provisions
of this Trust Agreement and any provision of law that otherwise so empowers the
Trustees or the Owner, neither the Trustees nor the Owner shall cause the Trust nor shall
the Owner direct the Trustees, or any of them, to cause the Trust to perform any act in

contravention of the intended characterization for federal income {ax purposes of the

Trust as set forth in Section 2.3 hereof.

Section 2.6  Authorjty _to Execute and Perform Various Documents.
Notwithstanding any provision to the contrary contained in this Article 11 or otherwise in
this Trust Agreement, the Trust is hereby authorized, without the consent or approval of,
or other action by, any Person, to execute, deliver and perform the following: (i} a tenant
estoppel letter, to be dated on or about the, Closing Date, by Tenant, as tenaat, to be
agreed to and accepted by or on behalf of the Trust; (ii) the Lease, or documents relating
to the assignment of the Lease, to be dated on or about the Closing Date, to be executed

by or on behalf of the Trust, as landlord, and Tenant, as tenant; (iii) the Financing
Documenits to which the Trust is to be a party, which shall include, without lirnitation: (2)
a mortgage or deed of trust, or an assumption agreement as applicable forthe Property, to
be dated on or about the Closing Date, from the Trust, as mortgagor, to Lender, as
. mortgagee; (b) an assignment of lease and rents for the Property, to be dated on or about
the Closing Date, from the Trust, as assignor, to Lender, as assignee; (c) a hazardous
substances indemnity agreement and an indemnity and guaranty agreement for the
Property, each to be dated on or about the Closing Date, each to be executed by the Trust
and Owner Participant, as Indemnitors, in favor of Lender; (d) a subordination, non-
disturbance and Attornment agreement for the Property, to be dated on or about the
Closing Date, between Lender, as lender, Tenant, as tenant, and the Trust, as landlord; (&)
_a promissory note, to be dated on or about the Closing Date, in a principal amount
determined by the Managing Trustee to be appropriate for the acquisition and financing
of the Property, from the Trust {0 Lésder; (f) all required UCC filing documents; and (g)

a Modification and Assumption Agreement through which the Trust shall assume all of-

the obligations of the borrower under the existing fifancing on the Property, (iv) the
Ground Lease, arid (v) any other documentation that may be reasonably required by the’
Lender with respect to the Loan or the Tenant with respect to the Lease. The Qwner
hereby authorizes and directs the .Managing Trustee, acting alone and without the
consent, joinder or approval of the other Trustee to execute and deliver on behalf of the
Trast each of, the foregoing documénts and such other documents, agreements,
instruments and certificates relating to the Lease or Financing Documents as the

Managing Trustee may deem. appropriate.

Section2.7  Title to Trust Property. Title to all of the Trust Property shall be
vested in the Trust as & separate legal entity; provided, however, that if the laws of any
jurisdiction in which amy of the Trust Property is located require that title to any part of
the Trust Property be vested or deemed 10 be vested in a trustee of the Trust, then title to
that part of the Trust Property shall be vested or deemed to be vested in the Managing
Trustee exclusively (but specifically excluding the Resident Trustee) or any co-trustee or

separate trustee of the Managing Trustee, as the case may be, appointed pursuant to
Section 10.2 hereof. '

Section 2.8  Further Restrictions on Trust Actjon: Notwithstanding any other
provision of this Trust Agreement and any provision of law that would so empower the
Trust, until the date that the full balance of the Loan has been indefeasibly paid, the Trust
shall not, and shall not permit the Trustees or Owner to (and the Trustees and Owner
agree not to) direct or cause the Trust to do, or consent to the Trust’s doing, any of the

following:

/NMS 6
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i engage in any business or activity other than those set forth in Section
2.3 above;

ii. incur or permit to remain outstanding to, or assume or guardntee any
indebtedness of, any Person, or assume or guaranty the performance of any obligation of any
Person other than (A) indebtedness to Lender, (B) indebtedness expressly permitted under the
Financing Documents, (C) obligations to the Tenant under the Lease or to other tenants or
occupants of the Propérty under any other lease of the Property and (ID) normal and reasonable
unsecured operating, administrative and trade expenses;

ii. dissolve or liquidate, in whole or in part, consolidate or merge with
or into any other entity, or, except as expressly permitted by the Financing Documents,
convey or transfer its properties and assets to any Person or change its form by electing
not to be a Delaware business trust; ‘

iv, own or acquire any obligations, assets, capital stock, securities or
other ownership interest of any other Person; '

V. pledge any of the Trust's property for the berefit of any Person,
except as provided in the Financing Documents. and shall not allow-any Person to
guaranty the liabilities or obligations of the Trust, or pledge any of its assets for the
benefit of the Trust; ' ’ ' : .

vi.  hold itself out as responsible for the debts and obligations of any of

its Affiliates or any other Person; ' )
"vil.  permit the respective assets or funds of the Trust to be used to
satisfy the liabilities of-any other Person, or use the assets or funds of any other Person to -
satisfy the habilities of the Trust;

viii.  without the affirmative vote of a Qualified Independent Trustee of
the Trust, institute proceedings to be adjudicated bankrupt or insolvent, or consent to the
institution of bankruptcy or insolvency proceedings against it, or file, or consent to, a
petition seeking reorganization or relief under any applicable federal or state law relating
to bankruptcy or insolvency, or consent to the appointment of a receiver. liquidator,
assignee, trustee. sequestrator (or other similar official) of the Trust or its property, or
make an assignment for the benefit of creditors, or admit in writing its inability to pay its
debts generally as they become due, or take any action in furtherance of any such action;
provided however, that if the Trust shall not have at least one trustee which is a Qualified
Independent Trustee, then no vote shall be taken unless and until such Qualified
Independent Trustee shall have been duly elected and voting;

ix. authorize the amendment of this Trust Agreement in violation of

Section 11.1 hereof, and

© X% ~elect not be organized as a Delaware business trust pursuant to 12
Del.C. § 3801 et seq.

_ xi. is not engaged and will not engage, either directly or indirectly, in
any business other than the ownership, management and operation of the Property;

Furthermore, the Trust:

o xii.  will not enter into any contract or agreement with the Owner
Participant, Resident Trustee or Managing Trustee of the Trust, except upon terms and

/NMS 7
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conditions that are intrinsically fair and substantiaily similar to those that would be L
available on an arms-length basis with third parties other than an affiliate;

xiil,  has not made and will not make any loans or advances to any third
party (including any affiliate);

i xiv.  is and will be solvent and pay its debts fromn its assets as the same
1 shall become due;

xv.  will conduct and operate its business as presently conducted and
operated; :

xvi.  will maintain books and records and bank accounts separate_from
those of its affiliates; ' g T

- xvii.  will be, and at all times will hold itself out to the public as, a legal ) .
entity separate and distinct from any other entity (including any affiliate thereof). o

xviil. will file its own tax returns;

xiv. will maintain adéquate capitai' for the normal obligations -
reasonably foreseeable in a business of its size and character and in light of its -

contemplated business operations; §

: i XX. will not seek the dissolution or winding up, in whole or in part, of — .
the Trust; : : - . .

i . - wxi.  will not commingle the funds and other assets of the Trust with
those of any Owner Participant, Resident, Trustee, Managing Trustee or any other Person.

xxil. has and will maintain its assets in such a manner that it is not
costly or difficult to segregate, ascertain or identify its individual assets from those of any
affiliate or any other Person; and _ ) . o

- xxiii.  does not and will mot held itself out to be responsible for the debts - .
or obligations of any other Person. ) : ) . e LT

Section 2.9 Maintenance of Separate Business: The Trust shall, and shail

cause the Trustees and Owner (and the Trustees and Owner agree to) direct, and cause the -
Trust to, at all times: (a) to the extent its office is located in the offices of any of its ‘ R
Affiliates, pay fair market rent for its office space located therein and its fair share of any
overhead costs with respect thereto and not engage in any business transaction with any
of its Affiliates unless on an arm's-length basis, (b) maintain its books of account,
financial statements, accounting records and other trust documents and records separate
from those of any of its Affiliates or any other Person and characterize itself as a separate : :
entity from any of its Affiliates or any other Person in each and every report, tax refum or L
financial statement, and file its tax returns, (c) not commingle its funds and other assets L
with those of any of its Affiliates or any other Person, (d) maintain its books of account,
bank accounts and payroll accounts separate from those of any of its Affiliates or any o
other Person, (e) act solely in its own name and through its own authorized trustees, ° ' -
employees and agents, conduct all business correspondence using separate stationery,
invoices and checks and in all respects, hold itself out as a separate entity separate and
distinct from its trustees or beneficiaries and any other Person, (f) make investments .
directly or by brokers engaged and paid by the Trust or its agents (provided that if any
such agent is an Affiliate of the Trust it shall be compensated at a fair market rate for its
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services), (g) separately manage the Trust's liabilities from those of its trustees and its

beneficiaries and all of its other Affiliates and pay from its own separate assets, from and
after the date hereof, its own obligations, indebtedness and liabilities, including all

administrative expenses and compensation to employees, consultants or agents, and all

operating expenses, from its own separate assets, and maintain 2 sufficient number of
employees in light of the Trust's contemplated business operations, (h) pay from the
Trist's assets all obligations and indebtedness of any kind incurred by the Trust, (i) not
acquire obligations or securities of the Trust's trustees or beneficiaries or any of their
respective Affiliates, (j) not become involved in the day-to-day management of any other
Person, (k) not pledge the Trust's assets for the benefit of any other Person or make any
loans or advances to any Person, (1) correct any known misunderstanding regarding the

Trust's separate identity, and (m) maintain adequate capital in light of its contemplated

business operations. The Trust shall abide by all organizational formalities, including the
maintenance of current minute books, and the Trust shall cause its financial statements to
be prepared in accordance with accepted accounting principles in a manner that indicates

the separate existence of the Trust and its assets and liabilities. The Trust shall (1) pay i

from its own assets all its liabilities, (i} not assume or pay the liabilities of the Trustees,
the Owner or any of their respective Affiliates or any other Person or their respective
creditors, and (iil) not guarantee the Habilities of the Trustees, the Owner or any of their
respective Affiliates or any other Person, except for the indemnities contained in Articles
VIII, XII and XIII hereof. The trustees and beneficieries of the Trust (as appropriate)
shall make decisions with respect to the business and daily operations of the Trust
independent of and not dictated by any trustee or beneficiary or any of their respective
Affiliates. The Trustees and beneficiaries of the Trust shall consider the interests of the
creditors of the Trust in connection with all actions conducted by the Trust. All
transactions and agreements between the Trust, on the one hand, and the Trusiees and
Owner, and any of their respective Affiliates, on the other hand, will be consistent with
each of such Persons having a separate legal existence, and no actions or other written
instruments shall reflect other than that such Trust, Trustees and Owner are separate legal

entities. -

Section 2.10  Subordinetion. Any obligation which the Trust may owe to any of
its beneficiaries or -trustees, whether characterized as a loan, salary, a fee. or
indemnification, shall be siubject to and subordinate to. the prior payment in full of the
Loan, provided, however, so long as no default or event of default exists under the
Financing Documents, to the extent the Trust has cash flow or other available liquid
assets (exclusive of reserve accounts, if any, to be maintained under the Loan Agreement)
in excess of the amount necessary to make current payments of principal and interest due
on the Loan, the Trust may pay obligations and distributions hereunder due to the
beneficiaries and/or trustees of the Trust. i

Section 2,11 Qualified Independe tee. Until all obligations of the Trust
under the Financing Documents are indefeasibly and fully satisfied, the Trust shall at all
times include at least one (1) Qualified Independent Trustee. When voting on matters
subject to the vote of all the trustees, including those matters specified in Section 2.8 and

Section 11.1 hereof, notwithstanding that the Trust is not then insolvent, the Qualified

Independent Trustee shall take into account the interests of the creditors of the Trust as
well as the interests of the Trust.

Section 2.12 Contributions. The Owner Participant shall contribute to the Trust
cash in an amount equal to any and all cash required by the Trust to form the Trust and
close the acquisition of the Property and the obtainment of the Loan, after taking into

account the proceeds provided pursuant to the Financing Documents. Except as provided

in this Section 2.12, the Owner Participant shall have no obligation to contribute cash or
any other property to the Trust.
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Section 2.13 Ratification. Each agreement, instrument and other document,
including, without limitation, the ground Leases, the Lease Agreements and Financing
Documents, heretofore executed and delivered by or on behalf of, or otherwise binding
upon, the Trust or the Managing Trustee is hereby authorized, ratified and approved in all
respects. -

ARTICLEIIL
OWNERSHIP AND TRANSFER OF BENEFICIAL INTEREST

Section 3.1’ Reneficial Owner of Trust. The beneficial interest(s) of the Trust
shall be owned exclusively by the Owner. The Trustees shall own no beneficial interest

in the Trust and shall have no right to become an Owner.

Section 3.2  Restrictions on Transfer. The beneficial interest of any Owner, or
any portion thereof, may be assigned or transferred without the prior consent of any other
. Owner or the Trustees_ The beneficial interest of any Owner, or any portion thereof, may

" be assigned of transferred to any Person only in accordance with any applicable terms of .

the Financing Docurients. In the event of any such assignment or transfer of all of an

Owner's interest in the Trust, the Owner will be released from any and all liability or

obligations hereunder . : T T -
Section3.3  Conditions to Admission of New Qwner .Any assignee Or

transferee shall become an. Owner upon the assignor and the assignee executing and
- delivering such instruments as the Managing Trustes may reasonably deem necessary or

desirable for the assigneé to become an Owner, including the written acceptance and .

. adoption by the assignee of the provisions of this Trust Agreement. In order to satisfy the
foregoing provision, the Managing Trustee shall take such actions and execute such

doctments as the Managing Trustee shall determine to be necessary or advisable to effect

such transfer.

- - . ARTICLE IV
PAYMENTS

Section 4.1  Pavments From Trust Property Only. All payments to be made by

Managing Trustee under this Trust Agreement or otherwise pursuant to the Financing

- Documents shall be made only from the income and proceeds from the Trust Property
and only to the extent that Managing Trustee shall have received income or proceeds
from the Trust Property, except as specifically provided in Section 7.1 hereof. The
Owner agrees to look solely to the income amd proceeds from the Trust Property to the
extent available for payment as herein provided and that, except as specifically provided
in Section 7.1 hereof, Managing Trustee shall not be liable in its individual capacity to
the Ovwner for any amounts payable under this Trust Agreement and shall not be subject
to any liability in its individual capacity under this Trust Agreement.

Qection 4.2  Method of Payment. All amounts payable to the Owner pursuant

to this Trust Agreement shall be paid, in each case, to such Owner or its nominee in
immediately available funds. :

ARTICLEV
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DISTRIBUTIONS

Section 5.1 Distributions. As required by the Financing Documents or
otherwise, the Managing Trustee shall make the payments necessary to satisfy the Trust's
obligations under the Financing Documents and so much of such payment or amount as _
shall be required to pay or reimburse Managing Trustee for any fees, expenses or
indemnification not otherwise paid or reimbursed to Managing Trustee as to which
Managing Trustee is entitled to be paid or reimbursed hereunder. The Managing Trustee
shall then distribute the balance, if any, of such amount remaining thereafter (to the extent
not due to any other Persons by the express terms of the Financing Documents) io the
Owmer pro rata in accordance with their-percentage interests in the beneficial interest.

Section 5.2 . Compliance with Withholding Reguirements. Notwithstanding
any provision of this Trust Agreement, the Managing Trustee shall comply with all
federal withholding requirements with respect to payments on the Note or to the Owner.
The consent of the Owner shall not be required for any such withholding. In the event the
Managing Trustee withholds any such amounts pursuant to the federal withholding

- requirements, the Managing Trustee shall file such information returns as are required by
applicable federal tax law which shall indicate the amount withheld and shall provide the
Lender or Owner.from whom the amounts were withheld a report stating the amount

withheld. : .

Section 5.3  Expenses. The Owner shall be responsible for paying and or .
reimbursing Resident Trustee and/or Independent Trustee for any fees, expenses or S0
indemnification for which the Trust is so obligated. The Trust shali anly be responsible - | o
for the payment or reimbursement of-these expenses if the Ownper fails in a timely manner C
to make such payment as required by the preceding sentence.

] ARTICLE VI
- - DUTIES OF MANA TEE o

Section 6.1  Notice of Défailt. In the event Managing Trustee shall have B
knowledge of an event of default under the Ground Lease, Lease Agreement or Financing -
Documents, Managing Trustee shall give prompt telephonic notice to the Owner. Subject
; to the terms of Section 6.3 hereof, Managing Trustee shall take or refrain ffom taking ' B
e such action with respect thereto as Managing Trustee shall be instructed in writing by the B i
’ Owmer. 1f Managing Trustee shall not have received such instructions within 20 days '
after giving notice or confirmation of such evefit to the Owner, Managing Trustee, subject
to instructions received from the Owner pursuant to the preceding senfence and subjectto .~ ¢
the provisions of the Financing Documents, may, but shall be under no duty to, take or )
refrain from faking any action with respect thereto as Managing Trustee shall deem
advisable and in the best interests of the Owner subject to prohibitions of filing of
bankruptcy petitions as may be contained herein and in the Financing Documents. For all
purposes of this Trust Agreement, Managing Trustee shall not be deemed to have
knowledge of any event referred to in the first sentence of this Sectiop 6.1 unless it
receives written notice thereof from the Owner, the Tenant or the Lender.

Section 6.2  Action Upon Instructions. Subject to the terms of Section 6.3)
hereof, and provided that such Instructions are consistent with the Trust's status as a fixed :
investment trust and pot an association taxable as a corporation or a partnership for N
federal income tax purposes, upon the written instructions at any time and from time to
time from the Owner, Managing Trustee will take or refrain from taking such action or

S e §
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actions, regarding any matter concerning the Trust Property, as may be specified in such
instructions, including, but not limited to, the following:

1 Give such notice or direction or exercise such right, remedy or
power hereunder or under the Lease, the Financing Ddcuments or in respect of all or any
part of the Trust Property, or give such consent, waiver or extension thereunder, or
execute such amendment, supplement or modification thereof, or take such other action,
as shall be specified in such instructions. ) -

1i. take such action to preserve or protect the Trust Property as may

be specified in such instructions; and

1l approve as satisfactory to it or consent to. all matters required by
the terms of the Financing Documents to be' satisfactory to the Trust. it being understood
that, without the written. instructions of the Owner, Managing Trustee shall not approve
any such matter as satisfactory to it or consent to any such action.

Section 6.3  Indemnification. Managing Trustee shall not be required to take or
refrain from.teking any action under this Trust Agreément or the Financing Documents

{other than the actions specified in the first sentence of Section 6.1 hereof) if the .

Managing Trustee shall reasonably determine, or shall have been advised by counsel, that
such actions (i) may result in personal Liability, unless Managing Trustee shall have been
indernnified by the Owner, in manner and form reasonably satisfactory to Managing
trustee, against any liability, fee, cost or expense (including reasonable legal fees and
expenses) which may be inenrred or charged in connection therewith (except that the
Owner shall not be required so to indemnify Managing Trustee with respect to any of the
matters described in the last sentence of Section 7.1 hereof), or (ii} are contrary to law or
the terms hereof, and if the Qwaer shall have directed Managing Trustee to take or refrain
from taking any such action, the Owner agrees t0 furnish such indemnity as shall be
required and, in addition, to the extent not otherwise paid pursuant to the provisions of
this Trust Agreement, to pay the reasonable compensation of Managing Trustes for the
services performed or to be performed by it pursuant to such direction. -

Section 6.4 = No Duties Except as Specified in Trust Agreement or Instructions.

Managing Trustee shall have no duty or obligation to, and shall notmanage, comtrol, use,

sell, dispose of or otherwise deal with the Property or any other part of the Trust Property,
or otherwise take or refrain from taking any action under or in conmection with the
Ground Lease, Lease or Financing Documents except as expressly provided by this Trust
Agreement or in written instructions received pursuant to Section 6.1 or 6.2 herecf, and

no implied duties or obligations shall be read into this Trust Agreement against Managing:

Trustee. Managing Trustee shall not in any instance have any duty to inspect the
Property or any of the Trust Property or any records pertaining thereto. Managing
Trustee fevertheless agrees that it will, at'its own cost and expense (without any right of
indemmity in respect of any such cost or expense under Section 8.1), promptly take such
action as may be necessary to duly discharge and satisfy in full all Liens against the Trust

Property created as a result of the breach by Managing Trustee of any of the Managing

Trustee's duties and obligations under this Trust Agreement.

Qection 6.5 No_ Action Except Under Specified Documents or Instructions.
Managing Trustee shall not manage, control, use, sell, dispose of or otherwise deal with
any part of the Trust Property except (i) as required or permitted by the terms of the
Ground Lease, Lease or Financing Documents to which the Trust as cwrent owner of the
Property is subject, (ii) in accordance with the powers granted to or the authority
conferred upon Managing Trusteé pursuant to this Trust Agreement, or (iii) in accordance
with the express terms hereof or written instructions received pursuant to Section 6.1 or
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6.2 hereof. The Managing Trustee hersby covenants and agrees to notify the Owner prior
to the Managing Trustee taking any action required of the Managing Trustec pursuant to
Section 6.5(1) hereof in a timely manner so as to provide the Owner with a reasonable
opportunifty to provide the Managing Trustee with instractions pursuant to Section 6.1 or
6.2 hereof. f

Section 6.6  Limitations on Duties. Except as required by the terms of the
Ground Lease, Lease or Financing Documents or in accordance with written instructions
received pursuant to Section 6.1 or 6.2 hereof, Managing Trustee shall not have any duty
(@) to file, record or deposit any document or fo maintain any such filing, recording or
deposit or to refile, rerecord or redeposit any such document, (i) to obtain, effect or
maintain any insurance on the Trust Property, (iii) to maintain the Trust Property, (iv) to
pay or discharge any tax levied against any, part of the Trust Property, (v} to confirm,
verify, investigate or inquire into the failure to receive any reports or financial statements
from any party obligated under the Ground Lease, Lease or Financing Documents to
provide such, or (vi) to inspect the Property at any time or to ascertain or inquire as to the
performance or observance of any of the covenants of the Trust or any other Person under
the Ground Lease, Lease or Financing Doctments. .

ARTICLE VII
MANAGING TRUSTEE

Section 7.1  Acceptance of Trusts and Dutles. Managing Trustee accepts the

trusts hereby created and agrees to perform the same but only upon the terms of this Trust =~

Agreement.. Managing Trustee also agrees to receive and disburse all money received by
it constituting part of the Trust Property upon the terms hereof subject to the conditions
and limitations of the Ground Lease, Lease and Financing Documents. Managing Trustee
shall not be answerable or accountable under any circumstances in its individual capacity,
except (i) for its own willful misconduct or gross negligence, (if) in the case of the
inaccuracy of any of its representations or warranties contained in Section 7.3 hereof, (iii)
as arising from its fajlure to perform obligations -expressly undertaken by it 1o the furst

sentence of Section’ 6.1 hereof, or (iv) for taxes, fees or other charges on, based on or_

measured by any fees, commissions or compensation received by it for acfing as trustee
in connection with any of the transacfions contemplated by the Lease or Financing
Documents, or (v) the failure to use ordinary care to disburse in accordance with the
terms hereof money actually received by it. :

Section 7.2  Fumishing of Documents. Managing Trustee will furnish to the
Owher, promptly upon receipt thereof, duplicates or copies of all reports, potices,
requests, demands, certificates, financial statements and any other writings furnished to
Managing Trustee pursuant to the Lease of Financing Documents, unless the Managing
Trustee reéeives evidence that Owner otherwise received the same..

Section 7.3 epresentat v Wi ie the & cume

Menaging Trustee mekes (1) NO REPRESENTATION OR WARRANTY AS TO THE .

TITLE, VALUE, CONDITION, DESIGN, OPERATION, MERCHANTABILITY OR
FITNESS FOR USE OF THE PROPERTY OR ANY OTHER REPRESENTATION OR
WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT TO THE PROPERTY
WHATSOEVER and (ii) no representation or warranty as to the validity or enforceability
of the Ground Lease, Lease or Financing Documents or as to the correctness of any
staternent contained in any thereof, and except that Managing Trustee represents and
warrants to the Owner that this Trust Agreement has been and, assuming that this Trust
Agreement has been duly authorized, executed and delivered by the Owner, Resident
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Trustee and Independent Trustee, the Financing Documents, Ground Lease and Lease L
Agreement to which Managing Trustee is a party and each other document which
contemnplates execution thereof by Managing Trustee has been or will be, duly executed

] and delivered.

Section 7.4 gation neys: No Interest. Except as otherwise
provided herein, in the Financing Documents, in the Ground Lease or Lease or in written
instructions from the Owner, moneys received by Managing Trustee hereunder need not
be segregated in any manner, except to the extent required by applicable law and may be
deposited under such general conditions as may be prescribed by law, and Managing
Trustee shall not be liable for any inferest thereof, provided, however, in no event shall
moneys of the Trust be commingled with moneys of the Owner. .

Section 7.5 - Reliance, Advice of Counsel. Managing Trustee shall not incur )

- any liability to anyone in acting in reliance upon any signafure, instrument, notice, -
resolution, request, consent, order, certificate, report, opinion, bond or other document or N o
paper believed by it to be genuine and believed by it to be signed by the proper party or S

4 parties. Managing Trustee may accept a copy of a resolution of the board of directors or -

. other governing body of any corporate party, certified by the secretary or a senior officer _ ] .
thereot, as conclusive evidence that such resolution has been duly adopted by such body L
and that the same is in fill force and effect. “As to any fact or matter the manner of .
ascertainment of which is not specifically prescribed herein, Managing Trustee may for )
all purposes hereof rely on an officers’ certificate of the relevant Person as to such factor . o
roatter, and such certificate shall constitute full protection to Managing Trustee for any '
action taken, suffered or omitted in good faith in reliance thereon. In the administration.
of the trusts created hereby, Managing Trustee (i) may execute any of the trusts or powers
hereof and performn any of its powers and duties, including the holding of title to all or )
any part of the Trust Property, hereunder directly or through agents or attorneys and the - =
Managing Trustee shall .not be liable for the default or misconduct of any agent or o
attorney appointed by the Managing Trustee in good faith, and (if) may consult with o
counsel, accountants and other skilled Persons to be selected and employed by it, and -
Managing Trustee shall not be liable for the default or misconduct of any agent or . ~

) attorney appointed by the Managing Trustee.in good faith, and (i) may consult with

counsel, accountants and other skilled Persons to be selected and employed by it, and
Managing Trustee shall not be liable for anything done, suffered or omitted in good faith
by it in accordance with the advice or opinion within the scope of such Person's
competence of any such counsel, accountants or other skilled Persons selected by it in

good faith.

Section 7.6 t Acting in Individual Capacity. Except as otherwise provided _
in this Article VII, in accepting the trusts hereby created, Managing Trustee acts solely as o
trustee hereunder and not in its individual capacity, and all Persons other than the Owner,
as provided herein, having any claim against Managing Trustee by reason of the
transactions contemplated hereby and by ‘the Ground Lease, Lease Agreement and
Financing Documents shall look only to the Trust Property (or a part thereof, as the case
may be) for payment or satisfaction thereof, but subject to the liens created pursuant to

the Financing Documents.

Section 7.7  Ambiguity or Conflict of Provisions. If the Managing Trustee is

uncertain as to the application of any provision of this Trust Agreement, the Ground
Lease, the Lease or the Financing Documents, or such provision is ambiguous as to its B o
application, or is, or appears to be, in conflict with any other applicable provision hereof, T
or if this Trust Agreement permits any determination by the Managing Trustee or is silent o
or incomplete as to the course of action which the Managing Trustee is required to take
with respect to a particular set of facts, the Managing Trustee may require and. as
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hetween the Managing Trustee and the Owner, may rely upon written instructions of the
Owner, and in such case, shall have no liability to, and shall be held harmless by, the
Owner from, any liability, costs or expenses incurred by the Managing Trustee in its
individual capacity from acting upon such instructions, excépt that the Owner shall not be
required so to indemnify the Managing Trustee with respect to amny of the matters
described in the last sentence of Sectign 7.1 hereof.

Section 7.8  Bogks, Records and Tax Retums. Managing Trustee shall be
responsible for the keeping of all customary and appropriate books and records relating to
the receipt and disbursement of all money which it may receive hereunder. The Owner
shall be responsible for causing to be prepared and filed all tax refurns and reports
required to be filed by the Managing Trustee or the Trust with respect to the Trust or the
Trust Property. The parties hereto acknowledge, and it is understood, that the Trust shall
be treated as a grantor trust for federal iricome tax puIposes. Except as otherwise
provided by law and subject to Section 6.6 hereof, the Managing Trustee shall pay from
the Trust Property all taxes due with respect to the Trust Property not paid by the tenant
of the Property. The Managing Trustee, upon request, will fumnish the Owner with all
such information in the possession of the Managing Trustée as may be reasonably
required from the Managing Trustee in comnection with the prepazation of such tax
returns and reports. T . B . ' )

3 ARTICLE VIII

INDEMNIFICATION AND PAYMENT OF MANAGING TRUSTEE

Section 8.1 he Qwrer to Inder i i nstee. The Owner shall pay
(or reimburse Managing “Trustee for) all reascnable fees and expenses of Managing
Trustee hereunder, including, without limitation, the reasonable compensation, expenses
and disbursements of such agent, representatives. experts and counsel as Managing
Trustee may employ in connection with the exercise and performance of its rights and
duties under this Trust Agreement, the Ground Lease, the Lease and the Financing
Documents, whether or ‘mot the transactions contemplated hereby or thereby are
consummated. Managing Trustee shall be entitled to compensation for any extraordinary
services rendered hereunder. The Owrler agrees 10 assume liability for, and to indemnify
and hold harmless Managing Trustee, from and against, any and all liabilities,
obligations, losses, damages, taxes, 'claims, actions, suits, cOStS, EXpenses and
disbursements (including reasonable legal fees and expenses) of any kind and nature
whatsoever which may be imposed on, incurred by or asserted at any time against
Managing Trustee In any way relating to or arising out of the Trust Property, the
administration of the Trust Property or amy . action. or inaction of Managing Trustee

- hereunder or under the Lease or Financing Doéuments, except that the Owner shall not be

required so to indemnify Managing Trustee with respect 10 any of the matters described
‘0 the last sentence of Section 7.1 hereof The liabilities of the Owner hereunder shall be
several in accordance with their interests in the Trust. If the Managing Trustee has an
indemnification right against the Tenant or other third party, the Managing Trustee shall
first exercise such right but is mot required to exhaust its remedies prior to seeking

indemnifications against the Owner. The indemnities contained in this Section 8.1 shall
survive the termination of this Trust Agreement. '
Section 8.2. Rights Against Trust Property. The Managing Trustee shall be

entitled to payment from the Trust Property for any compensation, reimbursement of
expenses and indemnification owing to the Managing Trustee pursuant to this Trust
Agreement to_the extent not promptly paid by the Owner or others, but without releasing

any of them from their respective agreements of compensation, reimbursement and
indemnification; and to secure the same the Managing Trustee shall have a claim on the
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Trust Property which shall be prior to any interest therein of the Owner but subject and
fully subordinate to any liens under the Financing Documents, and the Managing Trustee
agrees and acknowledges that the Managing Trustee's claim on the Trust Property under
this Section 8.2 is a second lien, subordinate to the first priority perfected lien and
security interest of the Lender under the Financing Documents. For the benefit of the
Lender, the Managing Trustee shall not exercise any remedies against the Trust Property
until the satisfaction and discharge of the Financing Documents. =~

Section 8.3  Envir ] tal I tficati the Managi tee.

a. Without limiting the gerferality of the foregoing, Owner agrees to
indemnify and hold harmless the Managing Trustee from and against any and all
liabilities, sums paid in settlement of claims, obligations, charges, actions (formal or
informal), claims (including, without limifation, claims for persoral injury under any
theory or for real or personal property damage), liens taxes administrative proceedings,
losses, damages (including, without limitation, punitive damages, penalties, fines, court
costs, administrative services fees, response and remediation costs), stabilization costs,
encapsulation costs, treatment, storage or disposal costs, groundwater monitoring or
environmental study, sampling or monitoring costs, other causes of action and any other
costs and expensés (including, without limitation, reasonable atforneys', experts' and

consultants’ fees and disbursements and investigation, laboratory and data review fees) - '

imposed upon or incurred by the Managing Trustee (whether or not indemnified against
by any other party) arising directly or indirectly out of: ¢

(1 the past, present or future treatment, storage, disposal,
generation, use, transport, movement, presence, release, -threatened release, spill,
installation, sale, emission, injection, leaching, dumping, escaping, or seeping of any

_ Hazardous Substances, material containing or alleged to ¢ontain Hazardous Substances
at or from any properties or assets of the Trust or the Trust Property or any part thereof,
and/or - a ] '

: (2)  the violation or alleged violation by the Trust (excluding
any violations caused by the negligence or malfeasance of Managing Trustee) or any

third party of any Environmental Laws with regard to the past, present or future =~

ownership, operation, use or occupying of any property or asset of the Trust or the Trust
Property or any part thereof. o :

A - 8 The indemnities set forth in this Section 8.3 shell be in addition to
any other rights the Managing Trustce may have. The indemnities and obligations
contained herein shall survive the termination of the Trust, removal or resignation of the
Managing Trustee, any disposition by the Ménaging Trustee of its interests in the Trust
Property or an Other event. However, the indemnities contained in this Section 8.3 shall
not expand any liability of the Managing Trustee or the Owner to third parties. The
indemnities contained in this Section 8.3 shall apply only if personal liability shall be
imposed on the Managing Trustee, and shall not apply if liability is imposed on the Trust
or Trust Property. S

c. For purposed of this Section, the following terms shall have the
following meanings: -

- "Environmental [aws" means any federal, state or local statute, code, ordinance,
rule, regulation, permit, consent, approval, license, judgment, order, writ, judicial
decision, common law rule, decree, agency interpretation, injunction or other
authorization or requirement whenever promulgated, issued, or modified, including the
requirement to register underground storage tanks, relating to:
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¢h) emissions, discharges, spills, releases or threatened releases
of pollutants, contaminants, Hazardous Substances (as hereafter defined), materals
containing Hazardous Substances, or hazardous or toxic materials or wastes into ambient
air, surface water, groundwater, watercourses, publicly or privately owned treatment

works, drains, sewer Systems, wetlands, septic systems or onto land;

2 the |use, fIreatrnent, storage, disposal, handling,
manufacturing, transportation, Or shipment of Hazardous Substances, materials
containing Hazardous Substances or hazardous and/or toxic wastes, matexial, products or
by-products (or of equipment or apparatus containing Hazardous Substances) as defined
in or regulated under the following statutes and their implementing regulations: the
Hazardous Materials Transportation Act, 49 US.C. § 1801 ef seq the Resource
Conservation and Recovery Act 42 US.C. § 6901 et seq., the Comprehensive
Environmental Response, Compensation and Liability Act, as amended by the Supérfund
Amendments and Reauthorization Act, 42 US.C. § 6901 et seq., and/or the Toxic
Substances Control Act, 15 U.S.C. § 2601 et seq., each as amended from time to time: or

(3}  otherwise relating to i)dllut_ion or the protection of human
health or the environment.

"Hazardous Substances" means (A) hazardous materials, hazardous wastes, and
hazardous substances as those terms are defined under the following statutes and their
implementing regulations as they may be amended from time to time: the Hazardous
Materials Transportation Act. 49 U.S.C. § 1801 et seq., the Resource Conservation and

Recovery Act, 42 U.S.C. § 6901 &t seq., the Comprebensive Environmental Response,

Compensation and Liability Act. as amended by the Superfund Amendments and-
Reauthorization Act. 42 U.S.C. § 6901 et seq,, the Clean Water Act, 33 U.S.C. § 1251 et
seq., the Toxic Substances Act, 15 U.S.C. § 2601 gt seq.-the Clean Air Act, 42 US.C. §
7401 et seq., (B) petroleum and petroleum products including crude oil and any fractions
thereof, (C) natural gas, synthetic gas, and any mixtures thereof, (D) asbestos and/or any
materizl which contains any hydrated mineral silicate, including without limitation,
chyrsotile, amosite, crocidolite, tremolite, anthophylite and/or active Whether friable or
nonfriable, (EY PCBs or PCB containing materials or fluids, (F) radon, (G) any other
" hazardous radioactive, toxic or noxious substance, material, pollutant, or solid, liquid or
gaseous waste, and (H) any substance with respect to which a federal, state or local
agency requires environmental investigation, monitoring ot remediation.

Section 8.4  Represeniations. The Managing Trustee represents, warrants and
agrees as follows: ; '

a The Managing Trustee, if it is other than a natural person, has
observed and will observe all applicable _organizational procedures and formalities,
including, where applicable, the holding ‘of regular periodic and special meetings of
governing bodies, the recording and maintenance of minutes of such meetings, and the

recording and maintenance of resolutions, if any, adopted at such meetings.

b. The Managing Trustee has paid and will pay its liabilities
(including liabilities in respect of guaranties) and losses from its separate funds.

c. The Managing Trustee does not and will not hold itself out to be
responsible for the debts and obligations of any other Person. The Managing Trustee, if it
is other than a natural person, has and will have at all times sufficient officers and

employees to run its businesses and operations. The Managing Trustee will manage 1ts
own assets and liabilities. ] _
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d. The Managing Trustee will pay, from its own assets, its fair share
of any office, office supplies or equipment or administrative (including,” without
limitafion, any costs relating to salaries or other compensation for services rendered to the
Managing Trustee) expenses shared with the Trust or Owner.

€. The Managing Trustee has not taken and will not take any action
that would give any creditor of the Managing Trustee cause to believe that any

indebtedness incurred by the Managing Trustee is or will be an obligation of the Trust or

Owner or that the Managing Trustee is not or will not remain a Person separate and
distinct from the Trust and the Owner. .

L The Managing Trustee; has not taken and will not take anjr action
that is inconsistent with any of the representations, warranties and agreements set forth in
this st or that would give (2) any future creditor of the Managing Trustee cause to

believe mistakenly that any such future obligation incurred by the Managing Trustee

would be not only the obligation of the Managing Trustes, but also of the Trust or the

Owner, or (b) any future creditor of the Managing Trustee cause to mistakenly believe
that the Managing Trustee was not or would not continue to remain separate and distinct
from the Trust and the Owner. ' ' o

No transaétion relating to or contemplated by this Trust Agreement

is being or will be entered into by the Managing Trustee (i) in bad faith or with intent to

delay, hinder, or defraud any of its creditors or (i) with the intent of ‘removing assets
from the Trust to the detriment of the Trust's creditors. ‘ ’

"h.  The Managing Trustee, if it is other than, a natural person, will not

cons-ensually merge or consolidate with the Trust or the Owner.

i The Managing Trustee does not own. or does not have any direct
right, title or interest in, to or under any of the Trust Property, except as applicable law
may require record title to be held in the name of Managing Trustee for the benefit of the

ARTICLE IX.
TERMINATION OF TRUST AGREEMENT

Section 9.1  Termination in General.. Subject to Section 2.8 hereof, except as

n .
otherwise provided in Section 9.2 hereof, this Trust Agreement and the trusts created .

hereby shall terminate and the Trust Property shall, subject to Article V hereof, be
distributed to the Owner, and this Trust Agreement shall be of no further force or effect
on December 31, 2036, provided the Note shall have been paid in full, unless the Owner
elects to extend the term of the Trust. N

Section 9.2  Termination at Option of the Owner. Subject to Section 28
hereof, notwithstanding Section 9.1 hereof, this Trust Agreement and the trusts created
hereby shall terminate and the Trust Property shall be distributed to the Owner, and this
Trust Agreement shall be of no further force and effect, upon the election of the Owner

by notice to the Trustees, if such notice shall be accompamied by the written agreement
(in form and substance satisfactory to the Managing Trustee) of the Owner assuming all
the obligations of the Trustees and the Trust and releasing the Trustees therefrom. The

Trust may not be terminated prior to the satisfaction and discharge of the Financing
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Documents, except as expressly permitted thereby or following the conveyance of all of
the Trust Property to a third party if permitfed by the Financing Décuments.

Section 9.3  Certificate of Cancellation. Subject to Section 2.8 hereof, upon the
termination of the Trust pursuant to this Article IX, the Trustees shall cause a Certificate
of Cancellation to be filed With_the Delaware S;cretary of State.

ARTICLE X
SUCCESSOR TRUSTEES. CO-TRUSTEES AND SEPARATE TRUSTEES

Qection 10.1 Resigpation and Successors. . Subject to Section 2.11 hereof, a
Trustee or the Trustees, or any of their respective successors, may resign at.any time
without cause by giving at least sixty (60) days prior written notice to the Owner, and the
Owner may at any ime remove 2 Trustee or the Trustees without cause by written notice
to such Trustee or Trustees, such resignation or removal to be effective upon the
acceptance of appointment by a successor trustee as hereinafter provided. In case of the
resignation or removal of any Trustee, the Owner may appoint a successor by written
instrument. If a successor trustee shall not have been appointed within thirty (30) days
after the giving of such notice, such Trustee or the Owrner may apply to any court of
competent jurisdiction in the United States to appoint a successor trustee to act until such
time, if any, as 2 Successor shall have been appointed as provided above. Any successor
so appointed by such court shall immediately and without further act be superseded by
any successor appointed as provided above within one year from the date of the
appointment by such court. Any successor, however appointed, shall execute and deliver
to its predecessor trustee and the Trust an instrument accepting such appointment, and
thereupon such Successor, without further act. shall become vested with all the estates,
properties, rights, powers, duties and trusts of the predecessor irustee in the trusts
hereunder with like effect as if originally named a Trustee herein; but upon the writien.
request of such successor, and upon the payment to the predecessor trustee of the
amounts due to it under this Trust Agreement, such predecessor shall execute and deliver
an “nstrument iransferring to such successor, Upon the trusts herein expressed, all the

estates, properties, Tights, powers, duties and trusts of such predecessor, and such
predecessor shall duly assign, transfer, deliver and pay over o such successor all moneys
or other property .then held by such predecessor upon the trusts herein expressed. Any
right of the Owner against the predecessor trustee, In its individual capacity shall not be
prejudiced by the appointment of any successor trustee and shall survive the termination
of the trusts created hereby. Any successor to the Independent Trustes, however
appointed, shall satisfy the requirernents for a/Qualiﬁed Independent Trustee and, if such
Independent Trustee is other than a natural :person, it shall be a special purpose entity
with at least one Independent Director. Any corporation into which Managing Trustee, if
it is other than a natural person, may be merged or converted or with which it may be
consolidated, or any corporation resulting from any merger, conversion of consolidation
to which Managing Trustee shall be a party, or any corporation to which substantially all
the corporate trust business of Managing Trustee may be transferred, shall, subject to the
preceding sentence, be the Managing Trustee under this Trust Agreement without further
act. Any successor trustee, however appointed, shall be competent and qualified to (i)
serve as a trustee of a business trust formed pursuant to Chapter 38 of Title 12 of the
Delaware Code, (i) own, buy, lease, sell and mortgage land in its capacity as trustee In
the state where the Property is located and (iii) as to the Independent Trustee, take all
actions required by a Qualified ‘Independent Trustee pursuant 1o the Financing
Documents.
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Section 10.2 Co-Trustees and Separate Trustee. Subject to Section 2.11 hereof,
whenever the Managing Trustee or the Owner shall deem it necessary or prudent in order
either to conform to any law of any jurisdiction in which all or any part of the Trust
Property shall be situated or o make any claim or bring any suit with respect to the Trust
Property, the Ground Lease, the Lease or the Financing Documents, or the Managing
Trustee or the Owner shall be advised by counsel satisfactory to it that it is 5o necessary
or prudent, the Managing Trustee and the Owner shall execute and deliver an agreement
supplemental hereto and all other instruments and agreements, and shall take all other
actions, necessary or proper to constitute one or more Persons (and the Managing
Trustee, if it is other than 4 natural person, may appoint one Or more of its officers,
general partners or other principals) either as co- trustee or co-trustees jointly with the
Managing Trustee of all or amy part of the Trust Property, or as separaie trustee or
separate trustees of all or any part of the Trust Property, and to vest in such persons, in
such capacity, such title to the Trust Property or any part hereof and such rights or duties
as may be necessary of desirable, all for such period and under such terms and conditions
as are satisfactory to the Managing Trustee and the Owner and, until the Note is paid in
full, as are reasonably satisfactory to the Lender. In no event shall any Trustee hersunder
(inchuding the Independent Trustee, Managing Trustee and Resident Trustee) be lizble for
the default or misconduct of any other trustee hereunder. In-case amy co-trustee Or
separate trustee shall die, become incapable of acting, resign or be removed, the title to

the Trust Property and all rights and duties of such co-trustee or separate trustee shall, so

far as permitted by law, vest in and be exercised by the Managing Trustee, without the

appointient of a successor to such co-trusiee or separate frustee. - :
ARTICLE XI _

SUPPLEMENTS AND AMENDMENTS

Section 11.1 Amendments. Notwithstanding any other provision of this Trust
Agreement or any provision of law, (1) until the date all of the obligations under the
Financing Documents have been indefeasibly and fully satisfied. the following provisions
of this Trust Agreement shall .not be amended, altered, changed or repealed unless a

- Qualified Independent Trustee is then in office and voting and affirmatively votes in
favor of such amendment and unless at least thirty (30) days prior written notice of any
such proposed amendment is sent 10 the Lender and the Lender provides writien consent
to such amendment and prior written confirmation is received from each rating agency
then maintaining a rating on any securities secwred by or related to the Financing

Documents that such amendment will not result in & negative rating action of any kind

" with respect to such securities: Sections 1.1.2.1,23.24, 25,26, 27, 2.8.29 2.10,

211.3.1.3.2. 41,51, 64, 8.2 through 84,01, 9.2 and 111 hereof, and (ii) this Trust
Agreement may be amended, supplemented or otherwise modified only by a written
instrument approved and executed by the Resident Trustee ox Independent Trustee, as
applicable, if such amendment, supplement or other modification affects the rights,

powers, duties, obligations or immumities of the Resident Trustee or Independent Trustee,
as applicable.

ARTICLE X1
PROVISIONS REGARDING RESIDENT TRUSTEE

Section 12.1 Acceptance of Trusts and Duties. Resident Trustee accepts the
trusts hereby created and agrees to perform the same but only upon the terms of this Trust
Agreement. Resident Trustee <hall not be answerable or accountable to any person under
MMS 20
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any circumstances in its individual capacity, except that such limitation shall not limit the
Resident Trustee's personal liability, if any, to the Owner 1o the extent that such liability
results from (i) the Resident Trustee's gross negligence or willfal misconduct, oz (it) the
inaccuracy of any of its representations or warranties contained in Section 12.2 hereof.

Section 12.2 Representations. Resident Trustee hereby represents, warrants and
certifies to Owner, Trust, Independent Trustee and Managing Trustee that Resident
Trustee is a national banking association with trust powers, duly formed and created and
validly existing under applicable federal laws of the United States of America, has
requisite power and authority tinder the laws of the State of Delaware and federal laws of
the United States of America governing its banking and trust powers, to execute and
deliver, and perform its obligations and duties under, this Trust Agreemen, and has its
principal place of business in the State of Delaware.

Qection 123 Duties of Resident Trustee. Notwithstanding any other provision
of this Trust Agreement, the Resident Trustee shall not be entitled to exercise any pOwers,

nor shall the Resident Trustee have any of the duties and responsibilities of the Managing
Trustee described i this Trust Agreement. The Resident Trustee shall be a Trustee for

the sole and limited purpose of fulfilling of the requirements of § 3807 of the Delaware

Business Trust Statute, and, except as otherwise expressly required by the Delaware
Business Trust Statute, the sole and exclusive duties of the Resident Trustee shall be the
following: . ‘ o ]

To execute and cause the filing of the Certificate of Trust, as

a..
cti 4 hereof,

provided in-

the Trust, pursuant to the provisions of Section 9.3 hereof, and -

c. To receive and forward to the Managing Trusiee any and all
service of process and other official notices and the like received by the Resident Trustee
on behalf of the Trust.

_ Section 12.4 Limitations on Duties. Resident Trustee shall not have any duty €8
to file, record or deposit amy document or to maintain any such filing, recording Or
deposit-or io refile, rerecord or redeposit any such document, (i) to obtain, effect or
maintain any insurance on the Txust Property, (iii) to maintain the Trust Property, (iv) to
pay or discharge any tax levied against any part of the Trust Property, (v) to confirm,
verify, investigate or inquire into the failure to receive any reports or financial statements
from any party obligated under the Ground Lease, Lease and Financing Documents 1o
provide such, or (vi) to inspect the Property at any time or to ascertain 0f Inquire as to the
performance or observance of any of the cavenants of the Trust or any other Person under
“the Ground Lease, Lease and Financing Documents.

Section 12.3 Indemnification. Resident Trustee shall not be required to take or
refrain fror taking any action under this Trust Agreement, the Ground 1ease, the Lease
or the Financing Documents (other than the actions specified in Section 12.3 hereof) if
the Resident Trustee shall reasonably determine, or shall have been advised by counsel,
that such actions (i) may resuft in personal liability, unless Resident Trustee shall have
been indemnified by the Owner, in manner and form reasonably satisfactory to Resident
Trustee, against any lability, fee, cost or expense (including reasonable legal fees and
expenses) which may be incurred or charged in comnnection therewith (except that the
Owner shall not be required so to indernify Resident Trustee with respect to any of the
matters described in the last senience of Section 12.1 hereof), or (if) are contrary to law or
the terms hereof, and if the Owner shall have directed Resident Trustee to take or refrain
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from taking any such action, the Owner agrees to furnish such indemnity as shall be
required and, in addition, to the extent not otherwise paid pursuant to the provisions of

this Trust Agreement, to pay the reasonable compensation of Resident Trustee for the
services performed or to be performed by it pursuant to such direction.

Section 12.6 Reliance, Advice of Counsel. Resident Trustee shall not incur any
[iability to anyone in acting in reliance upon any signature, instrument, notice, resolution,
request, consent, order, certificate, report, opinion, bond or other document or paper
believed by it to be genuine and believed by it to be signed by the proper party or parties.
Resident Trustee may accept a copy of a resolution of the board of directors or other
governing body of any Person, certified by the secretary or a senior officer thereof, as
conclusive evidence that such resolution has been duly adopted by such body and that the
same is in full force and effect. As to any fact or matter the manner of ascertainment of
which is not specifically prescribed herein, Resident Trustee may for all purposes hereof
rely on an officers' certificate of the relevant Person as to such fact or matter, and such
certificate shall constitute full protection to Resident Trustee for amy action taken,
suffered or omitted in good faith in reliance thereon. In the administration of the trusts
created hereby, Resident Trustee (i} may consult. with counsel, accountants and other
skilled Persons to be selected and employed by it, and Resident Trustee shall not be liable
for the default or misconduct of any such agent or attorney appoimnted by the Resident
Trustee in good faith, and (ii) may consult with counsel, accountants and other skilled
_ Persons to be selected and employed by 1t, and Resident Trustee shall not be liable for

anything done, suffered or omitted in good faith by it in accordance with the advice or
opinion within the scope of such Person's competence of any such counsel, accountantis
or other skilled Persons selected by itin good faith.

Section 12.7 . Not Acting in Individual Capacitv.” Except as otherwise expressly .

provided in this Arficle XII, in accepting the trusts hereby created, Resident Trustee acts

solely as frustee hereunder nd not in its individual capacity, and all Persons-other than

the Owner, as provided herein, having any claim against Resident Trustee by reason of
the transactions contemplated hereby and by the Lease and Financing Documents shall
look only to the Trust Property (or a part thereof, as the case may be) for payment or

satisfaction thereof, but subject to-the liens created pursuant to the Financing Documents.

Section 12.8  Ambiguity or Conflict of Provisions. If the Resident Tristee is -

uncertain as to the application of any provision of this Trust Agreement, the Lease or the
Financing Documents, or such provision is ambiguous as to its application, or is, OF
appears. to be, in conilict with any other applicable provision hereof, or if this Trust
Agreement permits any determination by the Resident Trustee or is silent or incomplete
as to the course of action which the Resident Trustee is required to take with respect 1o 2
particular set of facts, the Resident Trustee may require and, as between the Resident
Trustee and the Owner, may rely upon written instructions of the Owner, and in such
case, shall have mo liability 1o, and shall be held harmless by, the Owner from, any
liability, costs or expenses incurred by the Resident Trustee in its individual capacity
from acting upon such instructions, except that the Owner shall not be required so t0
indemnify the Resident Trustee with respect 10 any of the matters described in Sections

12.1(1) and (ii) hereof.

Section 12.9 Compensation. The Owner shall pay (or reimburse Resident
Trustee for) all fees and expenses required to be paid or reimbursed to Resident Trustee
pursuant to that certain agreement between Resident Trustee and Trust, Owner or an
Affiliate of either relating hereto. Resident Trustee shall be entitled to compensation for
any extraordinary services rendered hereunder. The Owner agrees {0 assume liability for,
and to indemnify and hold harmless Resident Trustee, from and against, any and all

liabilities, obligations, losses, damages, taxes, claims, actions, suits, costs, €xXpenses and
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disbursements (including reasonable legal fees and expenses) of any kind and nature
whatsoever which may be imposed on, incurred by or asserted at any time against
Resident Trustee in any way relating to or arising out of the Trust Property, the
administration of the Trust Property or any action or inaction of Resident Trustee
hereunder or under the Lease and Financing Documents, except that the Owner shall not
be required so to indemnify Resident Trustee with respect to any of the matters described
in Sections 12.1(1) and (i1} hereof. The liabilities of the Owner hereunder shall be joint
and several in accordance with their interests in the Trust. The indemnities contained in
this Article XTI shall survive the termination of this Trust Agreement and the resignation
or removal of the Resident Trustee, '

]

. ARTICLE XIII
INTENTIONALLY OMITTED

ARTICLE XIV
MISCELTLANEOUS

Section 14.1 No Legal Title to Trust Property in the Qwner, Etc. The Owner
shall not have legal title to any part of the Trust Property. Neither the bankruptcy, death

or other incapacity of any Owner nor the transfer, by operation of law or otherwise, of
any right, title or interest of the Owner in and to the Trust Property or hereunder shall
operate to terminate this Trust Agreement or the Trust hereunder. Except as expressly set
forth herein, the Owner shall not be liable for any liabilities or obligations of the Trust or
Trustees or for the performance of this Trust Agreement.

Section 14.2 Sale of Trust Property by Managing Trustee is Binding. Any sale

or other conveyance of the Trust Property or any part thereof by Managing Trustee made

pursuant to the terms of this Trust Agreement, the Ground Lease, the Lease or the
Financing Documents shall bind the Owner and shall be effective to transfer or convey all
rights, title and interest of Managing Trustee and the Owner in and to the Trust Property
or such part thereof, if owner has consented to such sale or other conveyance.” No
purchaser or other grantee shall be required to inquire as to the authorization, necessity,
expediency or regularity of such sale or conveyance or as to the application of any sale or
other proceeds with respect thereto by Managing Trustee.

Section 14.3  Unanimous Consept of Owner. Any action or consent of the

Owmer referred to in this Trust Agreement shall require the unanimous written consent of

the Person or Persons then constituting Owner.

Section 14.4 Limitations on Rights of Others. Nothing in this Trust Agreement,

whether expressed or implied, shall be construed to give to any Person other than the
Trustees and the Owner any legal or equitable right, remedy or claim under or in respect
of this Trust Agreement, any covenants, conditions or provisions contained herein or the
Trust Property. ' '

Section 14.5 Notices, Etc. All notices, requests, demands, consents and other
communications ("Notices") required or contermplated by the provisions hereof shall refer
on their face to this Trust Agreement (although failure to do so shall not make such
Notice ineffective), shall, unless otherwise stated herein, be in writing and shall be (i)
personally delivered, (ii) sent by reputable overnight courier service, (jii) sent by certified
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or registered postage prepaid and return receipt requested or (iv) transmitted by
telephone facsimile, in each. case as follows:

If to Managing Trustee: Buffalo-Gateway SPE, Inc. ,
570 Delaware Avenue . ] . N
Buffalo, New York 14202 ' . ' .
Fax: (716)886-2269 - - T

if to Resident Trustee: Wilmington Trust Company — ~
Corporate Trust Administration
Rodney Square North
1100 North Market Street
Wilmington, Delaware 19890 _.
Attn: John M. Beeson, Jr. )
Fax: 302-651-8882

if to the Owner: ) Victoria Estates, LTD
570 Delaware Avenue
a Buffalo, New York 14202 P _
Attn: David H. Baldauf, Esq. = T
Fax: (716) 886-2269 . .

or at such other address and telephone facsimile number as shall be designated,
respectively, by any Trustee or the Owner in a written notice to the other Persons i )
receiving Notices pursuant to this Section. Notices given pursuant to this Section shall be L
deemed given upon the earliest of the following to occur: (i) upon personal delivery, (ii) ’
on the fifth day following the day sent, if sent by registered or certified mail, (iii) on the
next business day following the day sent, if sent by reputable ovemnight courier; and (iv)
if transmitted by telephone facsimile, on the day sent if such day is a business day of the o
" addressee and the telephone facsimile is received by the addressee by 5:00 p.m., local .
-time of the addressee, on such day, otherwise on the first business day of the addressee : L
- after the day that the telephoné facsimile is sent. B : . S

Section 14.6 Severability. Any provision of this Trust Agreement which is ' i
prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective T
to the extent of such prohibition or unenforceability without invalidating the remaining :
provisions hereof, and any such prohibition or unenforceability in any jurisdiction shall
not invalidate or render umenforceable such provision in any other jurisdiction.

Section 14.7 Counterparts. To facilitate execution, this instrument may be
executed in as many counterparts as may be convenient or required. It shall not be
necessary that the signature or acknowledgiment of, or on behalf of, each party, or that the
signature of all persons required to bind any party, or the acknowledgment of such party,
appear on each counterpart. All counterparts shall collectivély constitute a single
instrument. It shall not be necessary in making proof of this instrument fo produce or -
account for more than a single counterpart containing the respective signatures of, or on o
behalf of, and the respective acknowledgments of, each of the parties hereto. Any
signature or acknmowledgment page to any counterpart may be detached from such
counterpart without impairing the legal effect of the signatures or acknowledgments i
thereon and thereafter attached to another counterpart identical thereto except having ~ ,
attached to it additional signature or acknowledgment pages. - T
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Section 14.8 Successors and Assigns. All covenants and agreements contained herein
shall be binding upon and inure to the benefit of the Trustees and their respective successors and

assigns and the Owner and its successors and assigns, all as herein provided. Any request,
notice, direction, consent, waiver or other writing or action by the Owner shall bind each of ifs

successors and assigns.

Section 14.9 Headings. The headings of the various Articles and Sections herein are for
convenience of reference only and shall not define or limit any of the terms or provisions hereof.

Qection 14.10 Goveming Law. THIS TRUST AGREEMENT SHALL BE GOVERNED
BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF
DELAWARE APPLICABLE TO CONTRACTS TO BE PERFORMED ENTIRELY WITHIN _
SUCH STATE, INCLUDING ALL MEANS, OF 'CONSTRUCTION, VALIDITY AND =~

PERFORMANCE. o . . . ' T
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IN WITNESS WHEREOF, the parties hereto have caused this Trust Agreement to be
duly executed by their respective officers s of the day and year first above written.

QWNER PARTICIPANT:

Victora Estates, LTD., a Florida Limited___Pa.rtnership

By: Benderson-Victoria, L.C., its general partner

By: B’g—
David 4. Baldauf, Manager \
RESIDENT TRUSTEE:
WILWG’TON TRUST COMPANY, a Delaware Bankmg Corporation
By: -
Name: -

Tts: ’
. ' J S P. LAWLER
' . President
MANAGING TRUSTEE:

BUFFALO-GATEWAY SPE, INC., a Florida Corporation R

- David H. Bgildauf, Vice President {
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Legal Description

PARCEL "B":
rROM THE SOUTHEAST CORNER OF THE S.E. 1/4 OF THE N.E. 1l/4 CT
SsZATION 22, TOWNSHIP 19 SOUTH, RANGE 24 EAST, IN LAKE COUNTY,
FLORIDA, RUN THENCE N.8$°35°20"W. ALONG THE SOUTH LINE OF SAID S.Z.
1/4 OF THE N.E. l1/4 A DISTANGE QF 40.00 FEET TO THE WESTERLY RIGHT-
OF-WAY OF 14TH STREET (U.S. HWY. 27); THENCE CONTINUE
N.89°35/20"W., ALONG THE SQUTH LINE OF SAID S.E- 1/4 OF THE N.E.
1/4 A DISTANCE OF 175.00 FEET TO THE POINT OF BEGINNING; THENCE
CONTINUE N.B9°35°20"W. ALONG THE SOUTH LINE OF THE S.E. 1/4 OF T=E
N.E. 1/4 OF SAID SECTION 22 A DISTANCE OF 1B83.33 FEET; THENCE
N.0Q°227/05"E., 190.47 PEET; THENCE N.83°347'53"W., 125.00 FEET;
THENCE S.00°22705%W., 25.00 PEET; THENCE N.88°34'55"W., 142.00 FEET .
TO A POTNT ON THE WEST LINE OF THE BAST 1/2 QP TEE 5.2. 1/4 OF THE
N.E. 1/4 OF THE AFOREMENTIONED SECTION 227 THENCE N.00°22°05"E.,
860.15 .FEET;  THENCE S§.83°40'50"E., 330.00 FEET;  THENCE
S.75°58/05"E., 150.89 FEET; THENCE §5.00°24"30°W., 223.45 FEET;’
. . THENCE S.89°36735"E., 150.00 PEET TO A FOINT ON THE WESTERLY RIGHET-
OF-WAY LINE OF l4TH STREET (U.S. HIGHWAY 27}; THENCE $.00°2430" 4.
ALONG SAID WESTERLY RIGHT-OF-WAY LINE 55.00 FEET; THENCZ
N.89°35720"W., 150.00 FEET; THENCE S.00°24°30"%., 150.00 FEET;
. THENCE S.85°35’/20*E., 150.00 PEET TO A POINT ON THE AFOREMENTIONED
- WESTERLY RIGHT-OF-WAY OF 14TH STREET (U.S. HWY. 27); -THENCZ
<. 00°24’30"W. ALONG SAID WESTERLY RIGHT-OF-WAY LINE 85.25 FEET;
THENCE N.89°35/20"W., 15¢.00 PEET; THENCE §.00724:!30°W-., 150.00
' FEET; THENCE S.89°35’20"B., 150.00 FEET TO A "POINT ON THE
AFOREMENTIONED WESTERLY RIGHT-OF-WAY LINE QF L4TH STREET (U.S. HWY.
27);.THENCE .5.00°24730"W.,, ALONG SAID WESTERLY RIGHT-QF-WAY LINE
94 64 PEET; TEENCE N.68°33’45"W.,” 31.39 PEET; TEENCE N.89°35/23"W.,

145.70 FEET; THENCE S.00°24730"W., 253.62 FEET TO TEE POINT CF
BEGINNING. - : : - e

TOGETHER WITEH all the right, title and interest of Leasburg Vanguard Limited, L.P. in
and to (i) certain parking and access easements created under Declaration of Easements dated
July 1Y, 1995 by Leesburg Vanguard Limited, L.P. recorded concurrently
herewith in the Lake County, Florida Records; and (if) certain parking and access easements
created under Easement and Restrictive Covenant Agreement dated \% olw 14 1995
between Hardwood, Inc. and Leesburg Vanguard Limited, L.P. recorded concurrently

Herewith in the Lake County, Florida Records.

Ny
Exhiboir A




