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Secretary’s Certificate
of
Hub Properties Trust

Document Number: D98000000012
Date Business Commenced in Florida: February 6, 1998

Pursuant to Section 609, Florida Statutes, Hub Properties, a Maryland real estate investment trust
(the “Trust"), adopts the following Secretary's Certificate:

I. Effective as of November 10", 2016, the name of the Trust is EQC Operating Trust.
2. Attached hereto as Exhibit A is a true, correct and certified copy of the Amended and
Restated Declaration of Trust, as filed with, and certified by, the State of Maryland,

State Department of Assessments and Taxation, | further certify that the Declaration
of Trust has not been further amended.

[N WITNESS WHEREOF, | have hereunto set my hand as of this ZI_’P day of November, 2016.

S

Orrin Shifrin, Secretary
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EQC OPERATING TRUST

(formerly knowa as Fiub Properties T ¥ 10

EQC OPERATING TRUST, a Maryland real estate iovestment trust (thc “Trust™) under
Title 8 of the Corporations and Associations Article of the Anmotated Code of Maryland (“Title 87),
hereby certifies to the State Department of Assessments and Taxation of Maryland that:

FIRST: ' The Trust desires to amend and restate its Declaration of Trust, as amended (the
“Declaration™), as currently in effect and as hereinafter amended.

. SECOND: The following provisions are all the provisions of the Declaration currently in
cffect and as hereinafter amended:

ARTICLE]
FORMATION

The Trust is a real estate investment trust within the meaning of Title 8, The Trust shall not
-be deemed to be a general partnc.rsh;p, limited pamerslup, joint venture, joint stock company or 2
corporation.

ARTICLE I
OPERATIVE PROVISIONS

The Declaration includes and is subject to Annex A artached hereto in its entirety. The
terms and provisions of Annex A are incarporated by reference herein and are desmed to be a pan
hereof as if, and with the same cffect as if, such terms and provisions were directly stated herein.
The Declaration, including Annex A, sets forth all of the provisions required for the regulation and -
governance of the Trust and the administration of jts affairs, and the Trust shall not be required to
adept or maintain bylaws. Accordingly, upon the filing and acceptance for record of the
Declaration with the Maryland State Department of Assessments and Taxation, the Trust’s Bylaws
shall be automatically repealed and of no further force or cffect.

ARTICLE 11
NAME

The name of the Trust is EQC Operating Trust. ‘{

The Trustee may further change the name of the Trust without approval of the unitholders.
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ARTICLE IV
PURPOSES AND POWERS

The Trust shall have the purpeses and powers sct forth in Annex A hereto.

ARTICLEV .
PRINCIPAL OFFICE IN STATE AND RESIDENT AGENT

The address of the principal office of the Trust in the State of Maryland is ¢/o CSC Lawyers

Incorporating Service Company, 7 St. Paul Street, Suite 820, Baltimore, Maryland 21202. The

" Trust may have such offices or places of business within or outside the State of Maryland as the
Trustee may from time to time determine.

The name of the resident agent of the Trust in the State of Maryland is CSC Lawyers

Incorporating Service Company, whose post office address is 7 St Paul Street, Suite 820, -

Baltimore, Maryland 21202. The resident agent is a citizen of and resides in the State of Maryland.

ARTICLE V1
TRUSTEE; OFFICERS

Section 6.1  Number; Nature of the Trustee. The number of trustees shall be one (1) (the
“Trugtee™); provided that the number of trusteas may be increased or, if increased, may be thereafter
decreased in the sole discretion of the Trustee. The Trustce may be any person, including an
individual, corporation, business trust, estate, trust, parmership, limited partnership, limited lisbility
company, association or any other legal or commercial entity. The name of the current Trustee is as
follows:

Name Address

Equity Commaonwealth . Two North Riverside Plaza,
' Suite 2100, Chicago, TL 60606

The records of the Trust shall be revised to reflect the names and addresses of the then-current
Trustee at such times as any change has ocourred.

. Section 6.2  Powers of the Trugtee. Subject to any express limitations contained in the
Declaration, including in Annex A hereto, (a) the business and affairs of the Trust shall be managed
under the direction of the Trustee; (b) the Trustee shall have full, exclusive and absolute power,
contral and authority over any and all property of the Trust, and {c) the Trustee may take any action
as in its sole judgment and discretion is necessary or appropriate to conduct the business and affairs
of the Trust {including, without limitation, causing the Trust to elect to qualify for federal income
tax treatment as a disregarded entity or a parmership). The Declaration shall be construed with the
presumption in favor of the grant of power and authority to the Trustee. Any construction of the
Declaration or determination made in good faith by the Trustee conceming its powers and authornty
hercunder shall be conclusive. The enurneration and definition of particular powers of the Trustee
{neluded in the Declaration shall in no way be limited or restricted by reference to or inference from
the terms of this or any other provision of the Declaration ot condtrued or deemed by inference or
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otherwise in any manner to exclude or limit the powers conferred upon the Trustee under the
general laws of the State of Maryland or any other applicable laws.

Section 63 Resignation, Removal or Death. The Trustee may resign by written notice to
the unitholders, effective upon execution and delivery of such written notice or upon any future date
specified in the potice. The Trusiee may not be removed by the unitholders with or without
cause,

Section 64  Vacancy. If for any reason the eurrent Trustee ceases 10 be the Trustee,
such event shall not terminate the Trust or affect the Declaration. Any such vacancy shall be
filied, at any regular meeting or at any special mecting called for that purpose, by 2 majority of
the unitholders. Any individual, corporation; business trust, estate, trust; partnership, limited
parinership, limited liability company, association or any other legal or commercial entity so elected
2s Trustee shall hold office for the unexpired term of the Trustee he, she or it is rcpiacmg and
until a successor is elected and qualifies. '

, Section 6.5  Actiop by the Trustes. The Trustes may act by written consent, which
. may be effected in writing or by electronic transmission.

Section 66  Reliapce. The Trustes and each officer, employee and agent of the Trust
shall, in the performance of his, her or its duties with respect to the Trust, be fully justified and
protected with regard to any act or failure to act in reliance in good faith upon the books of
account or other records of the Trust, upon an opinion of counsei or upon reports made to the
Trust by any of its officers or employses or by the adviser, accountants, appraisers or other
experts or consultants selected by the Tristees or officers of the Trust.

Section 6.7  Officers. The Trustee may sappoint from time to time such officers with such
titles as the Trustee determines 10 be necessary or appropriate. Any such officers shall exercise
such powers and parform such duties as may be determincd from time to time by resolution of
the Trustee.

ARTICLE VI
UNITS OF BENEFICIAL INTEREST

) Section 7.1  Authorized Units. The beneficial interest of the Trust shail be divided into
shares of beneficial interest, which shall be designated as umits (the “Units™). The Trust has
authority 10 issue 400,000,000 Units, $0.01 par value per unit. The Units cach shall have the
preferences, conversion or other rights, voting powers, restrictions, limitations as to dividends or
other distributions, qualifications and terms and conditions of redemption for each class or series as
set forth in Anpex A. The Trustees shall have the powers to issue, classify, re-classify and pay
distributions on the Units as set forth in Apnex A,

Section 72 Quistanding Units. Upon the filing and acceptance for r@rd of the
Declaration with the Maryland Stats Department of Assessments and Taxation, all then-outstanding
beneficial interests’in the Trust held by the Trustes shail be represented by Units as specified in

Annex A
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Section 7.3 General Nature of Unity, All Units shall be personal property entitling the
unithoiders only 1o those rights provided in the Declaration. The unitholders shall have no interest
in the property of the Trust and shal] have no right to compel any partition, division, dividend or
distribution of the Trust or of the property of the Trust. The death of a unitholder shall not terminate
the Trust. The Trust is entitled to treat as unitholders only those persons in whose names Units are
registered as holders of Units on the unit ledger of the Trust.

Section74  Fractional Units. The Trust may, without the consent or approval of any
unitholder, issue fractional Units, eliminate & fraction of a Unit by rounding up or down to a full
Unit, arrange for the dispasition of a fraction of 2 Unit by the person entitled 10 it, or pay cash for
the fair value of & fraction of a Unit.

Section 7.5 Units Subject to Declamation. All persons who shall acquire a Unit shall
acquire the same subject to the provisions of the Declaration.

Section 7.6 Ttansferability; Transfer Restrictions. Units in the Trust shall be transferable
only in accordance with the provisions of Annex A By accepting the transfer of Units, whether of
* record or beneficially, all future unitholders-agree to be bound by the provisions of Annex A as
fully as if such unitholders had exccuted a stockholders agreement containing all of such provisions.

ARTICLE VIIX
UNITHOLDERS

Section 8.1  Preemptive and Appraisal Rights. Except as may be provided by the Trustee
in setting the terms of classified or reclassified Units or as may otherwise be provided by a contract
‘approved by the Trustee, 1o holder of Units shall, as such holder, (a) have any preemptive right to
purchase or subscribe for any additional Units or any other security of the Trust which it may issue
or sell or (b) have any right to, or otherwise be entitled to, exercise any rights of an objecting
stockholder under Title 8 or under Title 3, Subtitle 2 of the MGCL or any successor statute,
unless the Trustes shall determine that such rights apply, with respect to all or any Units of alf or
any classes or series of Units, to one or more mansactions occurring after the date of such
determination in connection with which holders of such Units would otherwise be entitled to
exercise such rights.

Section 82 Approval of Extraordinary Actions. Except as specifically provided in the
Declaration (including Annex A), notwithstanding any provision of law penmitting or requiring
any action to be taken or approved by the affirmative vote of the holders of Units entitled to cast
a greater proportion of votes, any such action shall be effective and valid if declared advisable by
the Trustee and taken ot approved by the affinnative vote of holders of Units entitled to cast a
majority of all the votes entitled to be cast on the matter. This Section 8.2 is intended to
accomplish the purpose deseribed in Section 8-202{c) of Title 8.

Section 8.3 Meetings Generzlly. Mestings of the unitholders shall be held in accordance
with the terms and provisions of Annex A; provided that an annual meeting of the unitholders for
the transaction of any business within the powers of the Trust shall be held each year at a

4
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convenient iocation and on proper notice, on a date and at the time set by the Trustee; provided
further that every third year (beginning with the third annual meeting following the date of the
Declaration) such business shall include the election of the Trustee, Failure to hold ap annual
meeting does not invalidate the Trust’s existence or affect any otherwise valid acts of the Trust
If there is no Trustee, the officers of the Trust shall prompily call a special meeting of the
unitholders entitled to vote for the election of 2 successor Trustee.

ARTICLE IX
LIABILITY OF TRUSTEE, UNITHOLDERS, OFFICERS,
EMPLOYEES AND AGENTS, AND OTHER MATTERS

Section 9.1 Limitation of Liability of Unitholders, Trustee, Officers, Employees apd

Obligari the Trust. The Trustes and the officers, employees and agents of the
Trust and the Trustee, in incurring any debts, liabilities or obligations or in taking or omitting
any other actions for or in copnection with the Trust, are, and shall be deemed to be, acting as the
trustee, officers, employees or agents of the Trust and not in their own individual capacities.
Except as otherwise provided in Section 5.3 hereof with respect 1o liability of the Trustee or
_ officers, agents or emplayees of the Trust or the Trustes to the Trust or to unitholders, no
unitholder, Trustee or officer, employee or agent of the Trust or the Trustee shal be liable for
any debt, claim, demand, judgment decree, liability or obligation of any kind (in tort, contract or
otherwise) of, against or with respect to the Trust or arising out of any action taken or omitted for
or on behalf of the Trust, and the Trust shall be solely liable therefor and resort shall be had
solely to the property, real, personat or otherwise, tangible or intangibie, which is transferred,
conveyed or paid to or purchased by the Trust or the Trustee and all rents, income, profits and
gains therefrom and which at such time is owned or held by or for the Trust or the Trustee (the
“Trugt Estate™) for the payment or performance thereof, and no unitholder, Trustee or officer,
employee or agemt of the Trust or the Trustee shall be subject to any personal liability
whatsoever, in tort, contract or otherwise, to any other person or persons in connection with the
Trust Estate or the affairs of the Trust (or any actions taken or cmitted for or on behalf of the
Trust), and all such other persons shall look solely to the Trust Estate for satisfaction of claims of
any nature arising in connection with the Trust Estate or the affairs of the Trust {or any action
taken or omitted for or on behalf of the Trust).

Section 9.2 Express Excuplpatory Clauses apd Insquments. Any written instrument

creating an obligation of the Trust may include a reference to the Declaration and provide that
neither the unithalders nor the Trustee nor any officers, employees or agents of the Trust or the
Trustee shall be lizble thereunder and that all persons shall look solely to the Trust Estate for the
payment of any claim thereunder or for the performance thereof; however, the omission of such
provision from any such instrument shail not render the unithoiders, the Trusiee, or any officer,
employee or agent of the Trust or the Trustee liable nor shall the Trustee or the unitholders or
any officer, employee or agent of the Trust or the Trustee be Jiable to any one for such omission.

Section 9.3 Limitation iability of the Trustee, Officers. Employees and Agents t
" the Trust and to Unitholders for Acts and Omissigns. Neither the Trustee nor any officer,
employee or agent of the Trust or Trustee shall have any greater duties than those established by
this Declaration or, in cases as to which such duties are not so established, than those of the

5 .
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directors, officers, employees and agents of a Maryland business corporation in effect from time
* to time. Neither the Trustee nor any officer, empioyee or agent of the Trust or the Trustee shall
be lLiable to the Trust, unitholders or to any other person for any act or omission except for its
own willful misfeasance, bad faith, gross negligence or reckless disregard of dugy. :

Section 9.4  Indemnification and Reimbursement of Expenses. The Trust shall have the

power, to the maximum extent permitted by Maryland statutory or decisional law in effect from
time to time, to obligate itself to indemnify, and to pay or reimburse reasonable expenses in
advance of final disposition of 2 proceeding to, (a) the Trustee and any individual who is a
present or former unitholder, trustee, officer or agent of the Trust or the Trustee or (b) the
Trustes and any individual who, while a unitholder, trustee, officer or agent of the Trust or the
Trustee and at the express request of the Trust, serves or has served another corporation,
- partnership, joint venture, trust, employee benefit plan or any other enterprise 45 & director,
officer, unitholder, partner or wrustes of such corporation, partnership, joint venture, trust,
employee benefit plan or other enterprise, from and against all claims and liabiiities to which
such person may become subject by reason of his being or having been the Trustee or a
unitholder, trustee, officer or agent of the Trust or the Trustee. The “Trust shall have the power,
with the approval of the Trustee, to provide such indemnification and advancement of expenses
to a person who served a predecessor of the Trust in any of the capacities deseribed in (a) or (b)
above and to any employee or agent of the Trust or a predecessor of the Trust.

Section 9.5  Right of the Trustee Officers, Emplovees and Agents 1o Own Units or

Other Property and to Enpage in Other Business. The Trustee or any officer, employee or agent
of the Trust may acquire, awn, hold and dispose of Units in the Trust, for his individual account,

and may exercise all rights of 2 unitholder to the same extent and in the same manner as if not
the Trustes or an officer, employee or agent of the Trust.

Section 9.6 ctions Betwr & ee, Officers, Employees or Agents and th
Trust. Subject to any express restrictions in this Declaration or adopted by the Trustee by
resolution, the Trust may enter into any contract or transaction of any kind with any person,
including the Trustee or any officer, employee or agent of the Trust or any person affiliated with
the Trustee, officer, emplayee or agent of the Trust, whether or not any of them has a financial
interest in such fransaction. '

Section 9.7 Persops Dealing with the Trustee, Officers lovees or Agents. Any act
of the Trustee or of the officers, employees or agents of the Trust purporting to be done in their
capacity as such, shall, as to any persong dealing with the Trustee or such officers, empioyees or
agents, be conclusively deemed to be within the purposes of this Trust and within the powers of
the Trustee or such officers, employees or agents. No person dealing with the Trustee or with
the officers, employees or agents of the Trust 5hall be bound to see to the application of any
funds or property passing into their hands or control. The receipt of the Trustee or of authorized
officers, employees or agents of the Trust, for moneys or other consideration, shall be binding
upon the Trust,

Section 5.8 - Rejiance. The Trustee and the officers, employees and agents of the Trust
may consult with counse! (which may be a firm in which one or more of the officers, employees
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or agents of the Trust is or are members) and the advice or apinion of such cormse] shall be full
and complete personal protection to the Trustes and aif the officers, employees and agents of the
Trust in respect of any action taken or suffered by them in good faith and in refiance on or in
acoordance with such advice or opinion. In discharging their duties, the Trustee or the officers,
employees or agents of the Trust, when acting in good faith, may rely upon financial statements
of the Trust represented to them to fairly present the financial position or results of operations of
the Trust by the chief financial officer of the Trust or the officer of the Trust having charge of
its books of account, or stated in & written report by an independent certified public accountant
fairly to present the financial position or results of operations of the Trust. The Trustee and the
officers, employees and agents of the Trust may rely, and shall be personally protected in
acting, upon any instrument or other document believed by them to be genuine.

ARTICLEX -
AMENDMENTS

The Trust reserves the right from time to time to make any amendment to the
Declaration, now or hereafier authorized by law, including, without limitation, any amendment
altering the terms or contract rights, as expressly st forth in the Declaration, of any Units. All
rights and powers conferred by the Declaration on unitholders, Trustees and officers are granted
subject to this reservation. The Trust shall file Aricles of Amendment as required by Maryland
law. All references to the Declaration shall include all amendments thereto. The Declaration
may be amended from time to time only in accordance with the provisions set forth in Annex A.
As permitied by Section 8.2 hereof, and except as otherwise provided 'in Anmex A or permitted
by Title 8, any amendment to the Declaration shall be valid oniy if recommended by the Trustes
and approved by the affirmative vote of holders of Units entitled fo cast a majority of all the
votes entitled to be cast on the matter.

ARTICLEX]
MISCELLANEQUS

Section 11.1  Goveming Law. The Declaration is executed by the undersigned Trustees
and delivered in the State of Maryland with reference to the laws thersof, and the rights of ail
parties and the validiry, construction and effect of every pravision hereof shall be subject to and
construed in accordance with the {aws of the State of Maryland without regard to conflicts of
laws provisions therzof.

- Section 112 Reliance by Third Paities. Any certificate shall be final and conclusive as
to any person dealing with the Trust if executed by the Secretary or an Assistant Secretary of the
Trust or a Trustee, and if certifying to: (a) the number or identity of Trustees, officers of the
Trust or unitholders; (b) the due authorization of the execution of any document; () the action or
vote taken, and the existence of a quorum, at a meeting of the Trustes or unitholders; (d) a copy
of the Declaration as a true and complete copy as then in force; (&) an amendment 1o the
Declaration; (f) the termination of the Trust; ar {g) the existence of any fact relating to the affairs
of the Trust. No purchaser, lender, transfer agent or other person shall be bound to make any
inquiry concerning the validity of any transaction purporting to bs made by the Trust on its
behalf or by any officer, employee or agent of the Trust. ’
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Section 11.3  Severabiijty.

(a) The provisions of the Declaration are severable, and if the Trustee shali
determine, with the advice of counse], that any one or more of such provisions (the “Conflicting
Provisions”) are in conflict with Title 8 or other applicable federal or state laws, the Conflicting
Provisions, to the extent of the conflict, shall be deemed never 1o have constituted a part of the
Declaration, even without any amendment of the Declaration and without affecting or impairing
any of the remaining provisions of the Declaration or rendering invailid or improper any action

taken or omitted prior to such determination. No Trustee shall be liable for making or failing to -

" make such a determination. In the event of any such determination by the Trustee, the Trustee
shali smend the Declaration in the manner provided in Annex &

*" (b)  If any provision of the Declaration shall be held ipvalid or unenforceable in any
jurisdiction, such holtding shall apply only to the extent of any such invalidity or unenforceability
and shall not in-any manner affect, impair or render invalid or unenforceable such provision in
any other jurisdiction or any other provision of the Declaration in any jurisdiction.

Section 11.4 Congtruction. In the Declaration, unless the context otherwise requires,

words used in the singular or in the plural include both the piural and sipgular and words

" denoting any gender include all genders. The title and headings of different pans are inserted for
convenience and shall not affect the meaning, construction or effect of the Declaration.

Section 11.5 Recordation. The Declaration and any articles of amendment hercto or
articles supplementary hereto shall be filed for record with the Maryland State Department of
Assessments and Taxation and may also be filed or recorded in such other places as the Trustee
decm appropriate, but failure to file for record the Declaration or any anticles of amendment
hereto in any office other than in the State of Maryland shall not affect or impair the validity or
cffectivencss of the Declaration or any amendment hereto. A restated Declaration shall, upon
filing, be conclusive evidence of all amendments contained therein and may thereafier be
referred to in lieu of the original Declaration and the various articles of amendments thereto,

AR ox

THIRD: The foregoing amendment and restatement of the Declaration was duly advised
by the Trustees of the Trust and approved by the unitholders of the Trust.

FOURTH:’

(@) Immediately priot to the amendment and restatement of the Declaration,
the Trust had authorized 200,000,000 shares of beneficial interest, consisting of 100,000,000
comunan shares of beneficial interest, par value §0.01 per share, and 100,000,000 preferred shares
of beneficial interest, par value $0.01 per share.

Immediately following the amendment and restaternent of the Declaration,
the Trust had authonzed 400,000,000 shares of beneficial interest, par vajue §0.01 per share.

8
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(c) Prior to the amendment and restatement of the Declaration, the aggregate
par value of all classes of units of beneficial interest was $2 600,000. Following the amendment
and restaternent of the Declaration, the aggregate par value = of all classes of units of beneficial

interest was 5:4_9_(_]_9_,_990

FIFTH: The current address of the nnnc1pal ofﬁce of the Tmst is Two North T-hvers:de
Pla.za, Suite 2100 C}ucasm IL 60606 i -

SIXTH: The name and address of the Trust's current resident agent is CSC Lawyers
Incorporating Service Company, 7 St. Paul Street, Suite 820, Baltimore, Maryland 21202.

SEVENTH: The curent number of Trustees is one (1), and the name of the Trustee
currently in office is Equity Commonwealth.

EIGHTH: Thest Articles of Amcndm;nt and Restatement of Declaration of Trust shall
become effective immediately upon filing and acceptance for record.

- [Remainder of page intentionally left blank]
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IN WITNESS WHEREGQF, as of this 10tk day of _November, 2016, the Trust has caused
these Articles of Amendment and Restatement of Declaration of Trust to be executed and
acknowledged in iis name and on its behalf by its President and Chief Executive Officer and attested
to by its Executive Vice President, General Counsel and Secretary; and the President and Chief
Executive Officer acknowledges that these Articles of Amendment and Restatement of Declazation
of Trust are the act of the Trust, and the President and Chief Executive Officer further acknowledges
. that, as to all matters or facts set forth herein that are required to be verified under oath, such matters

and facts are true in all materiai respects to the best of his knowledge, information and belief, and
 that this statement is made under the penalties for perjury.

EQC OPERATING TRUST

By f/ H/L
Adtm Markman
Executive Vice President, Chief Financial
Officer and Treasurer

ATTEST:

Crrin Shiftin
Executive Vice President, General
Counsel and Secretary
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ANNEX A
. TO
DECLARATION OF TRUST OF
EQC OPERATING TRUST

ADDITIONAL TERMS

THIS ANNEX A (as may be further amended, supplemented or restated from time to
time, the “Agreement™ constitutes a part of to the Declaration of Trust (the “Declaration”) of
EQC Operating Trust (the “Company”} and is incorporated by reference therein and deemed to be
a part thereof as if, and with the same effect as if, such terms and provisions were directly stated
therein, This Agreement constitutes not only ap integral part of the Declaration but also a
separate agreement among all of the holders of Units (as defined herein) of the Company, each
of whom is jdentified on the books and records of the Company. As of the date of the
Declaration, Equity Commonwealth, & Maryland real estate investment trust, is the sole ttustee
and sols Unitholder of the Company. If, following the date of the Declaration, another person or
persons becames a trustee of the Company, this Agreement shall be amended to reflect such
additional trustes or trustees. Each holder of Units whaose name is set forth on the Unitholder
Registry {as hereinafter defined) as a Unitholder shall become a party to this agreement without
further action required on the part of any such holder. .

The Company initially was treated for federal income tax purposes as a corporation that
was a “qualified REIT subsidiary™ (within the meaning of Section 856(i) of the Code) of the
Trustee. Effsctive on July 1, 2016, the Company elected pursuant to Treasury Regulation
Section 301.7701-3(c) to be 1reated for federal income tax purposes as a distegarded entity not
separate from its owner (and not ag an “association taxable as a corporation™). Upon the filing
and acceptance for record of the Declaration with the Maryland State Department of Assessments
and Taxation and the admission of a second Unitholder for federal income tax purposes, the
Company will become treated for federal income tax purposes as a partnership. The provisions
in this Annex A relating to Capital Accounts (as defined herein) and allocations of Net Income
and Net Loss (each as defined herein) (and items of incomeé, gain, loss, and deduction) for
federal income tax purposes are intended to be consistent with the provisions of the Code (as
defined herein) and the Treasury Regulations (as defined herein) apphcab[c to entities that are
characterized as “partnerships” for federal income tax purposes.

ARTICLE I
DEFINED TERMS

The foliowing definitions shall be for all purposes, unless oﬁlcmisc clearly indicated to
the contrary, applied to the terms used in this Agreement.

“2015 Budget Aet Partaership Audit Rules” has the meaning set forth in Section 9.3 A,

] “Additional Unitholder” means a Person admitted to the Company as a Unitholder
pursuant to Section 11.2 hereof and who is shown as a Unitholder on Unitholder Registry.
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“Adjusted Capital Account” means the Capital Account maintained for each Unitholder
as of the end of each Fiscal Year or other period (i) increased by any amounts which such
Unitholder is obligated to restore pursuant to any provision of this Agreement or is deemed to be
obligated to restore pursuant to the penultimate sentences of Regulations Sections 1.704-
2(g)(1) and 1.704-2(1)(5) and (i) decreased by the items described in Regulations Sections
L704-10BYDENAE), 1.704-1B)2ENA)SY and  1.704-1(b)(2)GIXd)(6). The foregoing
definition of Adjusted Capital Account is intended to comply with the provisions of Regulations
Section 1.704-1(b)(2)Xii)}(d) and shall be interpreted consistently therewith.

“Adjusted Capital Accourt Deficit” means, with respect to any Unitholder, the deficit
balance, if any, in such Unitholder’s Adjusted Capital Account as of the end of the welevant
Fiscal Year.

“Adjusted Property” means any property the Carrying Value of which has been adjusted
pursuant to Exhibit B.

“Adjustment Event” means an event in which (i) the Company makes a distribution of
Units on all outstanding Class A Units, (ii) the Company subdivides the outstanding Class A
Units inte & greater number of Class A Units or combines the outstanding Class A Units into a
lesser mumber of Class A Units, (ili) the Corppany issues any Units in exchange for its
outstanding Class A Units by way of a reclassification or recapitalization of its Class A Units, or
(iv) a similar transaction invelving Class A Units where consideration is not received in
connection with such transaction. For the avoidance of doubt, the following shall not be
Adjustment Event: (a) the issuance of Units in a financing, reorganization, acquisition or similar
business transaction; (1) the. issuance of Unijts pursuant to the Equity Incentive Plan or other -
compensation plan, or under a distribution reinvestment plan; or (¢) the issuance of any Units to
the Trustee or other Persons in respect of a Capital Contribution to the Company.

“Affiliate” means, with respect fo any Person, (i) any Person directly or indircctly
controlling, controlled by or under common control with such Person, or (i) any officer, director,
general partner, Unitholder or trustee of such Person or any Person referred to in the foregoing
clause (i}. For purposes of this definition, “control,” when used with respect to any Person,
means the power to direct the management and policies of such Person, directly or indirectly,
whether through the ownership of voting securities, by contract or otherwise, and the terms
“controlling” and “controlied” have meanings correlative 1o the forsgoing,

“Aggregate DRO Amount” means the aggregate balances of the DRO Amounts, if any,
of all DRG Unitholders, if any, as determined on the date in question.

“Agreed Value” means (i)in the case of any Contributed Property, the
Section 704(c) Value of such property as of the time of its contribution to the Company, reduced
by any liabilities cither assumed by the Cempany upon such contribution or to which such
property is subject when contributed as determined under Section 752 of the Code and the
regulations thereunder; and (ii) in the case of any property distributed to a Unitholder by the
Company, the Company's Carrying Value of such property at the time such property is
distributed, reduced by any indebtedness either assumed by such Unithalder upon such
distribution or to which such property is subject at the time of distribution.
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“Agreement” has the meaning set forth in the Preamble.

“Applicable Special LTIP Unit Distribution Amount” has the meaning set forth
in Sectjon 4.1.D.
“Assignee” means a Person to whom one or more Units have been transferred in a

manner permitted under this Agreement, but who has not become a Substituted Unitholder, and
who has the rights set forth in Section 10.5.

“Available Cash” means, with respect to any period for which such calculation is being
made, cash of the Company, regardless of source (including Capita) Contributions and loans to

_ the Company), that the Trustee, in its sole and absolute discretion, determines is appropriate for

distribution to the Unitholders.

“Award Agreement” means each or any, as the context implies, agreement or instrument
entered into by a holder of LTIP Units upon acceptance of an award of LTIP Units under an

-Equity Incentive Plan.

“Book-Tax Disparities” means, with respect to any item of Contributed Property or
Adjusted Property, as of the date of any determination, the difference between the Carrying
Value of such Contributed Property or Adjusted Property and the adjusted basis thereof for
federal income tax purposes as of such date. A Unitholder’s share of the Company’s Book-Tax
Disparities in all of its Contributed Property and Adjusted Property will be reflected by the

‘difference between such Unitholder’s Capital Account balince as maintained purswant to

Exhibit B and the hypothetical balance of such Unitholder’s Capital Account computed as if it
hed been maintained strictly in accordance with federal income tax accounting principles.

“Business Day” means any day except s Saturday, Sunday or other day on which
commercial banks in New York, New York are autherized or required by law to close.

“Capital Account” means the Capital Account maintained for a Unitholder pursuant to
Exhibit B. The initial Capital Account balance for each Unithelder who is a Unitholder on the
date hereof shall be the amount set forth opposite such Unitholder’s name on the Unitholder

Registry.
“Capital Account Limitation’ has the meaning set forth in Sectiop 3.7.B.

. “Capital Contribution” means, with respect to any Unitholder, any cash and the Agreed
Value of Contributed Property which such Unitholder contributes or js deemed to contribute to
the Company.

“Carrying Value” means (i) with respect to a Contributed Property or Adjusted
Property, the Section 704(c) Value of such property reduced (but not below zero) by all
Depreciation with respect to such Contributed Property or Adjusted Property, as the case may be,
charged to the Unitholders’ Capital Accounts and (ii) with respect to any other Company
property, the adjusted basis of such property for federal income tax purposes, all as of the time of
determination. The Carrying Value of any property shall be adjusted from time to time in
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accordance with Exhibit B, and to reflect changes, additions (including capital improvements
theréto) or other adjustments to the Carrying Value for dispositions and acquisitions of Company
properties, as deemed appropriate by the Trustee.

“Cash_Amount” means an amount of cash equal to the Value on the Valuation Date of
the Shares Amount.

“Class A_Unit” means any Unit that is not specifically designated by the Trustee as being
of another specified class of Units.

“Clasg A Unit Economic Balance” has the mezning set forth in Section 5.1.E.

“Class A Unit Trapsaction™ means any transaction or series of related transactions
(including without limitation any Extraordinary Transaction, but excluding any transaction
which constitutes an Adjustment Event) as a result of which Class A Units shall be exchanged
for or converted into the right, or the holders of such Class A Units shall otherwise be entitied, fo’
receive cash, securities or other ‘property or any combination thereof,

“Code" means the Internal Revenue Code of 1986, as amended and in effect from time to
time, as interpreted by the applicable regulations thereunder. Any reference herein to a specific
section ar sections of the Code shall be deemed to include a reference to any corresponding
provision of future law.

“Company” has the meaning set forth in the Preamble.

“Company Minimum _Gain” has the mcam.ng set forth in Regulations Section 1.704-
2(b)(2), and the amount of Company Minimum Gain, as well as any net increase or decrease in
Company Minimum Gain, for a Fiscal Year shall be determined in accordance with the rules of
Regulations Sectien 1.704-2(d) for “partnership minimum gain.”

“Company Record Date” means the record date established by the Trustee either (i) for
the distribution of Available Cash pursuant to Section 4.1.A, which record date shall be the same
as the record date established by the Trustee for a distribution to its sharcholders of some or all
of its portion of such distribution, or (ii) if applicable, for determining the Unitholders entitled to

. vote on or consent to any proposed action for which the consent or approval of the Unitholders is
sought pursuant to Sectjion 13:2.

“Congent” means the consent or approval of a proposed action by a Unitholder given in

accordance with Artjcle XTI

“Congent_of the Non-Trustce Unitholders” means the Consent of the Unitholders
(excluding for this purpose, to the extent any of the following holds Class A Units, (i) the
Trustee, (i) any Person of which the Trustee directly or indirectly owns or controls more than
fifty percent (50%) of the voting interests and (iii) any Person directly or indirectly owning or
controlling more than fifty percent (50%) of the outstanding voting interests of the Trustee)
holding Class A Units represanting more than fifty percent (50%) of the Percentage Interest of
the Class A Units of all Unitholders which are not excluded pursuant to (i), (i1) and {iii) above.
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.“Consritnent Person” has the meaning set forth in Section 3.7.F.

“Contributed Property” means each property or other asset contributed to the Company
bt exciuding cash contributed or deemed contributed to the Company. Once the Carrying Vatue
of & Contributed Property is adjusted pursusnt to Exhibjt B, such property shall no longer
constitute a Contributed Property for purposes of Exhibit B, but shall be deemed an Adjusted

Property for such purposes.
“Conversion Date” has the meaning set forth in Section 3.7.B.
“Conversion Notice” has the meaning set forth in Section 3.7.B.

“Conversion Factor” means 1.0; provided, however, that, if the Trustee (i) declares or
pays & dividend on its outstanding Shares in Shares or makes a distribution to all hoiders of its
outstanding Shares in Shares and does not make a corresponding distribution on Class A Units in
Class A Units, (i) subdivides its outstanding Shares, or (jii) corbines its outstanding Shares into
a smaller number of Shares, the Conversion Factor shall be adjusted by multiplying the
Conversion Factor by a fraction, the numerator of which shall be the number of Shares issued
and outstanding on the record date for such dividend, distribution, subdivision or combination
(assuming for such purposes that such dividend, distribution, subdivision or combination has
ocewrred as of such time) and the depominator of which shall be the acmal number of Shares
(determined without the above assumption) issued and outstanding on the record date for such
dividend, distribution, subdivision or combination; and provided further that if an entity shell
cease 10 be the Trustee (the “Predecessor Entity™) and another entity shall become the Trustes
(the “Successor Entity™), the Conversion Factor shall be adjusted by multiplying the Conversion
Factor by a fraction, the numerator of which is the Value of one Share of the Predecessor Entity,
determined as of the date when the Successor Entity becomes the Trustee, and the denominator
. of which is the Value of one Share of the Successor Entity, determined as of that same date. For
purposes of the second proviso in the preceding sentence, if any shareholders of the Predecessor

Entity will receive consideration in connection with the transaction in which the Successor Entity
becomes the Trustee, the numerator in the fraction described above for determining the
adjustment 1o the Conversion Factor (that is, the Value of one Share of the Predecessor Entity)
shall be the sum of the greatest amount of cash and the fair market value (as determined in gooed
faith by the Trustes) of any securities and other consideration that the holder of one Share in the
Predecessor Entity could have received in such transaction {(determined without regard to any
provisions governing fractional shares). Any adjustment to the Conversion Factor shall become
. effective immediately after the effective date of the event retroactive to the record date, if any,
for the event giving rise thereta, it being intended that (x) adjustments to the Conversion Factor
are to be made to avoid unintended dilution or anti-dilution as a result of transactions in which
Shares are issued, redeemed or exchanged without a comresponding issuance, redemption or
exchange of Units and (y) if a Specified Redemption Date shall fall between the record date and
the effective date of any event of the type described above, that the Conversion Factor applicable
1o such redemption shall be adjusted to take into account such event.

“Conversion Notice” has the meaning set forth in Section 3.7.B.

[

“Convertible Funding Debt” has the meaning set forth in Section 6.4.E.
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“Current Partmership Audit Rules™ has the meaning set forth in Section 9.3.A.
“Deelaration” has the meaning set forth in the Preamble.

“Debt” means, a5 to any Person, as of any date of determination, (i) all indebtedness of
such Persocn for bommowed money or for the deferred purchase price of property or services,
(i) all amounts owed by such Person to banks or other Persons in respect of reimbursement
cbligations under letters of credit, surety bonds and other similar instruments guarantecing
payment or other performance of obligations by such Person, (iii) all indebtedness for borrowed
money or for the deferred purchase price of property or services secured by any lien on any
property owned by such Persen, to the extent attributable to such Person’s imterest in such
property, even though such Person has not assumed or become liable for the payment thereof,
and {iv) obligations of such Person incwred in connection with entering into a Jease which, in
accordance with generally accepted accounting principles, should be capitalized.

“Depreciation” means, for each Fiscal Year or other peried, an amount equal to the U.S.
federal income tax depreciation, amortization, or other cost recovery deduction atlowable with
respoct to an asset for such year or other period, except that if the Carrying Value of an asset
differs from its adjusted basis for U.S. federal income 1ax purposes at the beginning of such year
or other period, Depreciation shall be an amount as calculated in accordance with Regulations
Section 1.704-3; provided, however, that if the U.S. federal income tax depreciation,
amortization, or other cost recovery deduction for such year is zero and if Depreciation is
calculated in accordance with Regulations Section 1.704-3(b), Depreciation shall be determined
with reference to such beginning Carrying Value using .any reasonable method selected by the
Trustes. '

“Distribution Measurement Date” has the meaning set forth in Section 4.1.D.

“Distribution Participation Date™ has the meaning set forth in Section 4.1.C.

“Distribution Payment Date” has the meaning set forth in Section 4.1.C.

“DRO" means a deficit restoration obligation, which for a Unitholder is the amount such
Unitholider shall be obligated to centribute to the Company from titme to time as set forth in

Section 12.3.

“DRO Amount” means the amount specified in the DRO Registry with respect to any
DRO Unitholder, as such DRO Registry may be amended from time to time.

“DRO Unitholder” means a Unitholder who has agreed in writing to be 2 DRO
Unithoider and has agreed and is obligated to make certain contributions, not in excess of such
DRO Unitholder’'s DRO Amount, to the Company with respect to any deficit balance in such
Unitholder’s Capital Account upon the occurrence of certain events, A DRO Unitholder who is
obligated to make any such contribution only upon liquidation of the Company shall be
designated in the DRO Registry as a “Part | DRO Unitholder” and a DRO Unithelder who is
obligated to make any such contribution to the Company ¢ither upon liquidation of the Company
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or upon liquidation of such DRO Unitholder's Units shai] be designated in the DRO chlstry as
a “Part I DRC Unitholder.”

“DRO Registry” means the DRO Registry maintained by the Trustee in the books and
records of the Company containing substantially the same information as would be necessary to
complete the Form of DRO Registry attached hereto as Exhibit E.

“Econgmic Capital Account Balanees” has the meaning set forth in Section 5.1.E.

“Equity Incentive Plap” means any equity incentive or compensation plan hereafter
adopted by the Company or the Trustee, including, without limitation, the Equity
Commonwealth 2015 Equity Incentive Plan, as amended from time to time.

“Exchange Act” means the Securities Exchange Act of 1934, as amended.

“Extraordjnary Transaction” has the meaning set forth in Section 10.2.B. .

“Fiscal Quarter” means any three calendar month quarter of any Fiscal Year of the
Company, which quarters shall end on Match 31, June 30, Septernber 30 and December 31 of
each Fiscal Year.

“Fiscal Year” means the fiscal year of the Company, which shall be the calendar year as
provided in Section 8.2. )

“Foreed Conversion” has the meaning set forth in Section 3.7.C.

“Forced Conversion Notice” has the meaning set forth in Section 3.7.C.

“Funding Debt” means any Debt incurred for the purpose of providing funds to the
Company by or on behalf of the Trustee or any wholly owned subsidiary of the Trustee.

“Immediate Family” means, with respect to any natural Person, such natural Person’s
spouse, parcnts, descendants, nephews, nieces, brothers, and sisters.

“Incapacity” or “Incapacitated” means, (i) as to any individual who is a Unitholder,
death, total physical disability or entry by a court of competent jurisdiction adjudicating such
Unitholder incompetent to manage his or her Person or estate, (ii)} as to any corporation which is
a Unitholder, the filing of a certificate of dissolution, or its equivalent, for the corporation or the
revocation of its charter, (iii) as to any partnership or limited liability company which is a
Unitholder, the dissolution and commencement of winding up of the partnership or limited
liability company, (iv) as 10 any estate which is a Unitholder, the distribution by the fiduciary of
the estate’s entire interest in the Company, () as to any trustee of a trust which is a Unitholder,
the termination of the trust (but not the substitution of a new trustee) or (vi) as to any Unitholder,
the bankruptey of such Unitholder. For.purposes of this definition, bankruptcy of a Unitholder
shall be deemed to have occurred when (a) the Unithoilder commences a voluntary proceeding
seeking liquidation, recrganization or other relief under any bankruptey, insolvency or other
" similar law now or hereafter in effect, (b) the Unitholder is adjudged as bankrupt or insolvent, or
a final and nonappealable order for relief under any bankruptey, insolvency or similar law now

A-7

WOC - G300 TIVOROOGT) - T 7YL vl




- or hereafter in cffect has been cntered against the Unitholder, (c) the Unitholder executes and

delivers a general assignment for the benefit of the Unitholder’s creditors, (d) the Unitholder
files an answer or other pleading admitting or failing to contest the material ailegations of &
petition filed against the Unitholder in any proceeding of the nature described in clause
(b) above, (¢) the Unitholder seeks, consents to or acquiesces in the appointment of a trustee,
receiver or liquidator for the Unitholder or for all or any substantial part of the Unitholder's
properties, () any proceeding seeking liquidation, reorganization or other relief under any
bankruptey, insolvency or other similar law now or hereafter in effect has not been dismissed
within one hundred twenty (120) days after the commencement thereof, (g) the appoinunent
without the Unitholder's consent or ‘acquiescence of a trustee, receiver or liquidator has not been -
vacated or stayed within ninety (90) days of such appointment or (h) an appointment referred to
in clause (g) is not vacated within ninety (90) days after the expiration of any such stay.

“Indemnitee” means (i) any Person made a party to a proceeding by reason of its status
as (A)the Trustes, (C) a Unitholder, or (D) any direct or indirect trustee, manager, director,
officer, employee, Unitholder, partner or shareholder of the Company, the Trustee or a
Unitholder, and (ii) such other Persons (including Affiliates of the Trustee, 2 Unitholder or the
Company) as the Trustes may designate from time to time (whether before or after the event
giving rise to potential liability), in its sole and absolute discretion.

“IRS” means the Internal Revenve Service, which administers the internal revenue laws
of the United States.

“Liguidating Event” has the meaning set forth in Section 12.1.

“Liquidating Gains” has the meaning set forth in Section 5.1.E.

“Liauidator” has the meaning set forth in Section 12.2 A.

“LTIP Distribution. Amount” has the meaning set forth in Seetion 4.1.C.

“LTIP Unit” means a Unit that is designated as an LTIP Unit and that has the rights,
preferences and other privileges designated in Sections 3.6 and 3.7 and elsewhere in this

Agreement in respect of holders of LTIP Units. The allocation of LTIP Units among the
Unitholders shall be set forth on the Unitholder Registry.

“LTIP_Unit Sharing Percentage” means, for an LTIP Unit, the percentage that is
specified as the LTIP Unit Sharing Percentage in the Award Agreement or other documentation
pursuant to which such LTIP Unit is issued or, if no such percentage is specified, 10%.

“LTIP Unitholder” means a Unitholder that holds LTIP Units,

“Maryland REIT Law" means Title 8 of the Corporations and Associations Article of the
Annotated Code of Maryland.

“Net Income” means, for any taxable period, the excess, if any, of the Company’s items
of income and gain for such taxable period over the Company's items of foss and deduction for
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such taxable period. The items included in the calculation of Net Income shall be determined in
accordance with Exhibit B. If an item of income, gain, loss or deduction that has been inciuded
in the initia] computation of Net Income is subjected to the special allocation rules in Exhibit C,
Net Income or the resulting Net Loss, whichever the case may be, shall be recomputed without
regard to such item.

“Net Loss” means, for any taxable period, the excess, if any, of the Company’s items of
loss and deduction for such taxable period over the Company’s items of income and gain for
such taxable period. The itemns included in the caiculation of Net Loss shall be determined in
accordance with Exhibit B. If an item of income, gain, loss or deduction that has been included
in the initial computation of Net Loss is subjected to the speciaf allocation rules in Exhibit C,
Net Loss or the resulting Net Income, whichever the case may be, shall be recomputed without
regard to such item.

“New Securities” means (i) any rights, options, warrants or convertible or exchangeable
securities having the right to subscribe for or purchase Shares, excluding grants under the Equity
Incentive Plan, or (ii} any Debt issued by the Trustee that provides any of the rights described in
clanse {i).

“Non-Trustee” means a Unitholder in the Company that is not a Truster in the
Company.

“Non-Trustee Juterest” means a Units of a Unitholder in the Company not designated as
a Trustee Interest representing & fractional part of the Units of all Unitholders and includes any
and all benefits to which the holder of such a Units may be entitled as provided in this
Agreement, together with all abligations of such Person to comply with the terms and provisions
of this Agreement. A Non-Trustee Interest may be expressed as a mumber of Units.

“Nonrecourse Built-in Gain” means, with respect to any Contributed Properties or
Adjusted Propertjes that are subject 1o a mortgage or negative pledge securing 2 Nonrecourse
Liability, the amount of any taxable gain that would be allocated to the Unitholders pursuant to
Section 2.B of Exhibit C if such properties were disposed of in & taxable transaction in full
satisfaction of such labilities and for no other consideration.

“Nonrecourse Deductions™ has the meaning set forth in Regulations Section 1.704-
2(b)(1), and the amount of Nonrecourse Deductions for a Fiscal Year shall be determined in
accordance with the rules of Regulations Section 1.704-2(c).

“Nonrecourse Liability” has the meaning set forth in Regulations Section 1.752-1(a)(2). -

“Notice ‘of Redemption” means a Natice of Redemption substantially in the form of
Exhibit D.

“Operating Entity” has the meaning set forth in Section 7.4 F.

“Parent E‘nﬁg” has the meaning set forth in SC(.:t!'er 6.3.F.
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“Percentage [nterest” means, as to a Unitholder holding a class of Units, its interest in
such class, determined by dividing the Units of such class owned by such Unitholder by the total
number of Units of such class then outstanding.

“Performance Vested LTIP Unit” means an LTIP Unit that, pursuant o the Award
Agreement granting such LTIP Unit, is subject performance-based vesting.

“Person” means an individual, partnership, corporation, limited liability company,
associztion, trust, joint venture, unincorporated organization and any government, governmental
department or agency or political subdivision thereof.

“Predecessor Entity” has the meaning set forth in the definition of “Conversion
Factor” berein.

*Publicly Traded” mcans listed or admitted to trading op the New York Stock
Exchange, the NASDAQ Stock Market, any nationally or internationaily recognized stock
exchange or any successor to any of the foregoing.

“Qualified Assets™ has the meaning set forth in Section 6.4.A.

“Qualified RETT Subsidiary” means any Subsidiary of the Trustee that is a “qualified
REIT subsidiary” within the meaning of Section B56(i) of the Code.

“Recapfure Income” means any gain recognized by the Company (computed without
regard 1o any adjusiment pursuant to Section 754 of the Code) upon the disposition of any
property or asset of the Company, which gain is characterized either as ordinary income or as
“unrecaptured Section 1250 gain™ (as defined in Section 1(h)(6) of the Code) because it
represents the recapture of depreciation deductions previously taken with respect to such
property or asset.

“Recourse Lizbilities” means the amount of liabilities owed by the Company (other than
Nonrecourse Liabilities and liabiliies to which Unitholder Nonrecourse Deductions are
attributable in accordance with Section 1.704-(2)(i) of the Regulations). -

“Redeeming Unitholder™ has the meaning set forth in Section 7.6.A.

Redemption Amount” means either the Cash Amount or the Shares Amount, as
determined by the Trustee, in its sole and absolute discretion; provided, however, that if the
Shares are not Publicly Traded at the time a Redeeming Unitholder exercises its Redemption
Right, the Redemption Amount shall be paid only in the form of the Cash Amount unless the
Redeeming Unitholder, in its sole and absolute discretion, conmsents to payment of the
Redemption Amount in the form of the Shares Amount. A Redeeming Unitholder shall have no
right, without the Trustee’s consent, in its sole and absolute discretion, to receive the
Redemption Amount in the form of the Shares Amount.

“Redemption Right” has the meaning set forth in Section 7.6.A.

A-10

RN - EINAOA000] - 796 7Y1 ¥




“Regulations” means the Treasury Regulations promulgated under the Co.:ler as such
regulations may be amended from time to time {including corresponding provisions of

succeeding regulations).

“RETT” means an entity that qualifies as & real estate investment trust under the Code.

“ﬁEH Requirements” has the meaning set forth in Section 4.1.A.

“Residual Gain” or “Residual Logs™ means any jtem of gain or loss, as the case may be,
of the Company recognized for U.S. federal income tax purposes resulting from a sale, exchn.ng:
or other disposition of Contributed Property or Adjusted Property, to the extent such item of gain

or loss is not allocated pursuant to Section 2.B.1(z) or 2.B.2(a)} of Exhibit C to eliminate Book-
Tax Disparities.

“Safe Harbor™ has the meaning set forth in Section 10.6.F.

“Section 704(c) Value” of any Contributed Property means the fair market value of such
property at the time of contribution as determined by the Trustee using such reasonable method
of valuation as it may adopt; provided, however, subject to Exhibit C, the Trustee shall, in its
sole and absolute discretion, use such method as it deems reasonable and appropriate to allocate
the aggregate of the Section 704(c) Value of Contributed Propertics in a single or integrated
transaction among each separate property on a basis proportional to its fair market values.

“Securities Act” means the Sccurities Act of 1933, as amended.

“Series I Preferred Units” means the series of Units designated as Series D Cumulative
Convertible Preferred Units, with the designations, preferences and other rights set forth in
Attachrment A hereto.

“Share” means a commen share of beneficial interest (or other comparable equity
interest) of the Trustee. Shares may be issued in one or more ¢lasses or series in accordance
with the terms of the organizational documents of the Trustee. Shares issued in lieu of the Cash
Amount may be either registered or unregistered Shares at the option of the Trustee, If there is
more than one class or series of Shares, the term “Shares” shall, as the context requires, be
deemed to refer to the class or series of Shares that corresponds to the class or series of Units for
which the reference to Shares is made. 'When used with reference to Class A Units, the term
“Shares” refers to the common shares of beneficial interest (or other comparable equity interest)
of the Trustee. :

“Shares Amount” means a number of Shares equal to the product of the number of Units
offered for redemption by a Redeeming Unitholder timés the Conversion Factor; provided,
howeyer, that if the Trustee issues to holders of Shares securities, rights, options, warrants or
convertible or exchangeable securities entitling such holders to subscribe for or purchase Shares
or any other securities or property (collectively, the “rights™), then the Shares Arnount shall also
include such rights that a holder of that number of Shares would be entitled to receive unless the
Company issues comresponding rights to holders of Units.
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“Special L,TEP Unit Distribution”™ has the meaning set forth in Section 4.1.D.

“Specified Redempticn Date” means the twentieth (20th) Business Day after the
Valuation Date or such shomer period as the Trustee, in its sole and absolute discretion, may
.determine; provided, however, that, if the Shares are not Publicly Traded, the Specified
" Redemption Date means the thirtieth (30th) Business Day after receipt by the Trustes of a Notice
of Redemption. .

“Subsidiary” means, with respect to any Person, any corporation,- limited liability
company, trust, parmership or joint venture, or other entity of which a majority of (i} the voting
power of the voting equity securities or (if) the outstanding equity interests is owned, directly or
indirectly, by such Person.

“Substituted Unitholder” means a Person who is admitted as a Unitholder to the
Company pursuant to Section 10.4 and who is shown as a Unitholder in the Unitholder Registry:

“Successor Entity” has the meaning set forth in the definition of “Conversion Factor”
herein. .

“Target Capital Account Balance” has the meaning set forth in Sectjon 5.1LE.

“Tay Unitholder” has the meaning set forth in Section 9.3.A.

“Tender Offer” has the meaning set forth in Section 10.2.B.

“Time Vested L'TIP Unit” means an LTIP Unit that, pursuant to the Award Agreement
granting such LTIP Unit, is subject time-based vesting. ’

“Trustee” means Equity Commonweaith, a Maryland real cstate investment trust, or its
successor or permitted assignes, as Trustee of the Company.

“Trustee Interest” means an interest in the Company held by the Trustee that is not
designated a Non-Trustee Interest. A Trustee Interest may be expressed as a nurber of Units.

“Irustee Payment” has the meaning set forth in Section 14.14.

“Units” means a Trustee Interest or a Non-Trustee Interest or LTIP Units {to the extent
the Trustee has awarded LTIP Units}, expressed as a number of units, issued pursuant to Sections
3.1 and 3,2 of this Agreement, including Class A Units, Series D Preferred Units, LTIP Units
and any other classes or series of Units established after the date hereof, and includes any and all
benefits to which the holder of such Units may be entitled as provided in this Agreement,
together with all obligations of such Person to comply with the terms and provisions of this
Agreement.  The number of Units outstanding and the Percentage Interests in the Company
represented by such Units are set forth in the Unitholder Registry.

“Unitholder(s)” means the Trustee and any other Person that is named as a Unitholder in
the Unitholder Registry or any Substituted Unitholder or Additional Unitholder, in such Person’s
capacity as a Unitholder in the Compzny.
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“Unitholder Minimum Gain” means an amount, with respeet to each Unitholder
Nonrecourse Debt, squal to the Company Minimum Gain that would result if such Unithelder
Nonrecourse Debt were treated as’ a Nonrecourse Lisbility, determined in accordance with
Regulations Section 1.704-2(i)(3) for “partner minimum gain.”

“Unitholder Nonrecourse Debt” has the meaning set forth in Regulations Section 1.704- )
2(b)(4) for “partner nonrecourse debt.” :

“Unitholder Nonrecourse Deductions” has the meaning set forth in Regulations
Section 1.704-2(1), and the amount of Unitholder Nonrecourse Deductions with respect io
Unitholder Nonrecourse Debt for a Fiscal Year shall be determined in accordance with the
rules of Regulations Section 1.704-2(1)(2) for “partner nonrecourse deductions.”

“Unitholder Registrv” means the Unitholder Registry maintained by the Trustee in the
books and records of the Company, which contains substantially the same information as would
be necessary to complete the form of the Unitholder Registry attached hereto as Exhibit A

“Unrealized Gain” atiributable to any item of Company property means, as of any date
of determination, the excess, if any, of (i) the fair market value of such property (as determined
under Exhibit B) as of such date, over (ii) the Carrying Value of such property (prior to any
adjustment to be made pursuant to Exhibit B) as of such date,

“Unrealized L.oss” aitributable to any item of Company property means, as of any date
of determination, the excess, if any, of (i) the Carrying Value of such property (prior to any
adjustment to be made pursvant to Exhibit B} as of such date, over (ii) the fair market value of
such property (as determined under Exhibit B} as of such date.

“Valuation Date” means the date of receipt by the Trustee of a Notice of Redemption o,
if such date is not a Business Day, the first Business Day thereafter.

“¥aiue” means, with respect to one Share of a class of outstanding Shares of the Trustee
that are Publicly Traded, the average of the daily market price for the ten consecutive trading
days immediately preceding the date with respect to which value must be determined. The
market price for each such trading day shall be the closing price, regular way, on such day, or if
no such sale takes place on such day, the average of the closing bid and asked prices on such
day. If the outstanding Shares of the Trustee are Publicly Traded and the Shares Amount
includes, in addition to the Shares, rights or interests that a holder of Shares has received or
would be entitled to receive, then the Value of such rights shajl be determined by the Trustee
acting in good faith on the basis of such quotations and other information as it considers, in its
reasonable judgment, appropriate. I the Shares of the Trustee are not Publicly Traded, the Value
of the Shares Amount per Unit tendered for redemption {which will be the Cash Amount per
Unit offered for redemption payable pursuant 1o Segtion 7.6.A) means the amount that a holder
of one Unit would receive if each of the assets of the Company were to be sold for its fair market
value on the Specified Redemption Date, the Company were to pay all of its outstanding
liabilities, and the remaining proceeds were to be distributed to the Unitholders in accordance
with the terms of this Agreement. Such Value shall be determined by the Trustee, acting in good
faith and based upon a commercially reasonable estimate of the amount that would be realized
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by the Company if each asset of the Company (and each asset of each parinership, limited
liability company, trust, joint venture or other entity in which the Company owns a direct or
indirect interest) were sold to an unrelated purchaser in an arms’ length transaction where neither
the purchaser nor the seller were under economic compulsion to enter into the transaction
- {without regard to any discount in value as a result of the Company’s minority interest in any
property ot any illiquidity of the Company’s interest in any property).

“Vested L.TIP Units” means LTIP Units that have vested under the terms of an Award
Agreement or Equity Incentive Plan applicable to such Units or pursuant to any other agreement
between the LTIP Unitholder and the Company.

“Voluntary Conversion Right” has the meaning set forth in Section 3.7.B.

ARTICLE I
. TERM; PURPOSE

Section 2.1 Term

The term of the Cornpany commenced on September 12, 1996, and shall continue until
dissolved pursuant to the provisions of Article XIT or as otherwise provided by law.

Section 2.2  Purpose and Business

The purpose end nature of the business to be conducted by the Company is (i) to conduct
any business that may be lawfully conducted by a real estatc investment trust organized pursuant
to the Act; (ii} to enter into any corporation, partnership, joint venture, trust, limited Hability
company or other similar arrangement to engage in any of the foregoing or the ownership of
interests in. any entity engaged, directly or indirectly, in any of the foregoing; and (iii} to do
anything necessary or incidental to the foregoing; provided, however, that any business shall be
limited to and conducted in such a manner as to permit the Trustee and, if different, the Trustee,
at all times to be clagsified as a REIT, unless the Trustee in its sole and absolute discretion has
chosen to cease to qualify as a REIT or has chosen not to attempt to gualify as a REIT for any
reason or reasons whether or not related to the business conducted by the Company. In
connection with the foregoing, and without limiting the Trustee’s right, in its sole and absolute
discretion, to cease qualifying as a REIT, the Unitholders acknowledge that the status of the
Trustes as a REIT inures to the benefit of ali the Unitholders and not solely to the Trustee or its
Affiliates, Unitholders and shareholders.

Section 2.3  Powers

The Company shall have a]l of the powers granted to real estate investment wusts by Title 8.
and all other powers set forth in the Declaration that are not inconsistent with law and are
appropriate 10 promtote and attain the purposes set forth in the Declaration. The Company is
empowered to do any and all acts and things necessary, appropriate, proper, advisable, incidental
to or convenient for the furtherance and aceomplishment of the purposes and business describad
herein and for the protection and benefit of the Company, including, without limitation, full
power and avthority, directly or through its ownership interest in other entities, to enter into,
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perform and carry out contracts of any kind, borrow money and issue evidences of indebtedness,

" whether or not secured by mortgage, desd of trust, pledge or other lien, acquire, own, manage,
improve and develop real property, and lease, sell, transfer and dispose of real property;
prpvided, however, that the Company shall not ke, or shall refrain from taking, any action
which, in the judgment of the Trustes, in its sole and absolute discretion, (i) could adversely
affect the ability of the Trustes to continue to qualify as a REIT (if such entity has chosen ta
attempt 1o qualify as a REIT], (ii) could subject the Trustee to any taxes under Section 857 or
Section 4981 of the Code, or (iii) could violate any law or regulation of any governmental body
or agency having jurisdiction over the Trustee or its securities, unless such action (or inaction)
shalf have been specifically consented to by the Trustee in writing.

ARTICLE I
CAPITAL CONTRIBUTIONS AND ISSUANCES
OF UNITS -

Section 3.1  Capital Contributions of the Uuitholders

Prior to or concurrendy with filing and acceptance for record of the Declaration with the
Maryland State Department of Assessments and Taxation, the Unitholders have made the Capital
Contributions as set forth in the Unitholder Registry. On the date hereof, the Unitholders own
Units in the amounts set forth in the Unitholder Registry and have Percentage Interests in the
Company as set forth in the Unitholder Registry. The number of Units and Percentage Interest
shail be adjusted in the Unitholder Regisiry- from time to time by the Trustee to the extent
necessary to reflect accurately exchanges, redemptions, Capital Contributions, the issuance of
addidonal Units or similar events having an effect on a Unitholder's Percentage Intercst
occurring after the date hereof in accordance with the terms of this Agreement. One thousand
(1,000) Units shall be deemed to be the Trustee’s Units and shall be the Trustee Interest of the
Trustee, and all other Units held by the Trustes shall be deemed to be Unitholder Interests and
shall be held by the Trustee in its capacity as a non-Trustee in the Company. Except as provided
in Sectigns 6.4, 9.5, and 12.3 hereof, the Unitholders shall have no obligation to make any
additional Capital Contributions or provide any additional funding to the Company (whether in
the forin of loans, repayments of loans or’ otherwise}). Except as otherwiss set forth in
Section 12.3 hereof, no Unitholder shall have any obligation to restore any deficit that may exist
in its Capital Account, either upon a liquidation of the Company or otherwise, provided that such
Capital Account deficit did not arise by reasen of distributions in violation of this Agreement or
applicable law or other actions in violation of this Agreement or applicable law.

Sﬁon 32 Issuance of Units

A Geperal. The Trustee is hereby authorized to cause the Company from time to
time to issue to Unitholders (including the Trustee and its Affiliates) or other Persons (including,
without lmitation, in connection with the contribution of property to the Company or any of its
" Subsidiaries) Units in one or more classes, or in one or more series of any of such classes, with
such designiations, preferences and relative, participating, optional or other specisl rights, powers
and duties, including rights, powers and dutes senior 10 one or more other ¢lasses of Units, all as
shall be determined, subject to applicable Maryland law, by the Trustee in its sole and absolute
discretion, including, without limitation, (i) the allocations of items of Company income, gain,
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ioss, deduction and credit to each such class or series of Units, (ii) the right of each such class or
series of Units to share in Company distributions, (1if) the rights of each such class or series of
Units upon dissolutien and liquidation of the Company, (iv) the rights, if any, of each such class
to vote an matters that require the vote or Consent of the Non-Trustee Unitholders, and (v) the
consideration, if any, to be received by the Company in exchange for such Units or other Units;
provided, however, that no such Units shall be issued to the Trustee unless either (a) the Units
are issued in connection with the grant, award or issvance of Shares or other equity interests in
the Trustee (including a transaction described in Section 6.4.F) having designations, preferences
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loss, deduction and credit to each such class or series of Units, (i) the right of each such class or
series of Units to share in Company distributions, (iif) the rights of each such class or series of
Units upon dissolution and liquidation of the Company, (iv) the rights, if any, of each such class
."to vote on matiers that require the vote or Consent of the Non-Trustee Unitholders, and (v) the
considération, if any, to be received by the Company in exchange for such Units or other Units;
provided, however, that no such Units shall be issued to the Trustee unless either (a) the Units
are issued in connection with the grant, award or issuance of Shares or ather equity interests in
the Trustes (including a transaction described in Section 6.4.F) having designations, preferences
and other rights such that the economic interests attributable to such Shares or other equity
interests are substantially similar to the designations, preferences and other rights (except voting
rights) of the Units issued to the Trustee in accordance with this Section32.A, or (b) the
additional Units are issaed to all Unitholders holding Units in the same class in proportion to
their respective Percentage Interests in such class. If the Compeany issues Units pursuant to this

Section 3.2.A, the Trustee shall make suoh revisions to this Agrecmcnt (including but not limited
to the revisions described in Section 4.5, Section 5.2 and Section 7.6) as it deems necessary to
- reflect the issuance of such Units.

B. Classes of Units. From and after the date of the Agreement, the Company shall
have three classes of Units entitled “Class A Units,” “Series D Preferred Units” and “LTIP
Units,” and such additional classes of Units 4 may be created by the Trusiee pursvant o
Section 3.2 A. Class A Units, LTIP Units or a class of Unjts ereated pursuant to Section 3.2 A,
at the election of the Trustee, in its sole and absolute discretion, may be issued to newly admitted
Unitholders in exchange for the contribution by such Unitholders of cash, real estate partnership
interests, stock, notes or other assets or consideration; provided, however, that any Unit that is
not specifically designated by the Trustee as being of a particular class shall be deemed to be a
Class A Unit. The terms of the LTIP Units shall be in accordance with Sections 3.6 and 3.7,

Section3.3  No Preemptive Rights

Except to the extent expressly granted by the Company pursuant to another Agreement,
no Person shall have any preemptive, preferentisl or other similar right with respect to
(1) additional Capital Contributions or loans to the Company or (i) issuance or sale of any Units,

Section 3.4  Other Contributton Provisions

A General. If any Unitholder is edmitted to the Company and is given a Capital
Account in exchange for services rendered to the Company, such transaction shall be treated by
the Company and the affected Unitholder as if the Company had compensated such Unitholder in
cash, and the Unitholder had made a Capital Contribution of such cash to the capital of the
Company.

B. Mergers. To the extent the Company acquires any property {or an indirect interest
therein) by the merger of any other Person into the Company or with or into a Subsidiary of the
Company, Persons who receive Units in exchange for their intersst in the Person merging into
. the Company or with or into a Subsidiary of the Company shall be deemed to have been
admitted as Additional Unitholders pursuant to Section 1.2 and shail be deemed to have made
Capital Contributions 4s provided in the applicable merger agreement (of if not so provided, as
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determined by the Trustee in its sole and absolute discretion) and as set forth in the Unitholder
Registry.
Section 3.5 No Interest on Capital

No Unitholder shall be entitled to interest on its Capital Contributions or its Capital
Aceount.

Section 3.6  LTIP Units

A. Issuance of LTIP Units. The Trustee may from time to time issue LTIP Units to
employees, officers, directors or trustees of the Company, the Trustee or any of their respective
Subsidizries; for such consideration, including a cash capital contribution in such amount, as the
Trustee may determine t6 be appropriate, and admit such Persons as Unitholders of the
Company. Subject to the foliowing provisions of this Section 3.6 and Sections 3.7 and 5.L.E,
LTIP Units shall be treated as Class A Units, with all of the rights, privileges and obligations
attendant thereto. For purposes of computing the Unitholders’ Percentage Interests, holders of
LTIP Units shall be treated as Class A Unit holders, and LTIP Units shall be treated as Class A
Units. In particular, subject to the following provisions of this Section 3.6 and Sectiens 3.7 and
5.L.E, the Company shall maintain at all times a one-to-one correspondence between LTIP Units
and Class A Units for conversion, distribution and other purposes, including, vmfhout lirnitation,
complying with the following procedures

) If an Adjustment Event occurs, then the Trustee shall make a
corresponding adjustment to the LTIP Units to maintain a one-for-one conversion and economic
equivalence ratio between Class A Units and LTIP Units. If more than one Adjustment Event
occurs, the adjustment to the LTIP Units need be made only once using a single formula that
takes into account each and every Adjustment Event as if all Adjustment Events occurred
simultaneously. If the Company takes an action affecting the Class A Units other than actions
specifically defined as “Adjustment Events™ and in the opinion of the Trustee such action would
require an adjustment to the LTIP Units to maintain the one-to-one corresporidence described
above, the Trustee shall have the right to make such adjustment to the LTIP Units, to the extent
permitted by law and by any applicable Equity Incentive Plan, in such manner and at such time
as the Trustee, in its sole discretion, may determine to be appropriate under the circumstances.
After filing of such certificate, the Company shall mail a notice to each LTIP Unithalder setting
forth the adjustment to his or her LTIP Units and the effective date of such adjustment; and

(i)  Subject w the provisions of Sections 4.1.C, 4.1.D and 4.L.E, the LTIP
Unitholders shall, when, as and if authorized and declared by the Trustee out of assets [egally
available for that purpose, be entitled to receive distributions in an amount per LTIP Unit equal
to the distributions per Class A Unit paid to holders of Class A Units on the Company Record
Date established by the Trustee with respect to such distribution. So fong as any LTIP Units are
outstanding, no distributions (whether in cash or in kind) shall be authorized, declared or paid on
Class A Units unless equal -distributions havc been or contemporancously are authorized,
declared and paid on the LTIP Units.
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B. Priority. Subject to the provisions of this Section 3.6 and the special provisions of
Secticns 3.7 , 4.1.C, 4.1.D and 4.1.E, the LTIP Units shall rank pari passu with the Class A Units
as 10 the payment of regular and special periodic or other distributions and distribution of assets
upon liquidation, dissolution or winding up. As to the payment of distributions and a8 to
distribution of assets upon liquidation, dissolution or winding up, any class or series of Units
which by its terms specifios that it shall rank junior to, on a parity with, or senior to the Class A

Units shall also rank junior to, or pari passu with, or senior to, as the cass may be, the LTIP

Units. Subject to the terms of any Award Agreement, an LTIP Unitholder shall be entitled to
transfer his or her LTIP Units to the same extent, and subject to the same restrictions as holders
of Class A Units are entitled to transfer their Class A Units pursuant to Article X

C.  Special Provisions. LTIP Units shall be subject to the following special
provisions:

6] Award Agreernents. LTIP Units may, in the sole discretion of the Trustee,
be issued subject to vesting, forfeiture and additional restrictions on transfer pursuant to the
terms of an Award Agreement. The terms of any Award Agreement may be modified by the
Trustee from time to time in its sole discretion, subject to amy restrictions on amendment
imposed by the relevant Award Agreement or by any applicable Equity Incentive Plan.

(ii)  Repurchase, Forfeiture and Cancellation.  Unless otherwise specified in '

the Award Agreement, upon the occurrence of any event specified in an Award Agreement as
resulting in either the right of the Company or the Trustee 1o repurchase LTIP Uniis at a
specified purchase price or some other forfeiture of any LTIP Units, then if the Company or the
Trustee exercises such right to repurchase or such forfeiture occurs in accordance with the

applicable Award Agreement, the relevant LTIP Units shall immediately, and without any
further action, be treated as cancelled and no longer outstanding for any purpose. Unless
otherwise specified in the Award Agreement, no consideration or other payment shall be due
with respect to any LTIP Units that have been forfeited or cancelled, other than any distributions
declared with respect to a Company Record Date priot to the effective daie of the forfeiture or
cancellation. In connection with any repurchase, forfeiture or cancellation of LTIP Units, the
balance of the portion of the Capital Account of the LTIP Unitholder that is attributable to all of
his or her LTIP Units shall be reduced by the amount, if any, by which it exceeds the target
balance contemnplated by Section 5.1.E hersof, calculated with respect to the LTIP Unitholder's
remaining LTIP Units, if any.

. (i)  Allocations. LTIP Unitholders shall be entitled to certain special

allocations of gain under Sectjon 5.1 E. LTIP Units shall be allocated Net Income and Net Loss,
for any taxable year or portion of 2 taxable year occurring afler such {ssuance and prior to the
Distribution Participation Date for such LTIP Units, in amounts per LTIP Uit equal to the
amounts allocated per Class A Unit for the same period multiplied by. the LTIP Unit Sharing
Percentage for such LTIP Units. Commencing with the portion of the taxable year of the
Company that begins on the Distribution Participatdon Date established for any LTIP Units, such
LTIP Units shall be allocated Net Income and Net Loss in amounts per LTIP Unit equal to the
amounts allocated per Class A Unit. The allocations provided by the preceding sentence shall be
subject to Section 5.1.A and Section 5.1.B of the Agreement The Trustee is authorized in its
discretion to delay or accelerate the participation of the LTIP Units in allocations of Net Income
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and Net Loss, or to adjust the allocations made after the Distribution Participation Date, so that
the ratio of (f) the total amount of Net Income or Net Loss allacated with respect to caz:hf.‘l‘l?
Unit in the taxable year in which that LTIP Unit’s Distribution Participation Date falls, to (ii) the
total amount distributed to that LTIP Unit with respect to such period, is equal to smfh Fatio as
computed for the Class A Units held by the Trustee. In addition, the Trusiee may, n i sole
discretion, specially allocate net income or gain realized afier the date an LTTP Unit was issued
by the Company to such LTIP Unit to prevent Section 4.1.E from reducing the amount
distributed to such LTTP Unit.

(iv} Redemption. The Redemption Right provided to the holders of Class A
Units under Section 7.6 hereof shall not apply with respect to LTIP Units unless and until they
are converted to Class A Units as provided in clause (v) below and Section 3.7.

) (v}  Conversion to Class A Units. Vested LTIP Units are eligible to be
converied into Class A Units in accordance with Section 3.7.

D. Voting. LTIP Units shall (2) have the samne voting rights as Class A Units, with
the LTIP Units voting as a single class with the Class A Units and having one vote per LTIP
Unit; and (b} have the additional voting rights that are expressly set forth below. So long as any
LTIP Units remain cutstanding, the Company shall not, without the affirmative vote of the
holders of a majority of the LTIP Units vutstanding at the time, given in person or by proxy,
either in writing or at a meeting (voting separately as a class), amend, alter or repeal, whether by
merger, consolidation or otherwise, the provisions of this Agreement applicable to LTIP Units so
as to materially and adversely affect any right, privilege or voting power of the LTTP Units or the
LTIP Unitholders as such, unless such amendment, alteration, or repeal affects equally, ratably
and proportionately the rights, privileges and voting powers of all of Class A Units (including the
Class A Units held by the Trustee); but subject, in any event, to the following provisions:

@ with respect to any Class A Unit Transaction, so long as the LTIP Units
are treated m accordance with Section 3.7 F hereof; the consummation of such Class A Unit
Transaction shall not be deemed to materially and adversely affect such rights, preferences,
privileges or voting powers of the LTIP Units or the LTIP Unitholders as such; and

(ii)  any creation or issuance of any Units or of any class or series of Units in
accordance with the terms of this Agreement, including, without limitation, additional Class A
Units or LTIP Units, whether ranking sentor to, junior to, or on a parity with the LTIP Units with
respect to distributions and the distribution of assets upon liquidation, dissolution or winding up,
shall not be deemed to materially and adversely affect such rights, preferences, privileges or
voting powers of the LTIP Units or the LTIP Unitholders as such.

The foregoing voting provisions will not apply if, at or prior to the time when the act ‘with
respect to which such vote would otherwise be required will be effected, all outstanding LTTP
Units shall have been converted into Class A Units.

Section 3.7 Conversion of LTIP Units

Al Automatic Conversion. Unless sooner converted pursuamt to the following
paragraphs of this Section 3.7, each LTIP Unit will convert automatically, without any action by
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the holder of such LTIP Unit, into one (1) fully paid and non-assessable Class A Unit, giving
effect to all adjustments (if any) made pursuant o Section 3.6 hereof, on the date on which both
of the following conditions are satisfied with respect to such LTIP Unit: (i) such LTIP Unir
becomes a Vested LTIP Unit, and (i} Economic Capital Account Balance attributable to such
LTIP Unit becomes .equal to the Class A Unit Economic Balance; provided; however, that any
Sch1al LTIP Unit Distribution payable with respect to such LTIP Unit is paid at the time of or
prior to such conversmn

B.  Voluntary Copversion Right

(6] To the extent an LTIP Unitholder’s LTIP Units have not automatically
converted into Class A Units pursuant to $ection 3.7.A, such holder shall have the right (the
“Yolgntary Conversion Right™), at such holder’s option,at any time to convert all or a portion
of such holder's Vested LTIP Units into a number of fillly paid and non-assessable Class A
Units, giving effect to all adjustments (if any) made pursuant to Section 3.6 hereof, equal to (x)
the Economic Capital Account Belance of such LTIP Unitholder, ta the extent attributable to its
ownership of such LTIP Units being convened, divided by (v) the Class A Unit Economic
Balance, in each case as determined as of the effective date of conversion (the “Capital Account
Limitation"); provided, however, that an LTIP Unitholder may not exercise the Voluntary
Conversion Right for fewer than one thousand (1,000) LTIP Units or, if such holder holds fewer
than one thousand (1,000) Vested LTP Units, all of the Vested LTIP Units held by such holder.
LTIP Unitholders shall not have the right to convert LTIP Units into Class A Units unti] such
LTIP Units become Vested LTIP Units; provided, further, that when an LTIP Unitholder is
notified of the expected ocowrrence of an event that will cause his or her LTIP Units to become
Vested LTIP Units, such LTIP Unitholder may deliver a Conversion Notice {as provided in
clause {ii} below} conditioned upon and effective as of the time of vesting, and such Conversion
Notice, unless subsequently revoked by the LTIP Unitholder, shall be accepted by the Campany
subject to such condition.

- (i)  In order to exercise its Voluntary Conversion Right, an LTIP Unithalder
shall deliver a notice (a “Conversion Notice™ in the form attached as Exhibit F to this
Agreement to the Company (with a copy to the Trustee) not less than ten'(10) nor more than
sixty (60) days pricr to a date (the “Conversion Date™) specified in such Conversion Notice;
provided, however, that if the Trustes has not given to the LTIP Unitholders notice of a proposed
or upcoming Class A Unit Transaction at least thirty (30} days prior to the effective date of such
Class A Unit Transaction, then LTIP Unitholders shall have the right to deliver a Conversion
Notice until the earlier of (x) the tenth day after such notice from the Trustee of a Class: A Unit
Transaction or (¥) the third business day immediately preceding the effective date of such Class
A Unit Transaction. A Conversion Notice shall be provided in the manner provided in Section
14.1. Each LTIF Unitholder covenants and agrees with the Company that all LTIP Units to be
converted pursuant to this Section 3.7.B shall be free and clear of all liens and encumbrances.
Notwithstanding anything herein to the contrary, a holder of LTIP Units may deiiver a Notice of
Redemption pursuant to Section 7.6 relating to those Class A Units that will be issued to such
holder upon conversion of such LTIP Ubits into Class A Units in advance of the Conversion
Date; provided, however, that the redemption of such Cless A Units by the Company shall in no
event iake place until after the Conversion Date, For clarity, it is noted that the objective of this
paragraph is to put an LTTF Unitholder in & position where, if he or she so wishes, the Class A
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Units into which his or her LTIP Units will be converted can be redeemed by the Company
simultaneously with such conversion, with the further consequence that, if the Trugtee elects to
assumne and perform the Compeny’s redemption obligation with respect to such Class A Units
under Section 7.6 hereof by delivering to such holder Shares rather than cash, then such holder
can have such Shares issued to him or her simultaneonsly with the conversion of his or her LTTP
Units into Class A Units: The Trustee and LTIP Unitholder shall reasonably cooperate with each
other to coordinate the timing of the events described in the foregoing sentence. Each LTIP
Unitholder covenants and agrees with the Company that ail LTIP Units to be converted pursuant
to this Section 3.7.B shall be free and clear of all liens and encumbrances.

C. Forced Conversiop. To the extent an LTIP Unitholder’s LTIP Units have not
automatically converted into Class A Units pursuant to Section 3.7.A, the Company, at any time
at the election of the Trustee, mey cause any number of Vested LTIP Units held by an LTIP
Unitholder to be converted (a “Forced Conversion™) into a number of fully paid and non-
assessable Class A Units, giving effect to all adjustments (if any) made pursuant to Sectign 3.6
hereof, equal to (x) the Beconomic Capital Account Balance of such LTIP Unitholder, to the
extent attributable to its ownership of such LTIP Units being converted, divided by (y) the Class
A LUnit Economic Balance, in each case as determined as of the effective date of
conversion; provided, however, that any Special LTIP Unit Distribution payable with respect to
such LTIP Units ig paid at the time of or prior to such conversion. In order 1o exercise its right of
Forced Conversion, the Company shall deliver & notice {a “Forced Conversion Notice™) to the
applicable LTIP Unitholder not less than ten (10) nor more than sixty (60) days prior to the
Conversion Date specified in such Forced Conversion Notice! A Forced Conversion Notice shall
be provided in the manner provided in Section 14.].

D. Completion of Conversion. A conversion of LTIP Units pursuant to this Section
3.7 shall occur automatically after the close of business on the applicable Conversion Date
without any action on the part of such LTIP Unitholder, as of which time such LTIP Unitholder
shall be ¢redited on the books and records of the Company with the issuance as of the opening of
business on the next day of the number of Class & Units issuable upon such conversion. After
the conversion of LTIP Units as aforesaid, the Company shall deliver to such LT{P Unitholder,
upon his or her written fequest, a certificate of the Trustee certifving the number of Class A
Units and remaining LTIP Units, if any, held by such person immediately after such conversion.
The Assignee of any Unitholder pursuant to Article X hereof may exercise the rights of such
Unitholder pursuant to this Section 3.7 and such Unithelder shall be bound by the exercise of
such rights by the Assignee. '

E. Impact_of Conversions for Purposes of Section 5.1.E. For purposes of making
future allocations under Section 5.1.E hereof following any conversion of LTIP Units and for
purposes of applying the Capital Account Limitation, the portion of the Economic Capital
Account Balance of the applicable LTIFP Unitholder that is treated as attributable to his or her
LTIP Units shall be reduced, as of the date of conversion, by the product of the number of Class
A Units received upon tonversion and the Class A Unit Economic Balance.

F. Class A Unit Transactions. If the Company or the Trustee shall be a party to any
Class A Unit Transaction, the Company shalf use commercially reasonable efforts to canse each
LTIP Unitholder to be afforded the right to receive in connection with such Class A Unit
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Transaction in consideration for the Class A Units into which his or her Vested LTTP Units are
then convertible the same kird and amount of cash, securities and other property (or any
combination thereof) receivable upon the consummeation of such Class A Unit Transaction by a
holder of the same number of Class A Units, assuming such holder of Class A Units is not a
Person with which the Company consolidated cor into which the Company merged or which
merged into the Company or 1o which such sale or transfer was made, as the case may be (a
“Constituent Person™), or an affiliate of 2 Constituent Person. In the event that holders of Class
A Units have the apportunity to elect the form or type of consideration to be received upon
consummation of the Class A Unit Transaction, prior to such Class A Unit Transaction, the
Trustee shall give prompt written notice to each LTIP Unitholder of such opportunity, and shall
nse commercially reasonable efforts to afford the LTIP Unitholders the right to elect, by written
notice to the Trustee, the form or type of consideration to b received upon conversion of each
LTIP Unit (if then convertible pursuant to this Section 3.7) held by such holder into Class A
Units in connection with such Class A Unit Transaction. If an LTIP Unitholder fails to make
such an election, such holder (and any of its transferees) shall receive upon conversion of each
LTIP Unit then convertible pursuant to this Section 3.7 held him or her (or by any of his or her
transferees) the same kind and amount of consideration that a holder of a Class A Unit would
- receive if such Class A Unit holder failed to make such an election. Subject to any Award
Agreement and any applicable Equity Incentive Plan, to the extent any LTIP Units are then
outstanding, the Company shall use commercially reasonable ¢ffort to cause the terms of any
Class A Unit Transaction o be consistent with the provisions of this Section 3.7.F and to enter
into an agreement with the successor or purchasing entity, as the case may be, for the benefit of
apy LTIP Unitholders whose LTIP Units are not then convertible into Class A Units that will (i)
contain provisions enabling the holders of LTIP Units that remain outstanding after such Class A
Unit Transaction to convert their LTIP Units inte securities as comperable as reasonably possible
under the circumstances to the Class A Units and (ii) preserve as far as reasonably possible under
the circumstances the distribution, special allocation, conversion, and other rights set forth in this
Agreement for the benefit of the LTIP Unitholders.

ARTICLE IV
DISTRIBUTIONS

Section 4.1 Requirement and Characterization of Distributions

Al Distribution of Operating Income. The Trustee shall distribute at least quarterly
an amount equal to one hundred percent (100%) of the Available Cash of the Company with
respect 10 such quarter or shorter pericd to the Unitholders in accordance with the terms
established for the class or classes of Units held by such Unitholders who are Unitholders on the
respective Company Record Date with respect to such quarter or shorter period as provided in
Sectiong 4.1.8, 4.1.C and 4.1.D and in accordance with the respective terms established for each
class of Units. Notwithstanding anything to the contrary contained herein, in no event may a
Unitholder receive a distribution of Available Cash with respect to a Unit for a quarter or shorter
period if such Unitholder is entitled to receive a distribution with respect to a Share for which
such Unit has been redeemed or exchanged. Unless otherwise expressly provided for hersin, in
Attachment A hereto with respect to the Series D Preferred Units, or in the terms established for
a new class or series of Units created in accordance with Article 11 hereof, no Units shall be
entitled to a distribution in preference to any other Units. If the Trustee bas chosen to attempt to
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qualify as & REIT, the Trustee shall make such reasonable efforts, as determined by it in its sole
and absolute discretion and copsistent with the gualification of the Trustec as a REIT, to
distribute Available Cash (a) to Unitholders in a manner that would not cause any such
distribution or portion thereof to be treated as part of a sale of property to the Company by a
Unitholder under Section 707 of the Code or the Regulations thereunder; provided, however, that
neither the Trustee nor the Company shall have liability to. & Unitholder under any
circumstances as & result of any diswibution to a  Unitholder being so treated, and (b) to the
Trustee in an amount sufficient to enable the Trustee to make distributions to its shareholders
that will enable the Trustee to (1) satisfy the requirements for qualification as a REIT under the
Code and the Regulations (the “REIT Requirements™), and (2) avoid any federal income or
excise tax liability.

B.  Method.

(i)  Each holder of Units, if amy, that is entitled to any preference in
distribution (including, without limitation, the preferences in distribution set forth in Attachment
A hereto with respect to Series D Preferred Units) shall be entitled 1o a distribution in accordance
with the rights of any such class of Units (and, within such ¢class, pro rata in proportion to the
respective Percentage Interests on such Company Record Date).

(i)  To the extent there is Available Cash remaining after the payment of any
preference in distribution in accordance with the foregoing clause (i) (if applicable), with respect
to Units that are not entitled to any preference in distribution, such Available Cash shall be
distributed pro rata to each such class in accordance with the terms of such class (and, within
each such class, pro rata in proportion to the respective Percentage Interests on such Company
Record Date).

C. Distributions With Respect to LTIP Units. Commencing from (i) the date of
issuance with respect 10 Time Vested LTIP Units, and (ii) with respect to Performance Vested
. LTIP Units, the date following completion of the performance period on which the number of
LTIP Units subject to such award is determined based on the results of the performance period
(in each case, the “Distribution Participation Date™), for any quarterly or other peried holders
of such LTIP Units shall be entitied to receive, if, when and as authorized by the Trustee out of
funds legally available for the payment of distributions, regular cash distributions in an amount
Per unit equal to the distribution payable on each Class A Unit for the corresponding quarterly or
other period (the “LTIP Distribution Amount”). In additicn, from and after the Distribution
Participation Date, LTIP Units shall be entitled 1o receive, if, when and as authorized by the
Trustee out of funds or other property legally available for the payment of distributions, non-
liquidating special, extraordinary or other distributions in an amount per unit equal to the amount
of any non-liquidating special, extraordinary or other distributions payable on the Class A Units
which may be made from time to time. LTIP Units shall also be entitled to receive, if, when and
.as authorized by the Trustee out of funds or other property legally available for the payment of
distributions, diswibutions representing proceeds of a sale or other disposition of all or
substantially all of the assets of the Company in an amount per unit equal to the amount of any
such distributions payable on the Class A Units, whether made prior t, on or afier the
Distribution Participation Date, provided that the amount of such distributions shall not exceed
the positive balances of the Capital Accounts of the holders of such LTIP Units to the extent
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attributable to the ownership of such LTIP Units. Distributions on the LTIP Units, if authorized,
shall be payable on such dates and in such manner as may be authorized by the Trustee (any such
date, a “Distribution Payment Date"); provided that the Diswibution Payment Date and the
record date for determining which holders of LTIP Units are entitled to rective & distribution
shall be the same as the corresponding dates relating to the corresponding distribution on the
Class A Units.

- D. Special I TIP_Unit Digtribution. As of the Distribution Participation Date for a
Performance Vested LTIP Unit that is not forfeited on or prior to such Distribution Participation
Date, the holder of such Performance Vested LTIP Unit will be entitied to receive a special
distribution (the “Special LTTP Unit Distribution™ with respect. to such unit, equal to the
Applicable Special LTIP Unit Distribution Amount with respect to such unit; provided, however,
that such amount shall not exceed either (x) the amount of non-liquidating cash distributions per
unit that were paid on the Class A Units on or afier the date of the issuance of such Performance
Vested LTIP Unit (or such other date as is specified as the Distribution Measurement Date in the
Award Agreement or-other documentation pursuant to which such Performance Vested LTIP
Unit is issued) (such date being referred to as the “Distribution Measurement Date” with
respect to such Performance Vested LTIP Unit) and prior to such Distribution Participation Date
or (¥)the positive balance of the Capital Account of such holder amributable to such
Performance Vested LTIP Unit. The “Applicable Special LTIP Unit Distribution Amount™
with respect to a Performance Vested LTIP Unit equals the product of {x) the amount of non-
liquidating cash distributions per unit that werz paid on the Class A Units on or after the
Distribution Measurement Date with respect to such Performance Vested LTIP Unit and prior to
the Distribution Participation Date for such Performance Vested LTIP Unit, multiplied by
() the LTIP Unit Sharing Percentage for such Performance Vested LTIP Unit. The Speciai
LTIP Unit Distribution for a Performance Vested LTIP Unit will be payable on the first
Distribution Payment Date on or after the Distribution Participation Date for such Performance
Vested LTIP Unit if and when authotized by the Trustee out of funds legally available for the
payment of distributions; provided that, 1o the extent not otherwise prohibited by the terms of
any class of Units entitled to any preference in distribution and authorized by the Trustee out of
funds legally available for the payment of distributions, such Special LTIP Unit Distribution may
be paid prior to such Distribution Payment Date. On or after the Distribution Participation Date
with respect to a Performance Vested LTIP Unit, if such Performance Vested LTIP Unit is
outstanding, no distributions {(other than in Class A Units, LTIP Units or other Units ranking on
par with or junior to such units as to distributions and upon liquidation, dissoluticn or winding up
of the affairs of the Company) shall be declared or paid or set apart for payment upon the
Class A Units, the LTIP Units or any other Units ranking junior to or on a parity with the
Performance Vested LTIP Unit as to distributions for any period (other than Special LTIP Unit
Distributions with respect to Performance Vested LTIP Units that had an earlier Distribution
Participation Date) unless the full amount of any Special LTIP Unit Distribution due with respect
to such LTIP Unit have been or contemporaneously are declared and paid.

. E. L its Intended ualify 2s Profits Interests. Distributions made pursuant
to this Section 4.1 shall be adjusted as necessary to ensure that the amount apportioned to each
LTIP Unit does not exceed the amount attributable to Company net income or gain realized after
the date such LTIP Unit was issued by the Company. If distributions are reduced in accordance
with the preceding sentence for a laxable year duc to insufficient net income or gain for such
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- year, distributions shall be made up in subsequent taxable years when thore is sufficient net
income or gain. The intent of this Section 4.1.E is to ensure that any LTIP Units issued after the
date of this Agreement qualify as “profits interests” under Revenuve Procedure 93-27, 1993-2
C.B. 343 (June 9, 1993) and Revenue Procedure 200143, 20012 C.B. 151 (August 3, 2001),
and this Section 4.] shall be interpreted and applied copsistently therewith. The Trustee at its
discretion may amend this Sectign 4.1.F 10 ensure that any LTIP Units granted after the date of
this Agreement will qualify as “profits interests” under Revenue Procedure 93-27, 1993-2 CB.
343 (June 9, 1993) and Revenue Procedure 2001-43, 2001-2 CB, 191 (August 3, 2001) (and any
other similar rulings or regulations that may be in effect at such time).

F. Liquidation Value Safe Harbor. The Company is authorized and directed to clect
the liquidation value safe harbor provided by proposed Treasury Regulations Section 1.83-3(1)
(and "any successor provision) and IRS Notice 2005-43, and the Company and each of the
Unitholders (including any Person to whom an interest in the Company jis transferred in
connection with the performance of its services} agree to comply with all requirements of such
safe harbor with respect to all interests in the Company eligible for such safe harbor that are
transferred in connection with the performance of services while such election remains effective.

Section 42  Distributions in Kind

The Trustee may determine, in its sole and absolute discretion, to make a distribution in
kind of Company assets to the holders of Units, and such assets shall be distributed in such a
fashion as to'ensure that the fair market value is distributed and allocated in the same manner as
a cash distribution in accordance with Articles IV, V and XII hereof,

Section 4.3  Amounts Withheld

All amounts withheld pursuant to the Code or any provisions of any state or local tax law
aod Section 9.5 with respect to any allocation, payment or distribution to the Trustee, the
Unitholders or Assignees shail be treated as amounts distributed to the Trustee, Unithalders or
Assignees, as the case may be, pursuant 1o Section 4.1 for all purposes under this Agreement.

Section 4.4  Distributions upon Liquidation

Proceeds from a Liquidating Event shall be distributed to the Unitholders in accordance
with Section 12.2.

Section 4.5  Revisions to Reflect Issuance of Units

If the Company issues Units 1o the Trustee or any Additicnal Unitholder pursuant to
Article T]] hereof, the Trustes shall make such revisions to this Article IV and the Unitholder
Registry in the books and records of the Company as it deems necessary to reflect the terms of
the issuance of such Units. Such revisions shatl not require the consent or approval of any other
Unitholder.
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Section 5.1

‘ARTICLE ¥
ALLOCATIONS

Allocations for Capital Account Purposes

For pyrposes of maintaining the Capital Accounts and in determining the rights of the
Unitholders among themselves, the Company’s items of income, gain, loss and deduction
(computed in accordance with Exhibit B) shall be allocated among the Unithoiders in each
taxable year (or portion thereof) as provided berein below.

A

Net income. Afier giving effect to the special allocations set forth in Section 1 of

Exhibit C of this Agreement and any special allocations required to be made pursuant to Section
5.1.E, Net Income shall be allocated:

&3]

@

£

Q)

)

(6)

N

first, to the Trustee to the extent that Net Loss previously allocated to the Trustee
pursuant to Section 5.1 .B(6] exceed Net Income previously allocated to the
Trustee pursuant to this clause (1);

‘second, to each DRO Unitholder until the cumulative Net Income allocated to

such DRO Unitholder under this clause (2) equals the cumulative Net Loss
allocated to such DRO Unitholder under Section 5.1.B(5) (and among the DRO
Unitholders, pro rata in proportion 1o their respective percentages of the
cumulative Net Loss allocated to all DRO Unitholders pursuant to

Section 5.1.B(5) hereof);

third, to the Trustee until the cumulative Net Income allocated under this clause
(3) equals the cumulative Net Loss allocated the Trustee under Section 5.1.B(4);

fourth, to the holders of any Units that are entitled 10 any prefercnce upon
liquidation until the cumulative Net Income allocated under this clause (4) equals
the cumulative Net Loss allocated 10 such Unitholders under Section 5.1.B(3);

fifth, to the holders of in;y Units that are entitled to any preference in distribution
in accordance with the rights of any other class of Units until each such Units has
been allocated, on a cumulative basis pursuant to this clause (5), Net Income
equal to the amount of distributions payable that are attributable to the preference
of such class of Units, whether or not paid {and, within such class, pro rata in
proportion to the respective Percentage Interests as of the last day of the period
for which such allocation is being made);

sixth, to the holders of any Units that are not entitled to any preference upon
liquidation until the cummlative Net Income aflocated under this clause (6) equais
the cumulative Net Loss allocated to such Unitholders under Section 5.1.B(2);
and

finaily, with respect to Units that are not entitled to any preference in distribution

or with respect to which distributions are not limited to any preference in
distribution, pro rata to each such class in accordance with the terms of such class
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B.

(and, within such class, pro rata in proportion to the respective Percentage
Interests as of the last day of the period for which such allocation is being made).

Net Loss. After giving effect to the special allocations set forth in Section i of

Exhibit C of this Agreement and any special allocatiops required to be made pursuant to

]

cctions 5.1.E, Net Loss shall be allocated:

(1

@

3

@

first, to the holders of Units that are not entitled to any preference in distribution
or with respect to which distributions are not limited to any preference in
distribution, in proportion to, and to the extent that, their share of the Net Income
previously allocated pursuant to Section 5.1 A(7) exceeds, on a cumulative basis,
the sum of (a) distributions with respect to such Units pursuant to clause (ii) of
Section 4.1.B and (b) Net Loss allocated under this clause {1);

second, with respect o classes of Units that are not entitled to any preference in
distribution upen liquidation, pro rata to each such class in accordance with the
terms of such class (and, within such class, pro rata in proportion to the respective
Percentage Interests as of the last day of the period for which such allocation is
being made); provided, however, that Net Loss shall not be allocated to any
Unitholder pursvant to this Section 5.l.B(2)to the extent that such allocation
would cause such Unitholder to have an Adjusted Capital Account Deficit (or
increase any existing Adjusted Capital Account Deficit) (determined in each case
(i) by not including in the Unitholders' Adjusted Capital Accounts any amount
that a Unitholder is obligated to contribute to the Company with respect to any
deficit in its Capital Account pursuant to Section 12.3 and (ii) in the case of a
Unitholder who also holds classes of Units that are entitled to any preferences in
distribution upon liquidation, by subtracting from. such Unitholders’ Adjusted
Capita] Account the amount of such preferred distribution to be made upon
liquidation) at the end of such taxable year (or portion thereof);

third, with respect to classes of Units that are entitled to any preference in
distribution upon liquidation, in reverse order of the priorities of each such cless
(and within each such class, pro rata in proportion to their respective Percentege
Interests as of the last day of the period for which such allocation is being made);
provided, however, that Net Loss shall not be allocated to any Unitholder
pursuant to this Section 5.1.B(3) to the extent that such allocation would cause
such Unitholder to have an Adjusted Capital Account Deficit (or increase any
existing Adjusted Capital Account Deficif) (determined in each case by not
including in the Unitholders® Adjusted Capital Accounts any amount that a
Unitholder is cbligated to contribute to the Company with respect to any deficit in
its Capital Account pursuant to Section 12.3) at the end of such taxable year (or
portion thereof); . ’

fourth, to the Trustee in an amount equal to the excess of (a) the amount of the
Company's Recourse Liabilities over (b) the Aggregate DRO Amount;
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(5) fifth, to and among the DRO Unitholders, in proportion to their respective DROC
Amounts, unti] such time as the DRO Unitholders as a group have been ailocated
cumulative Net ‘Loss pursuant to this clause (5) equal to the Aggregate DRO
Amount; and

(6)  thereafter, to the Trustee.

C. Allocation of Nonr¢course Debt. For purposes of Regulation Section 1.752-3{(a),
the Unitholders agree that Nonrecourse Liabilities of the Company in excess of the sum of (j) the
amount of Company Minimum Gain and (i} the total amount of Nonrecourse Built-in Gain shall
be allocated by the Trustee by taking into account facts and circumstances relating to each
Unitholder's respective interest in the profits of the Company unless and to the extent provided
otherwise in an agreement between any Unitholder and the Company. For this purpose, the
Trustee shall have the sole and absolute discretion in any Fiscal Year to allocate such excess
Nonrecourse Liabilities amoeng the Unitholders in any manner permitted under Code Section 752
and the Regulations thereunder.

D. Recapture Income. Any gain allocated to the Unitholders upen the sale or other
taxable disposition of any Company asset shall, to the extent possible after taking into account
ather required allocations of gain pursuant to Exhibit C, be characterized as Recapture Income
in the same proportions and to the same extent as such Unitholders have been allocated any
deductions directly or indirectly giving rise to the treatment of such gains as Recapture Income.

- E. . Speci locations Regarding LTIP Units. Notwithstanding the provisions of
Section 3.1.A and subject to the immediately following sentence, Liquidating Gains shall first be
alivcated to the LTIP Unitholders until their Economic Capital Account Balances, to the extent
attributable to their ownership of LTIP Units, are equal 1o (i) the Class A Unit Economic
Balance, multiplied by (ii) the number of their LTEP Units, plus the aggregate net amount of Net
Income and Net Loss allocated to such LTIP Units prior to the Distribution Participation Date
‘with respect to such LTIP Units less the amount of any Special LTIP Unit Distributions with
respect to such LTIP Units (such amount, the “Target Capital Accouat Balance™);
provided, however, that no such Liquidating Gains will be allocated with respect to any
particular LTIP Unit unless and to the extent that such Liguidating Gains, when aggregated with
other Liquidating Gains realized since the issuance of such LTIP Unit, exceed Liquidating
Losses realized since the issuance of such LTIP Unit. Liquidating Gains shall be allocated to the
LTIP Unitholders pursuant to the preceding sentence (i) on a “first-in, first-out” basis with
respect to LTIP Units issued on different dates and (ii} on an equal basis with respect o LTIP
Units issued on the same date (i.c., Liquidating Gains shall be allocated first to the LTIP Uhnits
that were issued on the earliest date, and then with respect to such LTIP Units, equaliy among
sach LTIP Units), After giving ecffect to the special allocations set [forth
in Section 1 of Exhibit C hereto, and  nowwithstanding the  provisions  of Sections
5.1.A and 5.1.B above, in the event that, due to distributions with respect to Class A Units in
which the LTIP Units do not participate or otherwise, the Economic Capital Account Balances of
any present or former holder of LTIP Units, to the extent attributable to the holder’s ownership
of LTIP Units, exceed the Target Capital Account Balance, then Liquidating Losses shall be
allocated to such halder to the extent necessary to reduce or climinate the disparity. In the event
that Liquidating Gains or Liquidating Losses are allocated under this Section 5.1.E, Net Income
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allocable under Section 5.1 A(6) and any Net Loss shall be recomputed without regard to the
Liquidating Gains or Liquidating Losses so allocated. For this purpase, "L_iﬁgi@_t_iggﬁ_:lﬁ”
means net gains that are or would be realized in connection with the actual or hypothetical sale
of all or substantially all of the assets of the Company, including but not limited to net capital
gain realized in connection with an adjustment to the value of Company assets under Section
704(b} of the Code made pursuant to Section 1.D of Exhibit B of this Agreement. “Liquidating
Losses” means any net capital loss realized in connection with any such event. The “Economic
Capital Account Balances” of the LTIP Unitholders will be equal to their Capital Account
balances to the extent attributable to their ownership of LTIP Unis, plus the amount of their
share of any Unitholder Minimum Gain or Company Minimum Gain, in sither ¢case to the extent
attributable to their ownership of LTIP Units and computed on a hypothetical basis after taking
into account all allocations through the date on which any allocation is made under this Section
5.1.E, but prior to the realization of any Liquidating Gains. Similarly, the “Class A Unit
Economic Balance” shall mean (i) the Capital Account balance of the Trustee, plus the amount
of the Trustee’s share of any Unitholder Minimum Gain or Company Minimum Gain, in either
cass to the extent attributable to the Trustee’s ownership of Class A Units and computed on 2
_hypothetical basis after taking into account all allocations through the date on which any
allocation is made under this Section 5.1,E, but prior to the realization of any Liguidating Gains,
divided by (ii} the number of the Trustee’s Class A Units. Any such allocations shall be made
among the LTIP Unithelders in proportion to the amounts required to be allocated to each under
this Section 5.1.E. The perties agree that the intent of this Section 5.1.E is to make the Capital
Account balance associated with each LTIP Unit to be economically equivalent to the Capital
Account balance associated with the Trustee’s Class A Units {on a per-Unit basis, other than
differences resulting from the allocation of Net Income and Net Loss aliocated to such LTIP
Units prior to the Distribution Participation Date with respect to such LTIP Units in excess of the
amount of Special LTIP Unit Distributions paid with respect to such LTIP Units), provided that
Liguidating Gains are of a sufficient magnitude to do 50 upon a sale of ail ot substantially all of
the assets of the Company, or upon an adjustment to the Unitholders™ Capital Accounts pursuant
to Section 1.1 of Exhibit B. To the extent the LTIP Unitholders receive a distribution in excess
of their Capital Accounts, such distribution witl be a guaranteed payment under Section 707(c)
of the Cede. :

Section 5.2  Revisions to Allocations to Reiflect Issuance of Units

If the Company issues Units to the Trustee or any Additional Unitholder pursuant to
Article IIT hereof, the Trustee shall make such revisions to this Article V and the Unitholder
Registry in the books and records of the Company as it deems necessary to reflect the terms of
the issuance of such Units, including making preferential allocations to classes of Units that are
entitled thereto. Such revisions shall not require the consent or approval of any other Unitholder.

ARTICLE VI
MANAGEMENT AND OPERATIONS OF BUSINESS

Section 6.1 Management

A Powers of Trustee. Except as otherwise expressly provided in this Agreement, all
management powers over the business and affairs of the Company are and shall be exclusively
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“vested in the Trustee, and ne Unitholder shall have any right to participate in or exercise control
or management power over the business and affairs of the Company. The Trustee may not be
removed by the Unitholders with or without cause. In addition to the powers now or hereafter
granted a Trustee of z real estate investment trust under applicable law or which are granted lo
the Trustee under any other provision of this Agreement, the Trustee shall have full power and
authority to do all things deemed necessary or desirsble by it to conduct the business of the
Company, to exercise all powers set forth in Section 2.3 and to effectuate the purposes set forth
in Section 2 2, including, without limitation:

0

o))

€)

Q)

the making of any expenditures, the lending or borrowing of money (including,
without limnftation, making prepayments on {oans and borrowing maoney to permit
the Company to make distributions to its Unitholders in such amounts as are
required under Section 5.1.A or will permit the Trustee {so long as the Trustee
chooses to attempt to qualify as a REIT) to avoid the payment of any U.S. federal -
income tax (including, for this purpose, any excise tax pursuant to Section 4981
of the Code) and to make distributions to its sharcholders sufficient to permit the
Trustee to maintain its REIT status), the assumption or gusrantee of, or other
contracting for, indebtedness and other Habilities including, without limitation, the
assumnption or guarantee of the debt of the Trustes, its Subsidiaries or the
Company’s Subsidiaries, the issuance of evidences of indebtedness (including the
securing of same by morigage, deed of trust or other lien or ercumbrance on the
Company's assets) apd the incurring of any obligations the Trustee deems
necessary for the conduct of the activities of the Company;

the making of tax, regulatory and other filings, or rendering of periodic or other
reports to governmental or other agencies having jurisdiction over the business or
assets of the Company;

the acquisition, disposition, mortgage, pledge, encumbrance, hypothecation or
exchange of any or all of the assets of the Company (including acquisition of any
pew assets, the exercise or grant of any conversion, option, privilege or
subscription right or other right available in connection with any asseis at any
time held by the Company) or the merger, consolidation, reorganization or other
combination of the Company or any Subsidiary of the Company with or into
another entity on such terms as the Trustee deems proper;

the use of the assets of the Company (including, without limitation, cash on hand)
for any purpose consistent with the terms of this Agreement and on any terms it
sees fit, including, without limitation, the financing of the conduct of the
operations of the Trustee, the Company or any of the Company’s Subsidiaries, the
lending of fumds to other Persons (including, without limitation, the Trustee, its
Subsidiaries, the Company’s Subsidiaries and any of their Affiliates) and the
repayment of obligations of the Company and its Subsidiaries and any other
Person in which the Company has an equity investment and the making of capital
contributions to, 4nd equity investrents in, its Subsidiaries;
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. (5}

6

RO

8

&

(10

a1y

(12)

(13)

the menagement, operation, leasing, landscaping, repair, alteration, demolition or
improvement of any real property or improvements owned by the Company or
any Subsidiary of the Company or any Person in which the Company has made a
direct or indirect equity investment,

the negotiation, execution, and performance of any’ contracts, conveyances or
other instuments that the Trustee considers useful or necessary to the conduct of
the Company’s operations or the implementation of the Trustee’s powers under
this Agreement, including contracting with contractors, developers, censultants,
accountants, legal counsel, other professiopal advisors and other agents and the
payment of their expenses and compensation out of the Company’s assets;

the mortgage, pledge, entumbrance or hypothecation of any asssts of the
Company;

the distribution of Company cash or other Company assets in accordance with this
Agresment;

the holding, managing, investing and reinvesting of cash and other assets of the
Company;

the collection and receipt of revenues and income of the Company;

the selection, designation of powers, authority and duties and the dismissal of
employees of the Company (including, without limitation, employees having titles
such as “president,” “vice president,” “secretary” and “treasurer’™) and agents,
outside attorneys, accountants, consultants and contractors of the Company and
the determination of their compensation and other terms of employment or biring,
including waivers of conflicts of interest and the payment of their expenses and
compensation out of the Company’s asscts;

the maintenance of such insurance (including, without Himitation, directors,
trustees and officers insurance) for the benefit of the Company and the
Unitholders (including, without limitation, the Trustee) and the directors, trustees
and officers thereof as the Trustee deems necessary or appropriate;

the formation of, or acquisition of an interest (inefuding non-voting interests in

- entities controlled by Affiliates of the Company or the Trustee or third parties) in,

and the contribution of property to, any further limited or general partnerships,
Jjoint ventures, limited liability companies, ¢orporations or other relationships that
it deems desirable {including, without limitation, the acquisition of interests in,
and the contributions of funds or property to, or making of loans to, its
Subsidiaries and any other Person in which it has an equity investment from time
to tme, or the incurrence of indebtedness on behalf of such Persons or the
guarantee of the obligations of such Persons); provided, however, that as long as
the Trustee has determined to attempt to continue to qualify as a RETT, the
Company may not engage in any such formation, acquisition or contribution that
would cause the Trustee to fail to qualify as a REIT;
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(14)

(15)

a6

an

(18)

(19
(z0)
21

@)
23)

the control of any matters affecting the rights and obligations of the Company or
any Subsidiary of the Company, including the scttlement, compromise,
submission 1o arbitration or any other form of dispute resolution or abandonment
of any claim, cause of action, liability, debt or damages due or owing to or from
the Company or any Subsidiary of the Company, the commencement or defense
of suits, legal proceedings, administrative proceedings, arbitrations or other forms
of dispute resolution, the representation of the Company or any Subsidiary of the
Company in all suits or legal proceedings, administrative proceedings, arbitrations
or other forms of dispute resolution, the incurring of legal expense and the
indemnification of any Person against liabilities and contingencies 1o the extent
permitted by law;

the determination of the fair market value of any Company property distributed in
kind, using such reasonable method of valuation as the Trustee may adopt;

the exercise, dircctly or indirectly, through any attomey-in-fact acting under a
general or limited power of attorney, of any right, including the right to vote,
appurtenant to any assets or investment held by the Company or any Subsidiary of
the Company;

the exercise of any of the powers of the Trustes enumerated in this Agreement on
behalf of or in connection with any Subsidiary of the Company or any other
Person in which the Company has a direct or indirect interest, individually or
Jjointly with any such Subsidiary or othet Person;

the exercise of any of the powers of the Trustee enumerated in this Agreement on
behalf of any Person in which the Company does not have any interest pursuant to
contractual or other arrangements with such Person;

the making, executing and delivering of any and all deeds, leases, notes, deeds to
secure debt, mortgages, deeds of wust, security agreements, conveyances,
contracts, guarantees, wamanties, indemnitics, waivers, releases or other legal
instruments or agreements in writing necessary or appropriate in the judgment of
the Trustee for the accomplishment of any of the powers of the Trustee
enumerated in this Agreement;

the distribution of cash to acquire Units held by a Unitholder in connection with a
Unitholder’s exercise of its Redemption Right under Section 7.6;

the determination regerding whether 2 payment to & Unitholder who exarcises its
Redemption Right under Section 7.6 that is assumed by the Trustes will be paid in
the form of the Cash Amount or the Shares Amount, except as such determination
may be limited by Section 7.6.

the acquisition of Units in exchange for cash, debt instruments and other property;

the maintenance of the Unitholder Registry in the books and records of the
Company to reflect the Capital Contributions and Percentage Interests of the
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@9

23)

(26)

@n

(28)

29

(0)

B.

Uritholders as the same are adjusted from time to time to the extent necessary 10
reflect rcdempnons, Capital Contributions, the issuance and transfer of Units, the
admission of any Additional Unitholder or any Substituted Unitholder or
otherwise;

the registration of any class of securities under the Securities Act or the Securities
Exchange Act, and the listing of any debt securities of the Company on any
exchange;

the issuance of additional Units, as appropriate a.nd in the Trustee’s sole and
absolute discretion;

the taking of any and all acts and things necessary or prudent to ensure that the
Company will not be classified as an association taxable as a corporation for U.S.
federal income tax purposes or a “publicly traded partnership” for purposes of
Section 7704 of the Cede, including but not limited to imposing restrictions on
transfers, restrictions on the number of Unitholders and restrictions on
redemptions;

the filing of applications, communicating and otherwise dealing with any and all
governmental agencies having jurisdiction over, or in any way affecting, the
Company’s assets or any other agpect of the Company business;

taking of any action necessary or appropriate to comply with all regulatory

" requirements applicable to the Company in respect of its business, including

preparing or causing to be prepared all financial statements required under
applicable regulations and contractual undertakings and all reports, filings and

-documents, if any, required under the Exchange Act, the Securities Act, or by any

natjonal securities exchange requirements;

the enforcement of any rights against any Unitholder pursuant to representations,
warranties, covenants and indemnities relgting to such Unitholder’s contribution
of property or assets to the Company; and

to take such other action, execute, acknowledge, swear to or deliver such other
documents and instruments, and perform any and all other acts that the Trustee
deems necessary or appropriate for the formation, continuation and conduct of the
business and affairs of the Company (including, without limitation, all actions
consistent with allowing the Trustee at all times to qualify as a REIT unless the
Trustee voluntarily terminates its REIT status) and to possess and enjoy all the
rights and powers of a Trustee zs provided by the Act.

No Approval by Unitholders. Each of the Unitholders agrees that the Trustee is

authorized to execute, deliver and perform the above-mentioned agreements and transactions ¢n
behalf of the Company without any further act, approval or vote of the Unitholders,
notwithstanding any other provision of this Agreement, the Maryland REIT Law or any
applicable law, rule or regulation, to the fullest extent permitted under the Maryland REIT Law
or other applicable law, rule or regulation. The execution, delivery or performance by the
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Trustee or the Company of any agreement authorized or permitted under this Agreement shall be
in the sole and absalute discretion of the Trustee without consideration of any other obligation or
duty, fiduciary or otherwise, of the Company or the Unijtholders and shall not constitute a breach
by the Trustee of any duty that the Trustee may ows the Company or the Unitholders or any
other Persons under this Agreement or of any duty stated or implicd by law or equity. The
Unitholders acknowledge that the Trustee is acting for the collective benefit of the Company, the
Unitholders and the shareholders of the Trustee.

C. Insurance. At all times from and after the date hereof, the Trustee may cause the
Company to obtain and maintain (i) casualty, liability and other insurance on the properties of
the Company and its Subsidiaries and (ii) Liability insurance for the Indemnitees hereunder, and
(iii) such other insusance as the Trustee, in its sole and absolute discretion, determinés to be
necessary.

D. Working Capital and Other Reserves. At all times from and after the date hereof,
the Trustee may cause the Company to establish and maintain working capital reserves in such
amounts as the Trustee, in its sole and absolute discretion, deems appropriate and reasonable
from time to time, including upon liquidation of the Company under Article XII.

Section 6.2  Title to Company Assets

Title to Company assets, whether real, personal or mixed and whether tangible or
intangible, shall be decmed to be owned by the Company as an entity, and no Unitholders,
individually or collectively, shall have any ownership interest in such Company assets or any
portion thereof. Title to any or all of the Company assets may be held in the name of the
Company, the Trustes or one or more nominees, as the Trustee may determine, in its sole and
absolufe discretion, including Affiliates of the Trustee. The Trustce hereby declarés- and
warrants that any Company assets for which legal title is held in the name of the Trustee or any
nominee or Affiliate of the Trustee shall be held by the Trustee for the use and benefit of the
Compa.ny in accordance with the provisions of this Agreement. Any Company assets shall be
recorded as the property of the Company in its books and records, irrespective of the name in
which lcgal title to such Company assets is held. o

Section 6.3 Reimhbursement of the Trustee

A, No Compensation. Except as provided in this Section 6.3 and elsewhere in this
Agreement (including Section 9.3.C and the provisions of Articles TV and V regarding
distributions, payments and allocations to which it may be entitled), the Trustee shall not be
compensated for its services as the Trustee of the Company.

B. esponsibility for Trustes E. ses. The Company shall be responsible for and
shall pay all expenses relating to the Company’s organization, the ownership of its assets and its
operations. The Trustee shall be reimbursed on a monthly basis, or such other basis as the
Trastee may determine in its Sole and absolute discretion, for all expenses it incurs relating to or
resulting from the ownership and operation of, or for the benefit of, the Company (including,
without limitation, (i) expenses relating to the ownership of interests in and operation of the
Company, (ii) compensation of the officers and employees including, without limitation,
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payments under any stock option or incentive plan that provides for stock units, or other phantom
stock, pursuant to which employees will receive payments based upon dividends on or the value
of Shares, (iii} auditing expenses, (iv) director fees and expenses of the Trustee, (v} all costs and
expenses of the Trustee being a public company, including costs of filings with the Securities
and Exchange Commission, reports and other distributions to its sharcholders, and (vi) all costs
and cxpenses associated with litigation involving the Trustee and the Trustee, the Company or
any Subsidiary); provided, however, that (i) the amount of apy such reimbursement shall be
reduced by (x) any interest camed by the Trustee with respect to bank accounts or other
instruments or accounts held by it ofi behalf of the Company as permitted in Section 6.4.A
(which interest is considered to belong to the Company and shall be paid over to the Company to
the extent pot applied to reimburse the Trustee for expenses hereunder); and (y) any amount
derived by the -Trustee from any investments permitted in Section 6.4.A; (i) if the Trustee
qualifies as a REIT, the Company shall not be responsible for any taxes that the Trustee would
not have been required to pay if that entity qualified as a REIT for federal income tax purposes
or any taxes imposed on the Trustee by reason of that entity’s failure to distribute to its
shareholders an amount equal to its taxable income; (iii) the Company shall not be responsible
for expenses or liabilities incurred by the Trustee in connection with any business or assets of the
Trustee other than its ownership of Units or operation of the business of the Company or
ownership of interests in other Qualified Assets; and (iv) the Company shall not be responsible
for any expenses or liabilities of the Trustee that are the subject of an indemnification claim by
the Trustec if the Trustee is not entitled to indemnification because it fails to meet the required
statutory standard of conduct. The Trustee shall determine in good faith the amount of expenses
incurred by it related to the ownership of Units or operation of, or for the benefit of, the
Company. If certain expenses are incurred that are related both to the ownership of Units or
operation of, or for the benefit of, the Company and to the ownership of other assets (other than
Qualified Assets) or the operation of other businesses, such expenses will be allocated to the
Company and such other entities (including the Trustee) owning such other assets or businesses
in such a manner a3 the Trustee in its sole and ebsolute discretion deems fair and reasonable.
Such reimbursements shall be in addition t0 any reimbursement to the Trustee pursuant 1o
Section 9.3.C and as a result of indemnification pursvant to the Declaration. All payments and
reimbursements hereunder shall be characterized for U.S. federal income tax purposes as
expenses of the Company incurred on its behalf, and not as expenses of the Trustee.

C. Unit Issuence Expenses. The Trustee shall also be reimbursed for all expenses it
incurs relating to any issuance of Units, Shares, Debt of the Company, Funding Debt of the
Trustee or rights, options, warrants or convertible or exchangeable securities pursuant to
Article ITT (including, without limitation, all costs, expenses, damages and other payments
resulting from or arising in connection with litigation related to any of the feregoing), all of
which expenses are considered by the Unitholders to constitute expenses of, and for the benefit
of, the Company.

D, Repurchases of Shares. If the Trusiee exercises its rights under its organizational
documents to purchase Shares or otherwise elects or is required to purchase from its shareholders
Shares in connection with a share repurchase or similar program or otherwise, or for the purpose
of delivering such Shares to satisfy an obligation under any dividend reinvestment or equity
purchase program adopted by the Trustee, any employee equity purchase plan adopted by the
Trustes or any similar obligation or arrangement undertaken by the Trustee in the future, the
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purchase price paid by the Trustee for these Shares and any other expenses incurred by the

Trustee in connection with such purchase shall be considered expenses of the Company and shail
" be reimbursable to the Trustee, subject to the conditions that: (i) if those Shares subsequently are
10 be sold by the Trustee shall pay to the Company any proceeds received by the Trustee for
those Shares {provided, however, that a transfer of Shares for Units pursuant to Section 7.6
would not be considered a sale for such purposes); and (i) if such Shares are required to be
cancelled pursuant to applicable law or are not retransferred by the Trustee within thirty (30)
days after the purchase thereof, the Trustee shall cause the Company to cancel a number of Units
(rounded to the nearest whole Unit) held by the Trustee equal to the product attained by
multiplying the number of those Shares by a fraction, the numersator of which is one and the
denominator of which is the Conversion Factor,

E. Reimbursemept not a Distribution. Except as set forth in the succeeding sentence,
if and to the extent any reimbursement made pursuant to this Sectjon 6.3 is determined for U.S.

federal income tex purposes not to constitute a payment of expenses of the Company, the amount
50 determined shall constitute 8 guaranteed payment with respect to capital within the meaning
of Section 707(c) of the Code, shall be treated consistently therewith by the Company and all
Unithelders and shall not be treated as a distribution for purposes of computing the Unitholders’
Capital Accounts. "Amounts deemed paid by the Company 10 the Trustee in connection with
redemption of Units pursuant to Section 6.4.B shall be treaied as a distribution for purposes of
computing the Unitholder’s Capital Accounts,

F. Funding for Certain Capital Transactions. In the event that the Trustee shall
-undertake to acquire (whether by merger, consolidation, purchase, or otherwise) the assets or
equity interests of another Person and such acquisition shall require the payment of cash by the
Trustee (whether to such Person or to any other selling party or parties in such transaction or to
one or more creditors, if any, of such Person or such selling party or parties), (a) the Company
shall advance to the Trustee the cash required to consummate such acquisition if, and to the
extent that, such cash is not to be obtained by the Trustee through an issuance of Shares
described in Section 3.2 or pursuant to a transaction described in Section 6.4.B, (b) the Trustee
shall, upon consummation of such acquisition, transfer to the Company (or cause to be
transferred to the Company), in full and compiete satisfaction of such advance and as required by
Section 6.4, the assets or equity interests of such Person acquired by the Trustee in such
acquisition {(or .equity interests in Persons owning all of such assets or equity interests), and
(c) pursuant to and in accordance with Section 3.2 and Sectjon 6.4.B, the Company shall issue to
the Trustee, Units and/or rights, options, warrants or convertible or exchangeable securities of
the Company having designations, preferences and other rights that are substantially the same as .
those of any addilional Shares, other equity securities, New Securities and/or Convertible
Funding Debt, as the case may be, issued by the Trustee in connection with such acquisition
(whether issued directly to participants in the acquisition transaction or to third pasties in order to
obtain cash to complete the acquisition). In addition to, and without limiting, the foregoing, in
the event that the Trustee engages in a transaction in which (x) the Trustee {or a wholly owned
direct or’ indirect Subsidiary of the Trustee) merges with another entity (referred to as the
“Parent Entity”} that is organized in the UPREIT form (i.c., where the Parent Entity holds
substantially all of its assets and conducts substantially all of its operations through a partnership,
limited liability company or other entity (referred to as an “Qperating Entity”)) (“UPREIT™)
and the Trustee survives such merger, (v) such Operating Entity merges with or is otherwise

A-36

RDC » D303 IR0 - 796TT2 v 3




acquired by the Company in exchange in whole or in part for Units, and (z) the Trustee is
required or elects to pay part of the consideration in connection with such merger involving the
Parent Entity in the form of cash and part of the consideration in the form of Shares, the
Company shall distribute to the Trustee with respect to its existing Units an amount of cash
sufficient to complete such transaction and the Trustee shall cause the Company to cancel a
number of Units (rounded to the nearest whole number) held by the Trustee equal to the product
attained by multiplying the number of additional Shares of the Trustee that the Trustee would
have issued to the Parent Entity or the owners of the Parent Entity in such rransaction if the entire
consideration therefor were to have been paid in Shares by a fraction, the numerator of which is
one and the denominator of which is the Conversion Factor.

Section 6.4  Qutside Activities of the Trustee; Relﬁﬁonship of Shares to Units; Funding
Debt

. A General. Without the Consent of the Non-Trustee Unitholders, the Trustee shall

not, directly or indirectly, enter into or conduct any business other than in connection with the
ownership, acquisition and disposition of Units as Trustee or Unitholder and the management of
the business of the Company and such activities as are incidental therste. Without Consent of
the Non-Trustee Unitholders, the assets of the Trustee shall be limited to the following:

(1}  Units and other interests, rights, options, warrants or convertible or exchangeable
securities of the Company;

(2)  such bank accounts or sitnilar instruments or accounts in the Trustee’s name as the
Trustee deems necessary to carry out jts responsibilities and purposes as
contemnplated under this Agreement and its organizational documents (provided
that accounts held on behalf of the Company to permit the Trustee to carry out its
responsibilities under this Agreement shall be considered to belong to the
Company and the interest eamed thereon shall, subject to Section 6.3.B, be
applied for the benefit of the Company);

(3)  upto a one percent (1%) equity interest in any partnership or limited lability
company at least ninety-nine percent (59%) of the equity of whlch is owned,
dJ.rcctJy or indirectly, by the Company;

Q) debt issued by the Company or any Subsidiary thereof in connection with the
incurrence of Funding Debt;

(3 rea] estate assets (and related assets and liabilities) owned by the Trustee on the
date of this Agreement with an aggregate book value not to exceed £50,000,000,
as reasonably determined by the Trustee; .

(6) cash ‘or other assets (x} of nominal value mcldcntal to the Trustee’s ownership of
Units or other securities in the Company, and (y) held for payment of
administrative expenses or other payments, or pending distribution 1o security
kolders of the Trustee or any wholly owned Subsidiary thereof, or pending
contribution to the Company or any Subsidiary of the Trustee or the Company;
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(7)  other tangible and intapgible assets that, taken as a whole, are de minimis in

relation to the net assets of the Company and its Subsidiaries; and

{(8)  equity interests in Qualified REIT Subsidiaries and limited liability companies (or
other entities disregarded from their sole owner for U.S. federal income tax
purposes, including wholly owned grantor trusts) whose assets consist solely of
the assets described in clauses (1) through (7) above; provided that if such entity’s
assets consist of assets described in clause (5) above, the Trustee shall have
entered into an agreement with such entity that provides the Company with the
full econcmic benefit, and requires the Company to assume the full economic
burden, of the assets and business activitics of such entity such that the economic
effect of such agreement would be equivalent to ownership of such entity by the
Company rather than by the Trustee (the assets described i clauses (1) through
(8) of this Section 6.4.A, the “Qualified Assets™),

B. Repurchase of Shares and Other_Securjties. If the Trustee exercises its rights

under its organizational documents to pumhasc Shares or otherwise elects 1o purchase from the
holders thereof Shares, other equity securities of the Trustee, New Sccurities or Convertible
Funding Debt, then the Trustee shall cause the Company to purchase from the Trusiec (2} in the
case of 2 purchase of Shares, that number of Units of the appropriate class equal te the product
obtained by multiplying the number of Shares purchased by the Trustee times & fraction, the
numerator of which is one and the denominator of which is the Conversion Factor, or (b) in the
case of the purchase of any other securities on the same rerms and for the same aggregate price
that the Trustee purchased such securities,

C. Eguity Incentive Plan. If, at any time or from time to time, the Trustee sells or
otherwise issues Shares pursnant 1o any Equity Incentive Plan, the Trusiee shall transfer or cause
to be wransferred the proceeds of the sale of such Shares, if any, to the Company as an additional
Capital Contribution and the Company shall issue to the Trustee an’ amount of additional Units
equal to the pumber of Shares so sold or issued divided by the Conversion Factor. If the
Company or the Trustee acquires Shares as a result of the forfeinure of such Shares under any
Equity Incentive Plan, then the Trustee shall cause the Company to cancel, without payment of
any consideration to the Trustee, that number of Units of the appropriate class equal to the
number of Shares so acquired, and, if the Company acquired such Shares, it shall transfer such
Shares to the Trustee for cancellation.

D. Issuances of Shares and Other Securities. So long as the common shares of the
Trustee are Publicly Traded, the Trustee shall not grant, award or issue any additional Shares
(other than Shares issued pursuant to Section 7.§ hereof or pursuant to a dividend or distribution
- {including any share spiit) of Shares to all of its shareholders that results in an adjustment to the
Conversion Factor pursuant to clause (1), (ii) or (iii) of the definition thereof), other equity
securities of the Trustee, New Securities or.Convertible Funding Debt unless (i) the Trustee shall
cause, pursuant to Section 3.2.A bereof, the Company to issue.to the Trustes, Units or rights,
options, warrants or convertible or exchangeable securities of the Company having designations,
preferences and other rights, all such that the cconomic interests are substantially the same as
those of such additional Shares, other equity securities, Mew Securities or Convertible Funding
Debt, as the case may be, and (ii) in exchange therefor, the Trustee transfers or otherwise causes
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to be transferred to the Company, as an additional Capital Contribution, the proceeds from the
grant, award, or issuance of such additional Shares, other equity securities, New Securities or
Convertible Funding Debt, as the case may be, or from the exercise of rights contained in such
additional Shares, other equity securitics, New Securities or Convertible Funding Debt, as the |
case may be (or, in the case of an acquisition described in Section 6.3.F in which all or a portion
of the cash required td consummate such acquisition is 1o be obtained by the Trustee through an
issuance of Shares described in Section 3.2, the Trustee complies with such Section 6.3.F).
Without limiting the foregoing, the Trustee is expressly authorized to issue additional Shares,
other equity sccurities, New Securities or Convertible Funding Debt, as the case may be, for less
than fair market value, and the Trustee is expressly authorized, pursuant to Section 3.2.A hereof,
1o cause the Company to issue to the Trustee corresponding Units (for example, and not by way
of limitation, the issuance of Shares and corresponding Units pursuant to a share purchase plan
providing for purchases of Shares, either by employees or sharcholders, at a discount from fair
market value or pursuant to employee share options that have an exercise price that is less than
the fair market value of the Shares, either at the time of issuance or at the time of exercise), as
long as (2) the Trustee concludes in good faith that such issuance is ia the interests of the Trustee
and the Company and (b) the Trustee transfers all proceeds from any such issuance or exercise to
the, Compeany as an additional Capita] Contribution.

E. Fupding Debt. The Trustee or any wholly owned Subsidiary of the Trustee may
_ incur a Funding Debt, including, without limitation, a Funding Debt that is convertible into
Shares or otherwise constitutes a class of New Securities (“Copvertible Funding Debt™),
subject to the condition that the Trustee.or such, Subsidiary, as the case may be, lend to the
Company the net praceeds of such Funding Debt; provided, however, that Convertible Funding
Debt shall be issued in accordance with the provisions of Section 6.4.D above; and, provided
firther that, if the Trustee attempts to qualify as a REIT, the Trustee or such Subsidiary shall not
be obligated to lend the net proceeds of any Funding Debt 1o the Company in a manner that
would be inconsistent with the Trustes’s ability to remain qualified as a REIT. If the Trustee or
such Subsidiary enters into any Funding Debt, the loan to the Company shall be on comparable
terms and conditions, including interest rate, repayment schedule, costs and expenses and other
financial terms, as are applicable with respect to or incurred in connection with such Funding
Debt. : :

F. Capital Contributions of the Trustse. The Capital Contributions by the Trustes
pursuant to Sections 6.4.C and 6.4.1 will be deemed to equal the cash contributed by the Trustee
plus, (i) in the case of cash contributions funded by an offering of any equity interests in or other
securities of the Trustee, the offering costs attributable to the cash contributed to the Company to
the exient not reimbursed pursuant to Section 6.3.C and (ii) in the case of Units issued pursuant
to Section 6.4.C, an amount equal to the difference between the Value of the Shares sold
pursuant to the Equity Incentive Plan and the net proceeds of such sale.

G. Tax Loans. The Trustee may in its sole and absolute discretion, cause the
Company to make an interest free Joan to the Trustee, provided that the proceeds of such loans
are used to satisfy’any tax liabilities of the Trustee. ’
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Section 6.5 Transactions with Affiliates

A, Transactions with Certain Affiliates. Except as expressly permitted by this
Agreement with respect to any non-arms’ length transaction with an Affiliate, the Company shall
not, directly or indirectly, sell, transfer or convey any property to, or purchase any property from,
or borrow funds from, or lend funds to, any Unitholder or any Affiliate of the Company that is
not also a Subsidiary of the Company, except pursuant to transactions that are determined in
good faith by the Trustee to be on terms thaf are fair and reasonable.

B. Conflict Avepidance. The Trustee is expressly authorized to enter into, in the
name and on behalf of the Company, a non-competition arrangement and other conflict
avoidancs agreements with various Affiliates of the Company and Trustee on such terms as the
Trustee, in its sole and absolute discretion, believes is advisable.

C. Benefit Plans Sponsored by the Company. The Trustee in its sole and absolute

discretion and without the approval of the Unitholders, may propose and adopt on behalf of the
Company employee benefit plans funded by the Company for the benefit of employees of the
Trustee, the Company, Subsidiaties of the Company or any Affiliate of any of them.

Section 6.6  Liability of the Trustee

A. Tax Conseguences of Trustee and Unitholders. The Ugithelders expressly

acknowledge that the Trustee, in considering whether to dispose of any of the Company assets,
shall take into account the tax consequences to the Trustee of any such disposition and shall have
no liability whatsoever to the Company or any Unitholder for decisions that are based upon or
influenced by such tax consequences. Tn addition, in exercising its authority under this
Agreement with respect to other matters, the Trustee may, but shall be under no obligation to,
take into account the tax consequences to any Unitholder (including the Trusiee) of any action
taken (or not taken) by the Trustee. No decision or action (or failure to act) contemplated by the
preceding sentence shall constitute a breach of any duty owed to the Company or the Unitholders
by law or equity, fiduciary or otherwise. The Trustee and the Company shall not have liability to
any Unitholder for monetary or other damages or otherwise for losses sustained, liabilities
incurred or benefits not derived by such Unitholder in connection with any taking ot omission to
take any such actions by the Trustee, except as set forth in Section 9.3 of the Declaration.

B.  No Obligation to Consider Separate Interésts of Unitholders or Sharcholders. The

Unitholders expressly acknowledge that the Trustee is acting on behalf of the Company, its
equityholders (and, to the extent separate, the eguityholders of the Trustee), and the
equityholders of the Unitholders, collectively, and that, except as otherwise set forth herein, the
Trustee i3 under no obligation to consider or give priority to the separate interests of the
Unitholders (including, without limitation, the tax consequences to Unitholders or Assignees) in
deciding whether to cause the Company to take (or decline to take) any actions. Any decisions
or actions taken or not taken in accordance with the terms of this Agreement shall not constitute
a breach of any duty owed to the Company or the Unitholders by law or equity, fiduciary or
otherwise. The Trustes and the Company shall not have liability to any Unitholder for monetary
or other damages or otherwise for losses sustained, liabilities incurred or benefits not derived by

A
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such’ Unitholder in comnection with any taking or omission to take any such actions by ‘the
Trustee, except as set forth in Section 9.3 of the Declaration.

C. Actions of Ageats. Subject to its obligations and duties as Trustee set forth in
Section 6.1.A, the Trustee may exercise any of the powers granted to it by this Agreement and
perform any of the duties imposed upon it hereunder either directly or by or through its agents.
The Trustee shall not be liable to the Company or any Unitholder for any misconduct or
negligence on the part of any such agent appointed by the Trustee in good faith.

D. Effect of Amendment. Notwithstanding any other provision contained herein, any
emendment, modification or repeal of this Section 6.6 or any provision hersof shall be
prospective only and shall not in any way affect the limitations on the Trustee’s liability to the
Company and the Unitholders or any other Person bound by this Agresment under this
Scction 6.6 as in effect immediately prior to such amendment, modification or repeal with
respect to claims arising from or relating to matters occurring, in whoie or in part, prior to such
emendment, modification or repeal, regardless of when such claims may arise or be asserted.

E. Limitations_of Fiduciary Duty. Sections 6.1.B and Section 6.6 and any other
Section of this Agreement limiting the liability of the Trustee and/or its trustees, directors and
officers shall constitute an express limitation of any duties, fiduciary or otherwise, that they
would owe the Company or the Unitholders if such duty would be imposed by any law, in equity
or otherwise.

F. Reliance on this Agresment. To the extent that, at law or in equity, the Trustee in
its capacity as a Unitholder, has duties (including fiduciary duties) and liabilities relating thereto
to the Company or the Unitholders, the Trustes shall not be fiable to the Cormpany or to any other
Unitholder for its good faith reliance on the provisions of this Agreement. The provisions of this
Agreement, to the extent that they restrict or eliminate the duties and liabilities of the Trustee or
any other Person under Maryland REIT Law or otherwise existing at law or in equity, are agreed
by the Unithelders to replace such other duties and liabilities of the Trustee.

Section 6.7  Other Matters Concerning the Trustee

A, Reliance on Documents. The Trustes may rely and shal! be protected in acting or
refraining from acting upon any resolution, certificate, staternent, instrument, opinicn, report,
notice, request, consent, order, bond, debenture or other paper or document believed by it in
good faith to be genuine and to have been signed or presented by the proper party or parties.

B. Reliance on Advisors. The Trustee may consult with legal counsel, accountants,
appraisers, management consultants, investment bankers and other consultants and advisers
selected by it, and any act taken or omitted to be taken in reliance upon the opinion of such
Persons as to matters which the Trustee reasonably believes to be within such Person’s
professional or expert competence shall be conclusively presumed to have been done or omitted
in good faith and in accordance with such opinion.

C. Action Through Agents. The Trustee shall have the right, in respect of any of its
powers or obligations hereunder, to act through any of its duly authorized officers and a duly
appointed attorney or attorneys-in-fact. Each such attomey shall, to the extent provided by the
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Trustee in the power of attorney, have full power and authority ta do and perform all and every
act and duty that is permitted or required to be done by the Trustee hereunder.

D. Actions _to Majintain REIT Statns or Avojd Taxation of the Trustee.
Notwithstanding any other provisions of this Agreement or the Act, if the Trustee attempts to
qualify as a REIT, any action of the Trustes on behalf of the Company or any decision of the
Trustee to refrain from acting on behalf of the Company undertaken in the good faith belief that
such action or omission i necessary or advisable in order (i) to protect the ability of the Trustee
to qualify as a REIT or (ii) to allow the Trustee-to aveid incurring any liability for taxes under
Section 857 or 4981 of the Code, is expressly euthorized under this Agreement and is deemed
approved by ail of the Unitholders. '

Section 6.8  Reliance by Third Parties

Notwithstanding anything to the contrary in this Agreement, any Person dealing with the
Company shall be entitled to assume that the Trustee bas full power and authority, without
consent or approval of any other Unitholder or Person, to encumber, sell or otherwise use in any
manner any and all asscts of the Company, to enter into any contracts on behalf of the Company
and to take any and alt actions on behalf of the Company, and such Person shall be entitied to
deal with the Trustee as if the Trustee were the Cornpany’s sole party in interest, both legally and
beneficially. Each Unitholder hereby waives any and all defenses or other remedies that may be
available against such Person to contest, negate or disaffirm any action of the Trustee in
connection with any such dealing, in each case except 1o the extent that such action imposes, or
purports to impose, liability on the Unitholder. In no event shall any Person dealing with the
Trustee or its representatives be obligated to ascertain that the terms of this Agreement have been
complied with or to inquire into the necessity or expedience of any act or action of the Trustec or
its representatives. Each and every certificate, document or other instrument executed on behalf
of the Company by the Trustee or its representatives shall be conclusive evidence in favor of any
and every Person relying thereon or claiming thereunder that (i) at the time of the execution and
delivery of such certificate, document or instrument, this Agreement was in full force and cffect,
(i) the Person executing and delivering such certificate, document or instrument was duly
guthorized and empowered to do so for and on behalf of the Company, and (jii) such certificate,
document or instrument was duly executed and delivered in accordance with the terms and
provisions of this Agreement and is binding upon the Company.

Section 6.9 Loans by Third Parties

The Company tay incur Debt, or enter into similar credit, guarantee, financing or

. tefinancing arrangements for any purpose (including, without limitation, in connection with any

acquisition of property and any borrowings from, or guarantses of Debt of the Trustee or any of
its Affiliates) with any Person upon such terms as the Trustee determines appropriate.
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ARTICLE VU1
RIGHTS AND OBLIGATIONS OF UNTTHOLDERS

Section 7.1  Limitation of Liability

The Unitholders, including the Trustee, in its capacity as a Unitho]dcr. shall have no
liability under this Agreement except as expressly provided in this Agreement, including
Section 9.5, or under the Act.

Section 72 Management of Buosiness

No Unitholder or Assignee (other than the Trustee, any of its Affiliates, or any officer,
director, employes, partner, agent or trustee of the Trustec, the Company or any of their
Affiliates, in their capacity as such) shall take part in the operation, mamagement or control
(within the meaning of the Act) of the Company’s business, transact any business in the
Company’s name or have the power to sign documents for or otherwise bind the Cormpany. The
transaction of any such business by the Trustee, any of its Affiliates or any officer, director,
employee, pariner, agent or frustee of the Trustee, the Company or any of their Affiliates, in their
cepacity as such, shall not affect, impair or eliminate the limitations on the lishility of the
Unitholders or Assignees under this Agreement. '

Section 7.3  Outside Activities of Unitholders

Subject to Section 6.4 hereof, and subject to any agreements entered into pursuant to
Section 6.5.B hereof and to any other agreements entered intc by a Unitholder or its Affiliates
with the Trustee, the Company or a Subsidiary, any Unitholder (other than the Trustee) and any
officer, director, menager, employee, agent, trustee, Affiliate, Unitholder or shareholder of any
Unitholder shall be entitled to and may have business interests and engage in business activities
in addition to those rclating to the Company, including business interests and activities in direct
or indirect competition with the Company. Neither the Company nor any Unitholders shall have
any rights by virtue of this Agreement in any business ventures of any Unitholder, officer,
director, ménager, employee, agent, trustee, Affiliate, Unitholder, shareholder or Assignee of any
Unitholder. None of the Unitholders (other than the Trustee} or any cther Person shall have any
rights by virtue of this Agreement or the limited liability relationship established hereby in any
business ventures of any other Person (other than the Trustee to the extent expressty provided
herein), and no Person (other than the Trustee) shall have any obligation pursvant to this
Agreement to offer any interest in any such business venture to the Company, any Unitholder or
any such other Person, even if such opportunity is of a character which, if presented to the
Company, any Unitholder ot such other Person, could be taken by such Person.

Section 7.4  Return of Capital

Except pursuant to the right of redemption sct forth in Section 7.6, no Unitholder shall be
cntitled to the withdrawal or retun of its Capital Contribution, except to the extent of
distributions made pursuant to this Agreement or upon termination of the Company as provided
herein. No Unitholder or Assignee shall have priority over any other Unitholder or Assignee
either as to the return of Capital Contributions (except as permitted by Section 3.2 A) or, except
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to the extent provided by Exhibit C or as permitted by Sections 3.2.A, 4.1 B(i), 5.1.A and 5.1.B,
or otherwise expressly provided in this Agreement, as to profits, losses, distributions or credits.

Section 7.5  Rights of Unitholders Relating to the Company

Al General. In addition 1o other rights provided by this Agreement or by the Act,
and except as. limited by Section 7.5.C, each Unitholder shall have the right, for a business
purmpose reasonably related to such Unitholder’s interest as a Unitholder in the Company, upon
written demand with a statement of the purpose of such demand and at such Unitholder's own
¢xpense (including such administrative charges as the Trustee may establish from time to time):

(1)  to obtain a copy of the Company’s U.S. fcderai, state and local income tax returns
for each Fiscal Year;

(2)  to obtain a current kst of the name and last known business, residence or mailing
address of each Unitholder;

(3) o obtain a copy of this Agreement and the Declaration and all amendments
thereto, together with executed copies of all powers of attorney pursuant to which
this Agreement, the Declaration and all amendments thereto have been executed;

(4y  to obtain true and full information regarding the amaunt of cash and a description
and statement of the Agresd Value of any other property or services contributed
by each Unitholder and which each Unitholder has agreed to contribute in the
future, and the date on which each Unitholder became a Unitholder; and

(3)  other information regarding the affairs of the Company as is just and reasonabls.

B. Notice of Conversion Factor. The Company shall notify cach Unitholder upon
request (i) of the then current Conversion Factor and (ii) of any changes to the Conversion
Factor. .

C. Confideptiality. Notwithstanding any other provisicn of this Section 7.5.C, the
Trustee may keep confidential from the Unitholders, for such period of time as the Trustee
determines in its sole and absolute discretion, eny information that (i} the Trustee reasonably
believes to be in the nature of trade seécrets or other information the disclosure of which the
Trustee in good faith believes is not in the best interests of the Company or could damage the
Company or its business or (ii) the Company or its business is required by law or by agreements
with unaffiliated third parties io keep confidential, provided, however, that this Section 7.5.C
shall not affect the notice requirements set forth in Section 7.5.B.

Section 7.6 Redemption Right
A. General.

$)] Subject to Section 7.6.C and Section 10.6.F, at any time on or after six
months following the date on which a Class A Unit was issued (which, in the event of the
transfer shall be deemed 10 be the date that the Class A Unit was issued to the original recipient
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thereof for purposes of this Section 7.6), the holder of such Class A Unit (if other than the
Trustee or any Subsidiary of the Trustee) shall have the right (the “Redemption Right™} to
require the Company to redeem such Unit, with such redemption to occur on the Specified
Redemption Date and at a redemption price equal to and in the form of the Cash Amount to be
paid by the Company. Any such Redemption Right shall be exercised pursuant io a Notice of
Redemption delivered to the Company (with a copy to the Trustee) by the holder of the Units
who is exercising the Redemption Right (the “Redeemjng Unitholder”™). A Unitholder may
exercise the Redemption Right from time to time, without limitation as to frequency, with
respect to part or all of the Units that it owns, as selected by the Unitholder, provided, however
that a Unitholder may not exercise the Redemption Right for fewer than one thousand (1,000)
Units of a particular clasg unless such Redeeming Unitholder then holds fewer than one thousand
(1,000) Units in that class, in which event the Redeeming Unitholder must exercise the
Redemption Right for all of the Units held by such Redeeming Unitholder in that class, and
provided further that, with respect to a Unitholder which is an entity, such Unitholder may
exercise the Redemption Right for fewer than one thousand (1,000} Units without regard to
whether or not such Unitholder is exercising the Redemption Right for all of the Units heid by
such Unitholder as long as such Unitholder is exercising the Redemption Right on behalf of one
or more of its equity owners in respect of one hundred percent (100%) of such equity owners’
interests in such Unitbolder.

(ii)  The Redeeming Unitholder shall have no right with respect to any Units so
redeemed to receive any distributions paid in respect of a Company Record Date for distributions
in respect of Units after the Specified Redemption Date with respect to such Units.

(iii) 'I’hc Ass:gncc of any Unitholder may exercise the rights of such
Unitholder pursuant to this Segtion 7.6, and such Unitholder shall be deemed to have assigned
such rights to such Assignec and shall be bound by the exercise of such rights by such
Unitholder’s Assignee. In connection with any exercise of such rights by such Assignee on
behalf of such Unitholder, the Cash Amcunt shall be paid by the Company directly to such
Assignee and not to such Unitholder..

(iv)  Notwithstanding the foregoing, if the Trustee provides notice to the
Unitholders pursuant to Section 7.5.B hereof, the Redemption Right shall be exercisable, without
regard to whether the Units have been outstanding for any specified period, during the period
comrencing on the date on which the Trustee provides such natice and ending on the record
date to determine shareholders eligible to receive such distribution or participate in such
Extraordinary Transaction (or if none, ending on the date of consurnmation of such disteibution
or Extraordinary Transaction). If this subparagraph (iv) applies, the Specified Redemption Date
is the date on which the Company and the Trustee receive notice of exercise of the Redemption

. Right, rather than ten (10} Business Days after receipt of the Notice of Redemption.

B. Trustee Assumption of Redemption Right.

(i) If a Unitholder has delivered a Notice of Redemption, the Trustee may, in
its sole and absolute discretion (subject to the limitations on ownership and transfer of Shares set
forth in the organizational documents of the Trustee), clect to assume directly and satisfy a
Redemption Right. If such election is made by the Trustee, the Company shall determine

A-45

WO - TFEI TIO00UY - MELTYE viE




whether the Trustee shall pay the Redemption Amount in the form of the Cash Amount or the
Shares Amount. The Company’s decision regarding whether such payment shall be made in the
form of the Cash Amount or the Shares Amount shall be made by the Trustee, in its capacity as
the Trustee of the Company and in its sole and absolute discretion. Payment of the Redemption
Amount in the form of Shares shall be in Shares duly authorized, validly issued, fully paid and
nonassessable and if applicable, free and clear of any pledge, lien, encumbrance or restriction,.
other than those provided in the orgapizaticnal decuments of the Trustee, the Securities Act,
relevant state securities or blue sky laws and any epplicable registration rights agreement with
respect to-such Shares entered into by the Redeeming Unitholder, and shall bear a legend in form
and substance determined by the Trustee. Upon such payment by the Trustee shall acquire the
Units offered for redemption by the Redeeming Unitholder and shall be treated for all purposes
of this Agreement as the owner of such Units. Unless the Trustee, in its sole and absolute
discretion, shall exercise its right to assume directly and satisfy the Redemption Right, the
Trustee shall not have any obligation to the Redesming Unitholder or to the Company with
respect to the Redeeming Unitholder's exercise of the Redernption Right. If the Trustee shall
exercise its right 10 assume directly and satisfy the Redemption Right in the manner described in
the first sentence of this Section 7.6B and shall fully perform its obligations in connection
therewith, the Company shall have no right or obligation to pay any amount te the Redeeming
Unitholder with respect to such Redeeming Unitholder’s exercise of the Redemption Right, and
cach of the Redeerning Unitholder, the Company and the Trustee shall, for U.S. federal income
tax purposes, treat the transaction between the Trustee and the Redeeming Unitholder as a sale of
the Redeeming Unitholder’s Units 1o the Trustee.

(ii)  If the Trustee determines that the Trustee shall pay the Redeeming
Unitholder the Redemption Amount in the form of Shares, the total number of Shares to be paid
to the Redeeming Unitholder in exchange for the Redeeming Unitholder’s Units shall be the
spplicable Shares Amount. If this amount is not a wheole number of Shares, the Redeeming
Unitholder shall be paid (i} that number of Shares which equals the nearest whole number less
than such amount plus (ii) an amount of cash which the Trustee determines, in its reasonable
discretion, to represent the fair value of the remaining fractional Share which would otherwise be
payable to the Redeeming Unitholder.

(iii)  Each Redeeming Unitholder agrees to execute such documents or provide
such information or materials as the Trustee may reasonably require in connection with the
issuance of Shares upon exercise of the Redemnption Right.

C. Exceptions to Exercise of Redemptipn Right Notwithstanding the provisions of

Sections 7.6.A and 7.6.B, a Unitholder shall not be eatitled to exercise the Redemption Right
pursuant to Section 7.6.4 if (but onfy as long as) the delivery of Shares to such Unitholder on the
Specified Redemption Date would (i) be prohibited under the restrictions on the ownership or
transfer of Shares in the organizational documents of the Trustee, (i1} be prohibited under
applicable federal or state securities laws or regulations (in each case regardless of whether the
Trustee would in fact assume and satisfy the Redemption Right), (iii) without limiting the
foregoing, result in the Trustee’s Shares being owned by fewer than 100 persons (determined
without reference to rules of attribution), (iv) without limiting the foregoing, result in the Frustee
being “closely held” within the meaning of Section 856(h) of the Code or cause the Trustee to
own, actually or constructively, ten percent (10%) or more of the ownership interests in a tenant
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of the Trustee, the Company or a subsidiary of the Company within the meaning of Section
856(d)(2)(B) of the Code, and (v) without limiting the,foregoing, cause the acquisition of the
Shares by the Redeeming Unitholder w0 be “integrated™ with any other distribution of Shares for
purposes of complying with the registation provision of the Securities Act, as amended.
Notwithstanding the foregoing, the Trust=e may, in its sole and absclute discretion, waive such
prohibition set forth in this Section 7.6.C.

D, . No Liens on Units Delivered for Redemption. }Each Unitholder covenants and
agrees that all Units deliverad for redemption shall be delivered to the Company or the Trustee,

as the case may be, free and clear of all Liens; and, notwithstanding anything contained herein to
the contrary, neither the Trustee nor the Company shall be urder any obligation to acquire Units
which are or may be subject 1o any liens. Each Unitholder further agrees that, if any federal,
-state or Jocal tax is payable as a result of the twansfer of its Units to the Company or the Trustee,
such Unitholder shall assume and pay such transfer tax,

E. Additional Units; Modification of Holding Period. . If the Company issues Units

1o any Additional Unitholder pursuant to Article 11, the Trustee may make soch revisions fo this
Segtion 2.6 as it determines are necessary to reflect the fssuance of such Units (including setting
forth any restrictions on the exercise of the Redemption Right with respect 10 such Units which
differ from those set forth in this Agreement); provided, howevyer, that no such revisions shall
materiaily adversely affect the rights of any other Unitholder to exercise its Redemption Right
without that Unitholder’s prior written consent. In addition, the Trustee may, with respect to any
bolder or holders of Units, at any time and from time to time, as it shall determine in its sole and
absohre discretion, (i) reduce or waive the length of the period prior to which such holder or
hoiders may not exercise the Redemption Right or (ii) reduce or waive the length of the period
between the exercise of the Redemption Right and the Specified Redemption Dats.

ARTICLE VIO
BOOKS, RECORDS, ACCOUNTING AND REPORTS

Section 8.1 Records and Acconnting

The Trustee shall keep or causc to be kept at the principal office of the Company
appropriate books and records with respect to the Company's business, including, without
limitation, all books and records necessary to provide to the Unitholders any information, lists
and copies of documents required 1o be provided pursuapt to Section8.3. Any records
maintained by or on behalf of the Company in the regular course of its business may be kept on,
or be in the form of, punch cards, magnetic tape, photographs, micrographics or any other
information storage device, provided, however, that the records s6 maintained are convertible
into clearly [egible written form within a reasonable period of time. The books of the Company
shall be maintained, for financial and tax reperting purposes, on an accrual basis in accordance
with generally accepted accounting principles.

Section 8.2  Fiscal Year

The Fiscal Year shall be the calendar year.
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Section 8.3  Reports

A. Anpual Reports. If and to the extent that the Trustee mails its annual report ta its
sharcholders, as soon as practicable, but in no event later than the date on which such reports are
mailed, the Trustee shall cause to be mailed to each Unitholder an annual report, as of the close
of the most recently ended Fiscal Year, containing financial statements of the Company, or of the
Trustee (and, if different, the Trustee) if such statements are prepared on a consolidated basis
with the Company, for such Fiscal Year, presented in accordance with generally accepted
accounting principles, such statements to be audited by a nationally recognized “Big Four” fim
of independent public accountants selected by the Trustee,

B. Quarterly Reports. If and to the extent that the Trustee mails quarterly reports to
its sharcholdcrs as soon as practicable, but in no event later than the date on which such reports
are mailed, the Trustee shall cause to be mailed to each Unitholder a report containing unaudited
financial statements, as of the last day of such fiscal quarter, of the Company, or of the Trustee
(and, if different, the Trustee) if such statements are prepared on a consolidated basis with the
Company, and such other information as may be required by applicable law or regulation, or as
the Trustee determines to be appropriate.

C. The Trustee shall have satisfied its obligations under Sections 8.3.A and 8.3.B by
(i) to the extent the Trustee ar the Company is subject to periodic reporting requirements under
the Exchange Act, filing the quarterly and annual reports required thereunder within the time
periods provided for the filing of such reports, including any permitted extensions, or (ii) posting
or making available the reports required by this Section 8.3 on Lhe website maintained from time
to time by the Company or the Trustee.

ARTICLE IX
TAX MATTERS

Section 9.1  Preparation of Tax Returns

The Trustee shall arrange for the preparation and timely filing of all returns of Company
income, gains, deductions, losses and other items required of the Company for U.S. federal and
state income tax purposes and shall use commercially reasonable efforts to fumish, within ninety
(50) days of the close of each taxable year, the tax information- reasonably required by
Unitholders for federal and state income tax reporting purposes.

Section 9.2  Tax Elections

A Except as otherwise provided herein, the Trustee shall, in its sole and absolute

_ discretion, determine whether to make any available election pursuant to the Code (including the

election under Section 754 of the Code). The Trustee shall have the right to seek to revoke any

such election upon the Trustee’s determination in its sole and absolute discretion that such
revocation is in the best interests of the Unitholders.

B. To the extent provided for in Treasury Regulations, revenue rulings, revenue
procedures and/or other IRS guidance issucd after the date hereof, the Company is hereby
authorized to, and at the direction of the Trustee shall, elect a safe harbor under which the fair
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market value of any Units issued in connection with the performance of services after the

effective date of such Treasury Regulations (or other guidance) wiil be treated as equal to the

liquidation value of such Units (i.e.,, 2 value equal to the total amount that would be distributed
with respect to such interests if the Company sold all of its assets for their fair market value
immediately after the issuance of such Units, satisfied its liabilities (excluding any non-recourse
liabilities to the extent the balance of such liabilities exceeds the fair market value of the assets
that secure them) and distibuted the net proceeds to the Unitholders under the terms of this
Agreement). In the event that the Company makes & safe harbor ¢lection as described in the
preceding sentence, each Unitholder hereby agrees to comply with all safe harbor requirements
withirespect to transfers of such Units while the safe harbor election remains effective.

Section 9.3  Tax Unitholder and Company Tax Audit Matters

A. General. The Trustee shall be the “Tax Unitholder” of the Company for federnl,
state and local income tax administrative or judicial proceedings (such administrative

" proceedings being referred to as a “tax audit” and such judicial proceedings being referred to as a

“judicjal review™) and is treated as the “tax meatters partner” pursuant to Section 6231(8)(7) of

-the Code as in effect on November 1, ZG15 (Subchapter C of Chapter 63 of the Code a5 in effect

on November 1, 2015 referred to as the “Current Partnership Audit Rules”} and the
“partnership representative” pursuant to Seection 6223(a) of the Code as included in the
Bipartisan Budget Act of 2013 (with the changes to Subchapter C of Chapter 63 of the Code as
made by the Bipartisan Budget Act of 2015 referred to as the “2015 Budget Act Partnership
Audit Rules™). The Trustee is authorized to conduct all tax audits and judicial reviews for the
Company. So long as Section 6223(c)(3) of the Current Partnership Audit Rules is in effect,
upon receipt of notice from the IRS of the beginning of an administrative proceeding with
respect to the Company, the Tax Unithelder shall furnish the RS with the name, address,
taxpayer identification mumber and profit interest of each of the Unitholders and any Assignees;
provided, however, that such information is provided to the Company by the Unitholders.

B. Powers. The Tax Unitholder is authorized, but not required (and the Unitholders

. hereby consent to the Tax Unitholder taking the following actions):

43 to elect out of the 2015 Budget Act Partmership Audit Rules, if available;

(2) 1o enter into any settlement with the IRS with respect to any tax audit or judicial
review for the adjustment of Company items required to be taken into account by
& Unitholder or the Company for income tax purposes, and in the settlemnent
agreement the Tax Unitholder may expressly state that such agreement shall bind
the Company and alf Unitholders, except that so fong as the Current Partnership
Audit Rules are in effect, such settlement agreement shall not bind any Unitholder
(i) who (within the ime prescribed pursuant to the Code and Regulations under
the Current Partnership Audit Rules) files a statement with the IRS providing that
the Tax Unithelder shall not have the authority to enter intc a settlement
agreement on behalf of such Unitholder or (ii) who is a “notice parioer” (as
defined in Section 6231(a)(8) of the Current Parmership Audit Rules) or a
Unitholder of a “netice group” (as defined in Section 6223(b)(2) of the Current
Partnership Audit Rules);
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(3)  to seek judicial review of any adjustment assessed by the TRS or any other tax
authority, including the filing of & petition for readjustment with the Tax Court or
the filing of a comp[amt for refund with the United States Claims Court or the
Dismrict Court of the United States for the district in which the Company’s
prineipal place of business is located;

{(4)  tointervene in any action brought by any other Unitholder for judicial review of a
final adjustment;

(5) to file a request for an administrative adjustment with the IRS or other tax
authority at any time and, if any part of such request is not allowed by the IRS or
other tax authority, to file an appropriate pleading (pctltlon or complaint) for
judicial review with respect to such request;

(6) 1o enter into an agreement with the IRS or other tax authority to extend the period
for assessing any tax which is attributable to any item required to be taken into
account by a Unitholder for tax purpases, or an item affected by such item;

(7) to take any other action on behalf of the Unitholders of the Company in
connection with any tax audit or judicial review proceeding, to the extent
permitted by applicable law or regulations including, without limitation, the
following actions to the extent that the 2015 Budget Act Partnership Audit Rules
apply to the Company and its current and former Unitholders:

(a) electing to have the alternative method for the underpayment of taxes
set forth in Section 6226 of the Code as included in the 2015 Budget
Act Partnership Audit Rules apply to the Company and its current and
former Unitholders; and

(b) for Company level assessments under Section 6225 of the Code, as
included in the 2015 Budget Act Partnership Audit Rules, determining
apportionment of responsibility for payment ameng the current or
former Unitholders, setting aside reserves from Available Cash of the
Company, withholding of distributions of Available Cash to the
Unitholders, and requiring current or former Unithelders to make cash
payments to the Company for their share of the Company level
assessments; and

(83  to take any other action required or permitted by the Code and Regulations in
connection with its role as Tax Unitholder.

The taking of any action and the incurring of any expense by the Tax Unitholder in
connection with any such audit or proceeding referred to in clause (7) above, except to the extent
required by law, is a matter in the sole and absolute discretion of the Tax Unitholder and the
provisions relating to indemnification of the Trustee set forth in Section 7.8 shall be fully
applicable to the Tax Unitholder in its capacity as such. In addition, the Trustee shall be entitlzd
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to indemnification set forth in Section 7.8 for eny liability for tax imposed on the Company
under the 2015 Budget Act Parmership Audit Rules that is collected from the Trustee.

C. Agreement to_Provide Information. The cwrent and former Unitholders agree to

provide the following information and documentation to the Company and the Tax Unitholder (o
the extent that the 2015 Budget Act Parmership Audit Rules apply to the Company and its
current or former Unitholders:

M information and documentation tt determine and prove eligibility of the Company
to elect out of the 2015 Budget Act Partnership Audit Rules;

{2)  information and documentztion to reduce the Company level assessment
consistent with Section 6225(c) of the Code, as included in the 2015 Budget Act
Pertpership Audit Rules; and

(3)  information and docwmentation to prove payment of the attributable liability
under Section 6226 of the Code, as inciuded in the 2015 Budget Act Partnership
Audit Rules.

D. Authorization for Ayppendment. In addition to the foregoing, and notwithstanding
any other provision of this Agreement, including, without limitation, Section 13.] of this
Agreement, the Trustee is authorized (without any requirement of the consent or approval of any
other Unitholders) to make all such amendments to this Section 9.3 as it shall determine, in its
sole judgment, to be necessary, desirable or appropriate to implement the 2015 Budget Act
" Partnership Audit Rules and any regulations, procedures, rulings, notices, or other administrative
interpretations thereof promulgated by the U.S. Treasury Department.

E. Reimbumsement. The Tax Unitholder shall receive no compensation for jts
services. All third party costs and expenses incurred by the Tax Unitholder in performing its
duties as such (including legal and accounting fees and expenses) shall be bome by the
Company. Nothing herein shall be construed 10 restrict the Company from engaging an
accounting firm and/or law firm to assist the Tax Unitholder in discharging its duties herennder,
so long as the compensation paid by the Company for such services is reasonable.

F. Suryival. The obligations of each Unitholder under this Section 9.3 shall survive
such Unitholder's withdrawal from the Company, and each Unitholder agrees to execute such
documentation requested by the Company at the time of such Unitholder’s withdrawal from the
Company to acknowledge and confirm such Unitholder's continuing obhgzmons under this
Section 9.3,

Section 5.4  Organizational Expenses
The Company shall elect to deduct expenses as provided in Section 709 of the Code.
- Section 9.5 Withholding

Each' Unitholder hereby authorizes the Company to withhold from or pay on behalf of or
with respect to such Unitholder any amount of U.S. federal, state, local, or foreign taxes that the
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Trustee determines that the Company is required to withhold or pay with respect o any cash or
property distributable, allocable or otherwise transferred to such Unitholder pursuant to this
Agreement, including, without [imitation, any taxes required to be withheld or paid by the
Company pursuant to Section 1441, 1442, 1445, or 1446 of the Code. Any amount withheld
with respect to a Unitholder pursuant to this Section 9.5 shall be weated as paid or distributed, as
applicable, to such Unitholder for all purposes under this Agreement to the extent that the
Company is contemporaneously making .distributions agajnst which such amount can be
offset. Any amount paid on behalf of or with respect to a Unitholder, in excess of any such
amount of contemporaneous distributions against which such amount paid can be offset, shall
congtitute a loan by the Company to such Unitholder, which loan shall be repaid by such
Unitholder within fiftsen (15) days after notice from the Trustee that such payment must be
made umless (i) the Company withholds such payment from a distribution which would
otherwise be made to the Unitholder or (ii) the Trustee determines, in its sole and absolute
discretion, that such payment may be satisfied out of the available funds of the Company which
would, but for such payment, be distributed to the Unitholder. Any amounts withheld pursuant
to the foregoing clauses (i) or (ii) shall be treated as having been distributed or otherwise paid to
such Unitholder. Each Unitholder hereby unconditionally and imrevocably grants to the
Company a security interest in such Unitholder’s Units to secure such Unitholder's obligation to
‘pay to the Company any amounts required to be paid pursuant to this Section 9.5. Any amounts
payable by a Unitholder herenader shall bear interest at the base rate on corporate loans at large
United States money center commercial banks, as published from time to time in The Wall Street
Journal, plus four (4) percentage points (but not higher than the maximum rate that may be
charged under applicable law) from the date such amount is due (i.e., fifieen (15) days after
demand) until such amount is paid in full. Each Unitheolder shall take such actions as the
Company or the Trustee shall request to perfect or enforce the security interest created
hereunder.

ARTICLE X
TRANSFERS AND WITHDRAWALS

Section 10.1 Transfer

A, Definition. The term “transfer,” when used in this Article X with respect to a
Units or a Unit, shall be deemed to refer to a transaction by which the Trustee purports to assign
all or any part of its Trustee Interest to arother Person or by whick a Unitholder purports to
assign all or any part of its Unitholder Interest to another Person, and includes a transfer, sale,
merger, consolidation, combination, assignment, bequest, conveyance, devise, gift, pledge,
encumbrance, hypothecation, mortgage, exchenge or any other disposition, whether voluntary or
involuntary, by operation of law ot otherwise. The term “transfer” when used in this Article X
does not include any redemption or repurchase of Units by the Company from & Unitholder or
acquisition of Units from a Unitholder by the Trustee pursuant to Section 7.6 or otherwise.
When used in this Article X, the verb “iransfer” shall have correlative meaning. No Units shall
be subject to the claims of any creditor, any spouse (for alimony, support or otherwise), or to
legal process, and may not be valuntarily or involuntarily alienated or encumbered except as may
be specifically provided for in this Agreement or consented to in writing by the Trustec, in its
sole and absolute diseretion. - '
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B. Genera]. No Units shall be transferred, in whole or in part, except in accordance
with the terms and conditions set forth in this Article X. Any transfer or purported transfcr ofa
{Units not made in accordance with this Article X shall bc nul] and void b initio.

Section 10.2 Transfers and Withdrawals by Trustee

A General. The Trustee shall not transfer any of its Units or withdraw from the
Company except (i) in connection with a transaction permitted under Section 162.B, (if) in
connection with any merger (including a triangular merger), consolidation or other combination
with or into another Person following the consummation of which the equity holders of the
surviving entity are substantially identical to the shareholders of the Trusiee, (i) with the
Consent of the Non-Trustees; (iv) to any Person that is, at the time of such wansfer, an Affiliate
of the Trustee that is controlled by the Trustee, including any Qualified REIT Subsidiary.

B. Extzordinary Transactions. Notwithstanding the restrictions set forth in Section
10.2.A or any other provision of this Agreement, the Trustee shall not engage in any merger
(including, without [imitation, a triangular merger), consolidation or other combination with or
into another Perscn, sale of all or substandally all of its assets or any reclassification,
recapitalization or other change in outstanding Shares (other than a change in par value, or from
par value to no par value, or as a result of a subdivision or combination as described in the
definition of Conversion Factor) (each, a “Extraordinary Transaction™), unless, in conpection
with such Extracrdinary Transaction all Unitholders either will receive, or will have the right to
receive, for each Unit cash, securities or other property in the same form as, and equal in amount
to the product of the Conversion Factor and the greatest amount of, the cash, securities or other
property paid to 2 holder of Shares, if any, corresponding to such Unit in consideration of ane
such Share at any time during the period from and after the date on which the Extracrdinary
Transaction is consummated; provided, however, that if in connection with the Extraordinary
Transaction, a purchase, tender or exchange offer (a “Tender Offer”) shall have been made to
and accepted by the holders of the percentage required for the approval of mergers under the
organizational documents of the Trustee, each holder of Units shall receive, or shall have the
right to receive, the greatest amount of cash, securities, or other property which such holder
would have received had it exercised the Redemption Right and received Shares in exchange for
its Units immediately prior to the expiration of such purchase, tender or exchange offer and had
thereupon accepted such purchase, tender or exchange offer.

C. Creatign of New Trustee. The Trustee shall not enter into an agreement or other
arrangetnent providing for or facilitating the creation of a Trustee of the Company other than the

- Trustee, unless the successor Trustee (i) is a direct or indirect controlled Affiliate of the Trustee,

and (ii} executes and delivers a counterpart lo this Agreement in which such suceessor Trustee
agrees to be fully bound by all of the terms and conditions contained herein that are applicable to
the Trusize.

Section 10.3 Transfers by Unitholders

Al General. Except to the extent expressly permitted in Sections 10.3.B and 10.3.C
or in connection with the exercise of a Redemption Right pursuant to Section 7.6, a Unitholder
(other than the Trustee and the Trustec, in their capacities as Unitholders) may not transfer any
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portion of its Units, or any of such Unitholder’s rights as a Unitholder, without the prior written
consent of the Trustee, which consent may be withheld in the Trustee's sole and absolute
discretion. Any transfer otherwise permitted under Sections 10.3.B and 10.3.C shall be subject
to the conditions set forth in Sections 10.3.D and 10.3.E, and all permitted transfers shall be
subject to Sections 10.4, 10.5 and 10.6.

B. Incapacitated Unitholder. If a Unitholder is subject 1o [ncapacity, the executor,
administrator, trustes, committee, guardian, conservator or receiver of such Unitholder’s estate
shall have all the rights of a Unithelder, but not more rights than those enjoyed by other
Unitholders, for the purpose of setling or managing the estate and such power as the
Incapacitated Unitholder possessed to transfer all or any part of his, her or its interest in the
Company. The Incapacity of a Unitholder, in and of itself, shall not dissolve or terminate the
Cormpany.

C. Permitted Transfers. Subject to Sections 10.3.D, 10.3.E, 10.4, 10.5 and 10.6, a
Unitholder may transfer, with or without the consent of the Trustee, all or a portion of its Units
(i) in the case of a Unitholder who is an individual, to a Unitholder of his Immediate Family, any
trust formed for the benefit of himself and/or Unitholders of his Immediate Family, or any
partnership, limited liability company, joint venture, corporation or other business entity
comprised only of himself and/or Unitholders of his Immediate Family and entities the
ownership interesis in which are owned by or for the benefit of himself and/or Unitholders of his
Immediate Family, (ii} in the case of a Unitholder which is a trust, to the beneficiaries of such
trust, {iii) in the case of a Unitholder which is a partnership, limited lability company, joint
venture, corporation or other business entity to which Units were transferred pursuant to clause
(i) above, to its parmers, owners or shareholders, as the case may be, who are Unitholders of the
Immediate Family of or are actually the Person(s) who transferred Units to it pursuant to clause
(i) above, (iv) in the case of a Unitholder which acquired Units as of the date hereof and which is
a partnership, limited liability company, joint venture, corporation or other business entity, to its
partners, owners, shareholders or Affiliates thereof, as the case may be, or the Persons owning
the beneficial interests in any of its partners, owners or shareholders or Affiliates thereof (it
being understood that this clause (iv) will apply to all of cach Person’s Units whether the Units
relating thereto were acquired on the date hereof or hereafter), (v) in the case of a Unithalder
which is a partmership, limited liability company, joint venture, corporation or other business
entity other than any of the foregoing described in clause (iii} or (iv), in accordance with the
terrs of any agreement between such Unitholder and the Company pursuant to which such Units
was issued, (vi) pursuant to a gift or other transfer without consideration, (vii) pursuant to
applicable laws of descent or distribution, (viit) to another Unitholder, and (ix) pursuant to a
grant of security interest or other encumbrance thercof effectuated in a bona fide pledge
transaction with a bona fide financial institution as a resuit of the exercise of remedies rclated
thereto, subject to the provisions of Section 103 FE hereof. A trust or other entity will be

_considered formed “for the benefit” of a Unitholder’s Immediate Family even though some other

Person has a remainder interest under or with respect to such trust or other entity.

D. No Transfers Violating Securities Laws. The Trustee may prohibit any transfer of
Units by a Unitholder unless it receives a written opinion of legal counsel (which opinion and
counsel shall be reasonably satisfactory to the Company) to such Unitholder or, at the option of
the Company, an opinion of legal counsel to the Company, to the effect that such transfer would
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not require filing of a registration statement under the Securities Act or would not othcrwi§c
violate any federal or state securities laws or regulations applicable to the Company or the Unit;
provided that the Trustee may waive the receipt of any such opinion as & condition to permitting.
any such transfer,

E. No Transfers to Holders of Nonrecourse Liabilities. No pledge or transfer of any

Units may be made to a lender to the Company or any Person who is related (within the meaning
of Section 1.752-4(b) of the Regulations) to any lender to the Company whose loan otherwise
constituies a Nonrecourse Liability unless (i) the Trustee is provided prior written notice thereof
and (ii) the lender enters into an arrangement with the Company and the Trusiee to exchange or
redeem for the Redemption Amount any Units in which a security interest is held simultaneously
with the time et which such lender would be desmed 10 be a Unitholder in the Company for
purposes of allocating liabilities to such lender under Section 752 of the Code.

Section 10.4 Substituted Unitholders

- Consent of Trugtee. No Unitholders shall have the right to substitute a transferee
as & Unitholder in its place (including any transferees permitted by Section 10.3). The Trusice
shall, however, have the right to consent o the admission of a transferee of the interest of a
Unitholder pursuant to this Section 104 as a Substituted Unitholder, which consent may be given
- ot withheld by the Trustee in its sole and absclute discretion. The Trustee’s failure or refusal 10
permit a transferee of any such interests to become a Substituted Unitholder shall not give rise to
any cause of action against the Company, the Trustee or any Unitholder. The Trustee hereby
grants its consent to the admission as a Substituted Unitholder to any bona fide financial
institution that leans money or otherwise extends credit to a holder of Units and therezfter
becomes the owner of such Units pursuant to the exercise by such financial institution of its
rights under a pledge of such Units granted in connection with such loan or extension of credit.

B. Rights of Substituted Unijtholder. A transferee who has been admitted as a
Substituted Unitholder in accordance with this Article X shall have all the rights and powers and
be subject to all the restrictions and liabilities of a Unitholder under this Agreement. The
admission of any transferee as a Substituted Unitholder shall be conditioned upon the transferee
executing and delivering to the Cormnpany an acceptance of all the terms and conditions of this
Agresment (including, without limitation, the provisions of Section 14.11) and such other
documents or instruments as may be required or advisable, in the scle and absolute discretion of
the Trustee, to effect the admission, each in form and substance reasonzbly satisfactory to the
Trustee.

C. Unitholder Registry. Upon the admission of a Substituted Unitholder, the Trustee
shall update the Unitholder Registry in the books and records of the Company as it deems
necessary to reflect such admissian in the Unjtholder Registry.

Section 10.5 Assignees

If the Trustee, in its sol¢ and absolute discretion, does not consent to the admission of any
permitted transferee under Section 10.3 as a Substituted Unitholder, as described in Section 10.4
such transferec shall be considered an Assignee for purposes of this Agreement. An Assignee
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shall be entitled to all the rights of an assignee of an interest in a real estate- investment trust
under the Act, including the right to receive distributions from the Company and the share of Net
Income, Net Loss, gain, loss and Recapture Income attributable to the Units assigned to such
mansferee, and shail have the rights granted to the Unitholders under Section 7.6, but shall not be
deemed to be a holder of Units for any other purpose under this Agreement, and shall not be

_ entitled to vote such Units in any matter presented to the Unitholders for 2 vote (such Units being
deemed to have been voted on such matier in the same proportion as all other Units held by
Unitholders are voted). If any such transferee desires to make a further assignment of any such
Units, such transferee shall be subject to all the provisions of this Article X to the same extent
and in the same manner as any Unitholder desiring to make an assignment of Units.

Section 10.6 General Provisions

A, Withdrawal of Unithglder. ' No Unitholder may withdraw from the Company

_ other than as a result of a permitted transfer of all of such Unitholder's Units in accordance with

this Article X and the transferee of such Units being admitted to the Company as a Substituted
Unitholder, or pursuant to redemption of all of its Units under Section 7.6.

B. Termination of Status as Unitholder. Any Unitholder who shall transfer all of its
Units in & transfer permitted pursuant to this Article X where such transferec was admitted 25 8
Substituted Unitholder or pursuant to redemption of all of its Units under Section 7.6 shall cease
1o be a Unitholder,

C. Timing of Transfers. Transfers pursuant to this Article X may only be made upon
ten (10) Business Days prior notice to the Trustee, unless the Trustee otherwise agrees.

D: Allocations. If any Units is transferred during any the Fiscal Year in compliance
with the provisions of this Article X, or redeemed or transferred pursuant to Section 7.6, Net
Income, Net Loss, each item thereof and all other items attributable to such interest for such
Fiscal Year shail be divided and allocated between the transferor Unitholder and the transferse
Unitholder by taking into account their varying intcrests during the Fiscal Year in accordance
with Section 706(d) of the Code and corresponding Regulations, using the interim closing of the
books method (unless the Trustee, in its sole and absolute discretion, elects to adopt a daily,
weekly, or a monthly proration period, in which event Net Income, Net Loss, cach item thereof
and all other items attributable to such interest for such Fiscal Year shall be prorated based upon
the applicable method selected by the Trustee). Solely for purposes of making such allocations,
at the discretion of the Trustee, each of such items for the calendar month in which the transfer
or redemption occurs shall be allocated to the Person whe is 8 Unitholder as of midnight on the
last day of said month. All diswibutions of Available Cash attributable to any Unit with respect
to which the Company Record Date is before the date of such transfer, assignment or redemption
shall be made to the transferor Unithoider or the Redeeming Unitholder, as the case may be, and,
in the case pf a transfer or assignment other than e redemption, all distributions of Available
Cash thereafier attributable to such Unit shaH be made 10 the transferee Unitholder.

E. Additional Restrictions. Notwithstanding anything to the contrary herein, and in
addition to any other restrictions on transfer contained herein or in any Equity Incentive Plan,
including, without limitation, the provisions of Article VI and this Article X, in no event may
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any transfer or assignment of a Units by any Unitholder (including pursuant to Section 7.6) be
made without the express consent of the Trustee, in its sole and absolute discretion, (i} to any
person or entity who lacks the legal right, power or capacity to own a Units; (if) in violation of
applicable law; (iif) of any component portion of a Units, suck as the Capital Account, or rights
to distributions, separate and apart from all other components of a Units; (iv} if in the opinion of
legal counse] to the Company there is a significant risk that such transfer would cause a
termination of the Company for U.S. federal or state income tax purposes (except as a result of
the redemption or exchange for Shares of all Units held by all Unitholders other than the Trustee,
or any Subsidiary of either, or pursuant 1o a transaction expressly permitted under Section 10.2);
(v)if in the opinion of counse] to the Company, there is a significant risk that such transfer
would cause the Company to cease to be classified as a partmership for U.S. federal income tax
purposes (except as a result of the redemption or exchange for Shares of all units held by all
Unithelders other than the Trustes, or any Subsidiary of either, or pursuant to a transaction
expressly permitted under Section 10.2); (vi)if such transfer requires the registration of such
Units pursuant to any applicable federal or state securities laws; (vii}if such transfer is
effectuated through an “established securities market” or a “secondary market {or the substantial
equivalent thereof)” within the meaning of Section 7704 of the Code or such transfer causes the
Company to become a “publicly taded partnership,” as such term is defined in
Section 469(k)(2) or Section 7704(b) of the Code {provided, however, that, this clause (vii) shall
not be the basis for limiting or restricting in any manzner the exercise of the Redemption Right
under Section 7.6 unless, and cnly to the extent that, outside tax counsel provides to the Trustee
an opinion to the effect that, in the absence of such limitation or restriction, there is a significant
risk that the Company will be treated as a “publicly traded partnership” and, by reason thereof,
taxable as a corporation); (viii) if such trapsfer subjects the Company or the activities of the
Company to regulation under the Investment Company Act of 1940, the Investment Advisors
Act of 1940 or ERISA, each as amended; (ix) if the Trustes atiempts to qualify as a REIT and, in
the opinion of legal counsel for the Company, there is a risk that such transfer would sdversely
affect the ability of the Trustee to continus to qualify as a REIT or subject the Trustee to any
additional taxes under Section 857 and Section 4981 of the Code.

F.  Avoidance of “Publicly Traded Partership” Status. The Trustee shall monitor

the transfers of interests in the Company to determine (i) if such interests are being traded on an
“established securities market” or a “secondary market (or the substantial equivalent thereof)”
within the meaning of Section 7704 of the Code and (ii} whether additional transfers of intercsts
would result in the Company being unable to qualify for at least one of the “safe harbors” set
forth in Regulations Section 1.7704-] {or such other guidance subsequently published by the IRS
setting forth safe harbors under which interests will not be treated as “readily tradable on a
secondary market (or the substantial equivalent thereof)” within the meaning of Section 7704 of
the Code) (the “Safe Harbors”). Tbhe Trustee shall take all steps reasonably necessary or
apprapriate to prevent any trading of interests or any recognition by the Company of transfers
made on such markets and, except as otherwise provided herein, to ensure that at least one of the
Safe Harbors is met; provided, however, that the foregeing shall not authorize the Trustee to
limit or restrict in any manner the cight of any holder of a Unit to exercise the Redemptior: Right
in accordance with the terms of Section 7.6 unless, and only to the extent that, outside tax
counsel provides to the Trustee an opinion to the effect that, in the absence of such limitation or
restriction, there is a significant risk that the Company will be teated as a “publicly traded
partnership” and, by reason thereaf, taxable as & corporation.
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ARTICLE XI
ADMISSION OF UNITHOLDERS

Section 11.1 Admission of a Successor Trustee

A successor to all of the Trustee’s Trustee Interest pursuamt to Section 10.2 who is
proposed to be admiitted as a successor Trustee shall be admitted to the Company as the Trustee,
effective upon such transfer. Any such successor shall carry on the business of the Company
without dissolution. In such case, the admission shall be subject ta such successor Trustee
executing and delivering to the Company an acceptance of all of the terms and conditions of this
Agreement and such other documents or instruments as may be required to effect the admission.

Section 11.2 Admission of Additional Unitholders

A General. No Person shall be admitted as an Additional Unitholder without the
consent of the Trustee, which consent shall be given or withheld in the Trustec’s sole and
absolute discretion. A Person who makes a Capital Contribution to the Company in accordance
with this Agreement shall be admitted to the Company as an Additional Unitholder only with the
consent of the Trustee and only upon furnishing to the Trustee (i) evidence of acceptance in form
satisfactory to the Trustze of all of the terms and conditions of this Agreement, including,
without limitation, the power of attorney granted in Section 14,11 and (ii) such other documents
or instruments as may be required in the discretion of the Trustee to effect such Person’s
admission as an Additional Unitholder. The admission of any Person as an Additicnal
Unitholder shall become effective on the date upon which the name of such Person is recorded
on the books and records of the Company, following the consent of the Trustee to such
admission.

B. Allgcations to Additional Unitholders. If any Additional Unitholder is admined
to the Company on any day other than the first day of a Fiscal Year, then Net Income, Net Loss,

cach item thereof and ail other items allocable among Unitholders and Assignees for such Fiscal
Year shall be allocated among such Additional Unitholder and all other Unitholders and
Assignees by taling into account their varying interests during the Fiscal Year in zccordance
with Section 706{d) of the Code and corresponding Regulations, using the interim closing of the
books method (unless the Trustee, in its sole and absolute discretion, elects to adopt a daily,
weekly or monthly proration method, in which event Net Income, Net Loss, and each item
thereof would be prorated based upon the applicable period selected by the Trustee). Solely for
purposes of making such allocations, at the discretion of the Trustee, each of such items for the
calendar month in which an admission of any Additional Unitholder occurs shall be allocated
among all the Unitholders and Assignecs including such Additional Unitholder. Al distributions
of Available Cash with respect to which the Company Record Date is before the date of such
admission shall be made solely to Unitholders and Assignees other than the Additional
Unitholder, and all distributions of Available Cash ther¢after shall be made to all the Unitholders
and Assignees including such Additional Unitholder.
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Section 11.3 Amendment of Agreement and Declaration

For the admission 1o the Company of any Unitholder, the Trustee shall take all steps
necessary and appropriate to amend the records of the Company and, if necessary, to prepare as
soon as practical 2n amendment of this Agreement (including an amendment to the Unitholder
Registry) and, if required by law, shall prepare and file an amendment to the Declaration and

" may for this purpose exercise the power of attorney granted pursuant to Section 14.1] hereof.

ARTICLE XTI
PISSOLUTION AND LIQUIDATION

Sectian 12.1 Dissolution

.- The Company shall not be dissolved by the admission of Substituted Unitholders or
Additional Unitholders or by the admission of a suscessor Trustes in accordance with the terms
of this Agresment. Upon the withdrawal of the Trustee, any successor Trustee shall continue the
business of the Company, The Company shall dissolve, and its affairs shall be wound up, upon
the first to occur of any of the following (“Liguidating Evenis™:

® an event of withdrawal of the Trustee (other than an event of bankruptcy),
unless within ninety (90) days after the withdrawal, the Consent of the Non-Trustee Unitholders
to centinue the business of the Company and to the appointment, effective as of the date of
withdrawal, of a substitute Trustee is obtained;

(i}  am electiop to dissolve the Company made by the Trustee in its sole and
absolute discretion; '

(iii)  entry of a decree of judicial dissolution of the Company pursuant to the
provisians of the Act;

(iv) . ninety (90) days after the sale of all or substantiaily all of the assets and
propertics of the Company for cash or for marketable securities; or

(v}  a final and non-appealable judgment is entered by a court of competent
Jurisdiction ruling that the Trustee is bankrupt or insolvent, or a final and non-appealable order
for relief is entered by a court with appropriate jurisdiction against the Trustee, in cach case
under any federal or state bankruptcy or insolvency laws as new or hereafter in effect, unless
ptior to or at the time of the entry of such order or judgment, the Consent of the Non-Trustee
Unitholders holding more than 50% of the Percentage Interests represented by the Class A Units
is obtained to continue the business of the Company and to the appointment, effective as of a
date prior jo the date of such order or judgment, of a substitute Trustee.

Section 12.2 Winding Up

A. General. Upon the occurrence of a Liquidating Event, the Company shall
continue solely for the purposes of winding up its affairs in an orderly manner, liquidating its
assets, and satisfying the claims of its creditors and Unitholders. No Unithalder shall take any
action that is inconsistent with, or not necessary to or appropriate for, the winding up of the
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Company’s business and affairs. The Trustee (or, if there is no remaining Trustee, any _Pcrson
elected by a majority in interest of the Unitholders (the “Liguidator™)) shall be responsible for
overseeing the winding up and dissolution of the Company and shall take full account of the
Company's liabilities and property and the Company property shall be liquidated as promptly as
is consistent with obtaining the feir value thereof, and the proceeds therefrom (which may, to the
extent determined by the Trustee, include equity or other securities of the Trustee or any other
entity) shall be applied and distributed in the following order:

n First, to the payment and discharge of all of the Company's debts and liabilities 10
creditors other than the Unitholders;

(2)  Second, to the payment and discharge of all of the Company’s debts and liabilities
to the Trustee; '

(3}  Third, to the payment and discharge of all of the Company’s debts and liabilities
to the Unitholders;

(4)  Fourth, to the halders of Units that are entitled to any preference in distribution
upon liguidation {including, without limitation, the Series D Preferred Units) in
accordance with the rights of any such class or series of Units {and, within each
such class or series, to each holder thereof pro rata based on its Percentage
Interest in such ¢lass); and

(5)  Fifth, the balance, if any, to the Unitholders, including, without limitation, the
holders of the Vested LTIP Units, in proportion to their respective positive Capital
Account balances, determined after giving effect to all contributions,
distributions, and allocations for all periods.

The Trustee shall not receive any additional compensation for any services performed
pursuant to this Article XTI, other than reimbursement of its expenses as provided in Section 6.3.

B. Deferved Liguidation. Notwithstanding the provisions of Section 12.2.A which
require liquidation of the assets of the Company, but subject to the order of priorities set forth
therein, if prior to or upon dissolution of the Company the Liguidator determines that an
immediate sale of part or all of the Company’s assets would be impractical or would cause undue
loss to the Unitholders, the Liquidator may, in its sole and absolute discretion, defer for a
reasonable time the liquidation of any assets except those necessary to satisfy liabilities of the
Company (including to those Unitholders as creditors) or distribute to the Unitholders, in lieu of
cash, in accordance with the provisions of Section 12.2.A, undivided interests in such Company
essets as the Liguidator deems not suitable for liquidation. Any such distributions in kind shall
be made only if, ia the good faith judgment of the Liguidator; such distributions in kind are in the
best interest of the Unitholdats, and shall be subject to such conditions relating to the disposition
. and management of such properties as the Ligquidator deems reasonable and equitable and to any
agreements govemning the operation of such properties at such time. The Liquidator shall
determine the fair market value of any property distributed in kind using such reasonable method
of valuation as it mnay adopt.

A-60

BDC - CCATVOOOCLY - TRETTYT viE




Section 12.3 Compliance with Timing Requirements of Regulations; Restoration of Deficit
Capital Accounts

A Timing of Distributions. If the Company is “liguidated” within the meaning of
Regulations Section 1.704-1(b)(2)(ii)(g), distributions shall be made under this Arcle X1I to the
Trustee and Unitholders who have positive Capital Accounts in compliance with Regulations
Section 1.704-1(0)(2)(1}(b)(2). In the discretion of the Trustee a pro rata portion of the
distributions that would otherwise be made to the Trustee and Unitholders pursuant to this

Article XII may be: {A) distributed {0 a trust established for the benefit 'of the Trustee and -

Unitholders for the purposes of liquidating Company assets, collecling amounts owed to the
Company and paying any contingent or unforeseen liabilities or obligations of the Cempany or
of the Trustes arising out of or in connection with the Company (in which case the assets of any
such trust shall be distributed to the Trustee and Unitholders from time to time, in the reasonable
discretion of the Trustee, in the same proportions as the amount distributed to such trust by the
Company would otherwise have been distributed to the Trustee and Unitholders pursuant to this
Agreement}; or (B) withheld to provide a reasonable reserve for Company liabilities (contingent
or otherwise) and to reflect the unrealized portion of any installment obligations owed to the
Company; provided, however, that such withheld amounts shall be distributed to the Trustee and
Unitholders as soon as practicable.

B. Restoration of Deficit Capital Accounts Upon Liquidation of the Company. If

eny Unitholder has a deficit balance in its Capital Account (after giving effect to all
contribwtions, distributions and allocations for all taxable years, including the year during which
such liquidation accurs), such Unitholder shall have no obligation to make any contribution to
the capital of the Company with respect to such deficit, and such deficit shall not be considered a
debt owed to the Company or to any other Person for any purpose whatsoever, except as
otherwise sct forth in this Section 12.3.B, or as otherwise expressly agreed in writing by the
affected Unitholder and the Company after the date hereof. Notwithsianding the foregoing, (i) if
a DRO Unitholder has a deficit balance in its Capital Account (after giving effect 10 all
contributions, distributions, and allocations for all Fiscal Years or portions thereof, including the
year during which such liquidation occurs), such DRO Unitholder shall be obligated to make a
contribution to the Company with respect to any such deficit balance in such DRQ Unitholder’s
Capital Account upon a liquidation of the Company in an amount equal to the lesser of such
deficit balance or such DRO_ Unitholder’'s DRO Amount; and (i) the first sentence of this
Section 12.3 B shall not apply with respect to any other Unitholder to the extent, but only to such
extent, that such Unitholder previously has agreed in writing, with the consent of the Trustee, to
underiake an express obligation to restore all or any portion of a deficit that may exist in its
Capital Account upon a liquidation of the Company. No Unitholder shall have any right to
become a DRO Unitholder, to increase its DRO Amount, or otherwise agree (o restore any
portion of any deficit that may exist in its Capital Account without the express written consent of
the Trustee, in its sole and absolute discretion. Any contribution tequired of a Unjtholder under
this Section 12.3.B shall be made on or before the later of (i) the end of the Fiscal Year in which
the interest is liquidated or (i} the ninetieth (90th) day following the date of such
liquidation. The proceeds of any contribution to the Company made by a DRO Unitholder with
respect to a deficit in such DRO Unitholder's Capital Account balance shall be treated as a
Capital Contribution by such DRO Unitholder and the proceeds thereof shall be treated as assets
of the Company to be applied as set forth in Section 12.2.A.
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C.  Restoration of Deficit Capital Accounts Upon & Liguidation of a Unitholder’s
Interest by Transfer. If a DRO Unitholder's interest in the Company is “liquidated” within the
meaning of Regulations Section 1.704-1(b)(2)(i{)(g) (other than in connection with a liquidation
of the Company) which term shall include a redemption by the Company of such DRO
Unitholder’s interest upon exercise of the Redemption Right, and such DRO Unitholder is
designated on Exhibit E as Part Il DRO Unitholder, such DRO Unitholder shall be required to
contribute cash to the Company equal to the lesser of (i) the amount required to increase its
Capital Account balance as of such date to zero, or (i) such DRO Unitholder’s DRO Amount.
For this purpose, (i) the DRC Unitholder’s deficit Capital Account balance shall be determined
by taking into account all contributions, distributions, and allocations for the portion of the Fiscal
Year ending on the date of the liquidation or redemption, and (ii) solely for purposes of
determining such DRO Unitholder’s Capital Account balance, the Trustee shall re-determine the
Carrying Value of the Company’s assets on such date based upon the principles set forth in
Secrions 1.D.(3) apd (4) of Exhibit B hereto, and shall take into account the DRO Unitholder’s
allocable share of any Unrealized Gain or Unrealized Loss resulting from such redetermination
in determining the balance of its Capital Account. The amount of any payment required
hereunder shall be due and payable within the time period specified in the second to last sentence

of Section 12.3.8.

D. Effect of the Death of a DRO Unpitholder. Afier the death of a DRO Unitholder
who is an individual, the executer of the estate of such DRO Unitholder may elect to reduce (or

eliminate) the DRO Amount of such DRQ Unitholder. Such elections may be made by such
executor by delivering to the Trustee within two hundred and seventy (270) days of the death of
such Unitholder, a written notice setting forth the maximum deficit balance in its Capital
Account that such execitor agrees to restore under this Section 2.3, if any. If such executor
does not make a timely election pursuant to this Section 12.3 {whether or not the balance in the
applicable Capital Account is negative at such time), then the DRO Unithalder’s estate (and the
beneficiaries thereof who receive distributions of Units therefrom) shall be deemed a DRO
Unithelder with 2 DRC Amount in the same amount as the deccased DRO Unitholder. Any
DRO Unitholder which itself is a partnership for U.S. federal income tax purposes may likewise
elect, after the date of its parmer’s death to reduce (or eliminate) its DRO Amount by delivering
4 similar notice to the Trustee within the time period specified above, and in the absence of any
such notice the DRO Amount of such DRO Unitholder shall not be reduced to reflect the death
of any of its partners.

Section 12.4 Rights of Unitholders

Except as otherwise provided in this Agreement, each Unitholder shall look solely to the
assets of the Company for the return of its Capital Contributions and shall have no right or power
to demand or receive property other than cash from the Company. Except as otherwise expressly
provided in this Agreement, no Unitholder shall have priority over any other Unitholder as to the
return of its Capital Contributions, distributions, or allocations.

Section 12.5 Notice of Dissolution

If a Liquidating Event occurs or an event occurs that would, but for provisions of an
election or objection by one or more Unitholders pursuant to Section 12.1, result in a dissolution

A-62

WOC ~ L) TVOO00RY - TREITHI wit




of the Company, the Trustee shall, within thirty (30) days thereafter, provide written natice
thereof 1o cach of the Unitholders and to all other parties with whom the Company regularly
conducts business (as determined int the discretion of the Trustee).

_Section 12.6 Cancellation of Declaration

Upon the completion of the liquidation of the Company cash and property as provided in
Section 2.2, the Company shall be terminated and the Declaration and ail qualifications of the
Company as a foreign entity in jurisdictions other than the State of Maryland shall be canceled
and such other actions as may be necessary to terminate the Company shall be taken.

Section 1.7 Reasonable Time for Winding Up

A reasonable time shall be allowed for the orderly winding up of the business and affairs
of the Company and the liquidation of its assets pursuant to Section 12.2, to minimize any losses
otherwise attendant upon such winding-up, and the provisions of this Agreement shall remain in
effect among the Unitholders during the peried of liquidation.

Section 12.8 Waiver of Partition
Each Unitholder hereby waives any right to partition of the Company property.
Section 12.9 Liability of Liquidator

The Liquidator shall be indemnified and held harmless by the Company in the same
manner and to the same degree as an Indemnitee may be indemnified pursuant to Section 6.6.

ARTICLE XIII
AMENDMENT OF DECLARATION; MEETINGS

Section 13.1 Amendments

A General. The Trustee’s prior written consent shall be required to amend or waive
any provisions of this Agreement. The Trustee, without consent of the Unitholders, may amend
this Agreement in any respect; provided, however, that the following emendments shall require
Consent of the Nop-Trustee Unitholders:

@ any amendment to Section 7.6, its related defined terms or otherwise
affecting the operation of the Conversion Factor or the Redemption Right, except as permitted
pursuant to Section 7.6.E, in each case in a manner that adversely affects the Unithelders in any
material respects;

(ii) any smendment to Article TV, its rclated defined terms or otherwisc
affecting the rights of the Unitholders to receive the distributions payable to them hereunder,
other than in connection with the creation or issuance of new or additional Units pursuant to
Section 3.2 and except as permitted pursuant to Sectjon 3.2 and Section 4.5, in each case in &
manner that adversely affects the Unitholders in any material respects;
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(iif} any amendment to Article V, its related defined terms or otherwise that
would materially alter the Company’s allocation of Profit and Loss to the Unitholders, other than
in connection with the creation or issuance of new or additional Units pursuant to Section 3.2
and extept as permitted pursuant to Section 5.2;

(iv) any amendment that would (x) convert a Unitholder’s interest in the
Company into a Trustee’s interest, (y) modify the limited liability of a Unitholder, or (z) impose
on the Unitholders any obligation to make additional Capital Contributions to the Compary, or

(v)  any amendment to Section 3.2.A (proviso only), Section 6.4, Section 10.2,
Section 10.3 and this Section 13.1.A, in each case together with their related defined terms.

B. The Trustee shall notify the Unitholders in writing of any amendment or waiver
not requiring the Consent of the Non-Trustee Unitholders made pursuant to Section 13.]1 A in the
next regular communication to the Unitholders or within ninety (90) days of such amendment,
whichever is earlier. For any amendment or waiver requiring the Consent of the Non-Trustes
Unitholders pursuant to Section 13.1.A, the Trustee shell seck the written Consent of the Non-
Trustee Unitholders as set forth in Section 13.2 on such proposed amendments or waivets or
shall call a meeting to vote thereon and to transact any other business that it may deem
appropriate. For purposes of obtaining a written Consent, the Trustee may require a response
within a reasonable specified time, but not less than seven (7) days, and failure to respond in
such time period shall constitute a vote in faver of the recommendation of the Trustee. Any such
proposed amendment or waiver shall be adopted and be effective as an amendment or waiver
herete if it is approved by the Trustee and receives the Consent of the Non-Trustee Unitholders,
as applicable, in accordance with Section [3.1.A.

C. Amendment and  Restatement of Unitholder Registry Not an
Amendment. Notwithstanding anything in this Asticle XIII or elsewhere in this Agreement to
the contrary, any amendment and restatement of the Unitholder Registry by the Trustee to reflect
events or changes otherwise authorized or permitted by this Agreement shall not be deemed an
amendment of this Agreement and may be done at any time and from time to time, as determined
by the Trustee without the Consent of the Non-Trustee Unithoiders and without any notice
requirement.

Section 13.2 Meetings of the Unitholders

Al General, Neither the Company nor the Trustee shall be required to call or hold
any meeting of the Unitholders, whether periodic or otherwise. Meetings of the Unitholders may
be called by the Trustee. The call shall state the nature of the business 1o be transacted. Notice
of eny such meeting shall be given t¢ 2ll Unitholders not less than seven (7) days nor more than
thirty (30} days prior to the date of such meeting. Unitholders may vote in person or by proxy at
such meeting. Whenever the vote or Consent of Unitholders is permitted or required under this
Agreement, such vote or Consent may be given at a meeting of Unitholders or may be given in
accordance with the procedure prescribed in Scction 13.1.B. Except as otherwise expressly
provided in this Agreement, the Consent of holders of Uhnits representing a majority of the
Percentage Interests of the Class A Units shall control (including Class A Units held by the
Trustee). -
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B.  Actions Without a2 Mesting. Except as otherwise expressiy provided by this
Agreement, any action required or permitted to be taken at a meeting of the Unitholders may be
taken without a meeting if a written consent setting forth the action so taken is signed by
Unitholders helding Units representing more than fifty percent (50%) (or such other percentage
as is expressly required by this Agreement) of the Percentage Interest of the Class A Units
(including Class A Units held by the Trustee). Such conseat may be in one instrument or in
several insquments, and shall have the same force and effect as a vote of Unitholders. Such
consent shall be delivered to the Trustes. An action so taken shall be deemed to have been taken
at a meeting held on the date on which written consents from the Unitholders holding the
required Percentage Interest of the Class A Units have been filed with the Trustee. :

C. Proxy. Each Unitholder may authorize any Person or Persons to act for him by
proxy on all matters in which 2 Unitholder is entitled to participate, including waiving netice of
any meeting, or voting or participating at 8 meeting. Every proxy must be signed by the
Unitholder or its attorney-in-fact. No proxy shall be valid after the expiration of eleven (11)
months from the date thereof unless otherwise provided in the proxy. Every proxy shall be
revocable at the pleasure of the Unitholder executing it, such revocation to be effective upon the
Company’s receipt of written notice thereof.

D. Votes. On matters on which Unitholders are entitled to vote, each Unitholder
shall have the number of votes equal to the number of Class A Units held.

E. Conduct of Meeting. Each meeting of Unitholders shall be conducted by the
Trustee or such other Person as the Trustee may appoint pursuant to such rules for the conduct of
the meeting as the Trustee or such other Persen deem appropriate.

F. Record Date. The Trustee may set, in advence, the Company Record Date for the
-purpose of determining the Unitholders (i) entitled to Consent to any action, (ii) entitled to
receive notice of or vote at any meeting of the Unitholders or (iit) in order to make a
determination of Unitholders for any other proper purpose. Such date, in any case, (x) shall not
be prior to the close of business on the day the Company Record Date is determined and shall be
not more than ninety {90) days and, in the case of a meeting of the Unitholders, not less than ten
(10) days, before the date on which the meeting is to be held or Consent is to be given and {y)
shall be, with respect ta the determination of the existence of Company Approval, the record date
established by the Trustee for the approval of its shareholders for the event constinuting an
Extraordinary Transaction. If no record date is fixed, the record date for the determination of
Unitholders entitled to notice of or to vote at 2 meeting of the Unitholders shall be at the close of
business on the day on which the notice of the meeting is sent, and the record date for any other
determinaticn of Unitholders shall be the effective date of such Unitholder action, distribution or
other event When a determination of the Unitholders entitled to vote ar any meeting of the
Unitholders has been made as provided in this section, such determination shatl apply to any
adjournment thereof! ’ .
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ARTICLE XIV
GENERAL PROVISIONS

_Section 14.1 Addregses and Notice

Any notice, demand, request or repott required or permitied to be given or made to a
Unitholder or Assignee under this Agreement shall be in writing and shall be deemed given or
made when delivered in person or when sent by first class United States mail or by other means
of written communication (including, but not limiied to, via e-mail) to the Unitholder or
Assignee at the address set forth in the Unitholder Registry or such other address as the
Unitholders shall notify the Trustee in writing.

Section 142 Titles and Captfons

Al article or section titles or captions in this Agreement are for convenience only. They
shall not be deemed part of this Agreement and in no way define, limit, extend or describe the
scope or intent of any provisions hereof. Except as specifically provided otherwise, references to
“Articles” “Sections” and “Exhibits” are to Articles, Sections and Exhibits of this Agreement.

Section 143 Pronouns and Plurals

‘Whenever the context may require, any pronoun used in this Agreement shali include the
corresponding masculine, feminine or neuter forms, and the singular form of nouns, pronouns
and verbs shall include the plural and vice versa.

Section 14.4 . Further Action

The parties shall execute and deliver all documents, provide all information and take or
refrain from taking action as may be necessary or appropriate to achieve the purpases of this
Agreement. L

Sectien 14.5 Binding Effect

This Agreémcnt shall be binding upon and inure to the benefit of the parties hereto and
their heirs, executors, administrators, successors, legal representatives and permitted assigns.

Section 14.6 Creditors

Other than as expressly set forth herein with regard to any Indemnitee, none of the
provisions of this Agreement shall be for the benefit of, or shall be enforceable by, any creditor
of the Company.

Section 14.7 Waiver

No failure by any party to insist upon the strict performance of any covenant, duty,
agreement or condition of this Agresment or 1o exercise any right or remedy consequent upon a
breach thereof shall constitute waiver of any such breach or any other covenant, duty, agreement
or condition.

A-66

WO = AHE 000003 - THITIZ v1




Section 14.8 Counterparts

This Agreement may be executed in counterparts, all of which together shall constitute
one egreement binding on all the parties hereto, notwithstanding that all such parties are not
signatories to the original or the same counterpart. Each party shall became bound by this
Agreement immediately upon affixing its signature hereto.

Section 14,9 Applicable Law

This Agréement shall be construed and enforced in accordance with and govemed by the
laws of the State of Maryland, witheut regard to the principles of conflicts of law.

Section 14.10 Invalidity of Provisions

1 any provision of this Agreement is or becomes invalid, illegal or unenforceable in any
respect, the validity, legality and enforceability of the remaining provisions contained herein
shall not be affected thereby.

Section 14.11 Power of Attorney

Al General. Each Unitholder and each Assignee who accepts Units (or any rights,
benefits or privileges associated therewith) is deemed to itrevocably constitute and appoint the
Trustes, any Liquidator and authorized officers and atwomeys-in-fact of each, and each of those
acting singly, in each case with full power of substitution, as its true and lawful agent and
attorney-in-fact, with full power and authority in its name, place and stead to:

49 execute, swear to, acknowledge, deliver, file and record in the appropriate public
offices () all certificates, documents and other instruments (including, without
limitation, this Apreement and the Declaration and all amendments or
restatements thereof) that the Trustee or any Liguidator deems appropriate or
necessary to form, qualify or continue the existence or qualification of the
Company as a real estate investment trust in the State of Maryland and in all other
jurisdictions in which the Company may conduct business or own property, (b) ali
instruments that the Trustee or any Liquidator deem appropriate or necessary to
reflect any amendment, change, modification or restatement of this Agreement in
accordance with its terms, (¢) all conveyances and other instruments or documents
that the Trustee or any Liquidator deems appropriate or necessary to reflect the
dissolution and liquidation of the Company pursuant to the terms of this
Agreement, including, without limitation, a certificate of cancetlation, {(d) all
instruments relating to the admission, withdrawal, removal or substitution of any
Unitholder pursuant to, or other events described in, Article X, XT or XII hereof or
the Capital Contribution of any Unitholder and (e) all certificates, documents and
other instruments relating to the determination of the rights, preferences and
privileges of Units; and

@ execute, swear to, acknowledge and file all ballots, consents, approvals, waivers,
certificates and other instruments appropriate or necessary, in the sole and
absoluie discretion of the Trustee or any Liquidator, to make, evidence, give,
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confirm or ratify any vote, consent, approval, agreement or other action which is
made or given by the Unitholders hereunder or is consisient with the terms of this
Agreement or appropriate ot necessary, in the sole and absolute discretion of the
Trustee or any Liquidator, to effectuate the terms or intent of this Agreement.

Nothing contained in this Section 14.11 shall be construed as authorizing the Trustee or
any Liquidator to amend this Agreement except in accordance with Article XTI hereof or as may
be otherwise expressly provided for in this Agreement.

B. Imevocable Namre, The foregoing power of attorney is hereby declared to be
irrevocable and a pewer coupled with an interest, in recognition of the fact that each of the
Unitholders will be relying upon the power of the Trustee or any Liquidator to act as
contemplated by this Agreement in any filing or other action by it on behalf of the Company, and
it shall survive and net be affected by the subsequent Incapacity of any Unitholder or Assignee
and the transfer of all or any portion of such Unitholder’s or Assignes’s Units and shall extend to
such Unitholder’s or Assignee’s heirs, successors, assigns and personal representatives. Each
such Unitholder or Assignee hersby agrees to be bound by any representation made by the
Trustee or any Liquidator, acting in good faith pursuant to such power of attorney; and sach such
Unitholder or Assigntee hereby waives any and all defenses which may be available to contest,
negate or disaffirtn the action of the Trustee or any Liquidator, taken in good faith under such
power of attorney. Each Unitholder or Assignee shall execute and deliver to the Trustee or the
Liguidator, within fifteen (15) days afier receipt of the Trustee’s or Liquidator’s request therefor,
such further designation, powers of attorney and other instruments as ‘the Trustee or the
Liquidator, as the case may be, deems necessary to effectuate this Agreement and the purposes
of the Company.

Section 14.12 Entire Agreement

This Agreerent contains the entirs understanding and agreement among the Unitholders
with respect to the subject matter hereof and superscdes any prior written oral understandings or
agreements among them with respect thereto.

Section 14.13 No Rights as Shareholders

Nothing contained in this Agreement shall be construed as conferring upon the holders of
the Units any rights whatsoever as shareholders of the Trustee, including, without limitation, any
right to receive dividends or other distributions made to shareholders of the Trustee, or to vote or
to consent or receive notice as shareholders in respect 1o any meeting of sharehelders for the
election of trustees (or directors, if applicable) of the Trustee or any other matter.

Section 14.14 Limitation to Preserve REIT Status

If the Trustee attempts to qualify as a REIT, to the extent that any amount paid or
credited to the Trustee or any of its officers, trustees, émployees or agents pursuant to
Section 6.3 would constitute gross incame to the Trustes for purposes of Section 836(c)(2) or
855(c)(3) of the Code (a “Trustes Payment™) then, notwithstanding any other provision of this
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Agreement, the amount of such Trustee Payment for any Fiscal Year shall not exceed the lesser
of:

0] an amount equal to the excess, if any, of (a) 4% of the Trustee’s total gross
income (within the meaning of Section 856(c)(3) of the Code but not including the amount of
any Trustes Payments) for the Fiscal Year which is described in subsections (A} though (T) of
Section 856(c)(2) of the Code over (b) the amount of gross income (within the meaning of
Section 856(c)(2) of the Code) derived by the Trustee from sources other than those described in
subseetions (A) through (H) of Section 856(c)(2) of the Code (but net including the amount of
any Trustee Payments); or

(ii)  an amount equal o the excess, if any of (a) 24% of the Trustee’s total
gross income (but not including the amount of any Trustee Payments) for the Fiscal Year which
is described in subsections (A) through (T) of Section 856(c)(3) of the Code over (b) the amount
of gross income (within the meaning of Section 856(c)(3) of the Code but not mcluding the
amount of any Trustec Payments) derived by the Trustee from sources other than those described
in subsections (A} through (T) of Section 8356(c)(3) of the Code;

provided, however, that Trustee Payments in excess of the amounts set forth in subparagraphs
(i) and (ii) above may be made if the Trustee, as a condition precedent, obtains an opinicn of tax
counsel that the receipt of such excess amounts would not adversely affect the Trustee’s ability
to qualify as a REIT. To the extent Trustee Payments may not be made in a given Fiscal Year
due to the foregoing limitations, such Trustee Payments shall carry over and be treated as anising
in the following year; provided, however, that such amounts shall not carry over for more than

five Fiscal Years, and if not paid within such five Fiscal Year period, shall expire; and provided”

further that (i} as Trustee Payments are madec, such payments shall be applied first to carry over
amounts outstending, if any, and (ii) with respect to carry over amounts for more than one Fiscal
Year, such payments shall be applied to the earliest Fiscal Year first.

[Remainder of page intentionally left blank, signature page follows]
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EXHIBIT A

FORM OF UNTTHOLDER REGISTRY

Effective as of [ ], 2016
CLASS A UNITS / LTIF UNITS
Class A LTIP Capital Percentage

Account Belacce

Intarest

\ b S Theswrt

TOTAL UNITS Class A Units LTIP Units 100.000%

PREFERRED UNITS
. . Preferred Preferred Units Preferred Units Preferred Unics
Name and Address of Unitholder Units (Series D)/~ (Series [__])/ (Series |__ 1)/ (Series [__])/

Percentage Interest

Percentuge Interest
T

Percentage Interest Percentage Interest
TR T Tt
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EXHIEIT B
CAPITAL ACCOUNT MAINTENANCE

1. Capital Accounts of the Unitholders

A The Company shall maintain for each Unitholder a separate Capital Account in
accordance with the rules of Regulations Section |,704-1(b)(2)(iv). Such Capital Account shall
be increased by (i) the amount of all Capitel Contributions and any other deemed contributions
made by such Unitholder to the Company pursuant to this Agreement and (ii) all items of
Company income and gein (including income and gain exempt from tax)- computed in
accordance with Section 1.B hercof and allocated to such Unitholder pursuant to Sectign 5.1 of
the Agresment and this Exhibit B, and decreased by (x) the amount of cash or Agreed Value of
property actually distributed or deemed to be diswibuted to such Unitbolder pursuant to this
Agreement and (y) all items of Company deduction and loss computed in accordance with
Section 1.B hereof and allocated to such Unitholder pursvant to Section 5.1 of the Agreement
and this Exhibit B. '

. B. For purposes of computing Net Income, Net Loss or the amount of any item of
income, gain, loss and deduction to be reflected in the Unitholders’ Capital Accounts, unless
otherwise specified in this Agreement, the determination, recognition and classification of any
such item shall be the same as its determination, recognition and classification for federa] income
fax purposes determined i m accordance with Section 703{a) of the Code (for this purpose ail
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EXEIBIT B
CAPITAL ACCOUNT MAINTENANCE

1. Capital Accounts of the Unitholders

Al The Company shall maintain for each Unitholder a separate Capital Account in
accordance with the rules of Regulations Section 1.704-1(b){2)iv). Such Capital Account shall
be increased by (i) the amount of all Capital Contributions and any other deemed contributions
made by such Unitholder to the Company pursuant to this Agreement and (i) all items of
Company income .and gain (including income and gain exempt from tax) computed in
accordance with Section 1.B hereof and allocated to such Unitholder pursuant to $ection 5.1 of
the Agreement and this Exbibit B, and decreased by (x) the amount of cash or Agreed Value of
property actually distributed or deemed to be distributed to such Unitholder pursuant to this
Agreement and (y) all items of Company deduction and loss computed in accordance with
Section |.B hereof and allocated to such Unitholder pursuant to Section 5.1 of the Agreement
and this Exhibit B.

B. For purposes of computing Net Income, Net Loss or the amount of any item of
income, gain, loss and deduction to be reflected in the Unitholders’ Capital Accounts, unless
otherwise specified in this Agreement, ‘the determination, recognition and classificetion of any
such item shall be the same as its determination, recognition and classification for federal income
tax purposes determined in accordance with Section 703(a) of the Code (for this purpose all
items of income, gain, Joss or deduction required to be stated sepamately pursuant to
Section 703(a)(1) of the Code shall be included in taxable income or loss), with the following

- adjustments:

.. (1)  Except as otherwise provided in Regulations Section 1.704-1(bX2)ivi{m),
the computation of Net Income, Net Loss and all items of income, gain, loss and deduction shall
be made without regard to any adjustments to the adjusted bases of the assets of the Company
pursuant to Sections 754 of the Code, provided, however, that the amounts of any adjustments to
the adjusted bascs of the assets of the Company made pursuant to Section 734 of the Code'as a
result of the distribution of property by the Company to a Unitholder (to the extent that such
adjustments have not previously been reflected in the Unitholders’ Capital Accounts) shall be
reflected in the Capital Accounts of the Unitholders in the manner and subject to the limitations
prescribed in Regulations Section 1.704-1(b)(2)(iv)(m)}{(4).

(2)  The computation of Net Income, Net Loss and all items of income, gain,
loss and deduction shall be made without regard to the fact that items described in Sections
705(@)1D(B) er 705(a)(2)(B) of the Code are not includible in gross income or are neither
currently deductible nor capitalized for federal income tax purposes.

(3)  Any income, gain or loss attributable to the taxable disposition of any
Company property shall be determined as if the adjusted basis of such property as of such date of
disposition were equa! in amount to the Company’s Carrying Value with respect to such property
as of such date. .
Exhibit B-1
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(#) . In lieu of the depreciation, amortization, and other cost recovery
deductions taken into account in computing such taxable income or foss, there shall be taken into
account Depreciation for such Fiscal Year or shorter period. .

(5}  Inthe event the Carrying Value of any Company asset is adjusted pursuant
to Section 1.1 hereof, the amount of any such edjustment shall be taken into account as gain or
loss from the disposition of such asset.

(6) Any iterns specially aliocated under Section! of ExhibitC to the
Agreement hereof shall not be taken inte account.

C. A transferee (including any Assignee) of & Unit shall succeed to a pro rata porfion
of the Capital Account of the transferor in accordance with Regulations Section 1.704-

1NV,

D. (1) Consistent with the provisions of Regulations Section 1.704-1(b)(2)(iv)(f}, and
as provided in Section |.D(2), the Carrying Values of all Company assets shall be adjusted
upward or downward to reflect any Unrealized Gain or Unrealized Loss attributable to such
Company property, as of the times of the adjustménts provided in Section 1.D(2) hereof, as if
such Unrealized Gain or Unwealized Loss had been recognized on an actual sale of cach such
property and allocated pursuant to Section 5.1 of the Agreement.

@ Such adjustments shall be made as of the following times: (a) immediately prior
to the acquisition of an additional interest in the Company by any new or existing Unitholder in
exchange for more than a de minimis Capital Contribution; (b) immediately prior to the
distribution by the Company to a Unitholder of more than a de minimis amount of property as
consideration for an interest in the Company (including, for the avoidance of doubt, a special
distribution); (c) immediately prior to the liquidation of the Company within the meaning of -
Regulations Section 1.704-1(b)(2)(ii)}(g); (d) immediately prior to the grant of an interest in the
Company (other than 2 de minimis interest) as consideration for the provision of services 1o or
for the benefit of the Company by an existing Unitholder acting in a Unitholder capacity or by a
new Unitholder acting in 2 Unitholder capacity or in anticipation of becoming a Unitholder
(including the issuznce of any LTIP Units); and (&) ai such other times as permitted or required
under Regulations; provided, however, that adjustments pursuant to elauses (a), (b), {(d} and (e}
(to the extent not required by Regulations) above shall be made only if the Trustee determines
that such adjustients are pecessary or appropnale to refiect the relative economic interests of the
Unitholders in the Company.

{3) In accordance with Regulations Section 1.704- I(b)(2)(iv)(¢), the Carrying Value
of Company assets distributed in kind shall be adjusted upward or downward to reflect any
Unrealized Gain or Unrealized Loss attributable to such Company property, as of the time any
such asset is distributed.

"(4) In determining Unrealized Gain or Unrealized Loss for purposes of this
Exhibit B, the aggregate cash amount and fair market value of all Company assets (including

L1 A

cash or cash equivalents) shall be determined by the Trustee using such reasonable méthod of
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valuation as it may adopt, or in the casc of a liquidating distribution pursuant to Article XII of
the Agreement, shall be determined and allocated by the Liquidator using such reasonable
methods of valuation as it may adopt. The Tristee, or the Liguidator, as the case may be, shall
allocate such aggregate fair market value among the assets of the Company in such manner as it
detcrmines in its sole and absolute discretion to amrive at a fair market value for individual

properties.

E. The provisions of the Agreement (including this Exhihit B and the other Exhibits
.to the Agreement) relating to the maintenance of Capital Accounts are intended 1o comply with
Regulations Section 1.704-1(b), and shall be interpreted and applied in a manner consistent with
such Reguiations. In the event the Trusiee shall determine that it is prudent to modify the
manner in which the Capital Accounts, or any debits or credits thereto (including, without
limitation, debits or credits relating to liabilities which are secured by contributed or distributed
property or which are assumed by the Company, the Trustee, or the Unitholders) are computed in
order to comply with such Regulations, the Trustee may make such modification without regard
to Article XTI of the Agreement, provided that it is not likely to have a material effect on the
amounts disiibutable to any Person pursuant to Aricle X1 of the Agreement upon the
. dissolution of the Company. The Trustee also shall (i) make any adjustments that are necessary
or appropriate to maintain equality between the Capital Accounts of the Unitholders and the
amount of Company capital reflected on the Company’s balance sheet, a5 computed for book
. pwrposes, in accordance with Regulations Section 1L.704-XbY2Xiv)(q), and (i) make any
appropriats modifications in the event unanticipated events might otherwise cause this
Agreement not to comply with Regulations Section 1.704-1(b).

2. No [nterest

No interest shall be paid by the Company on Capital Contributions or on balances in
Unitholders’ Capital Accounts.

3. No Withdrawal

No Unitholder shall be entitled to withdraw any part of its Capital Contribution or Capital
Account or to receive any distribution from the Company, excépt as pmv1dcd in Articles IlI, IV
V1 and XII of the Agreement.
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EXHIBIT C
SPECIAL ALLOCATION RULES

1. Special Allocation Rules.

Notwithstanding any other provision of the Agreement or this Exhibit C, the following
special allocations shall be made in the following order:

A Minimum Gain Chargeback. Notwithstanding the provisions of Section 3.1 of the
Agreement or any other provisions of this Exhibit C, if there is a net decrease in Company
Minimum Gain during any Fiscal Year, each Unitholder shall be specially allocated items of
Company income and gain for such year {and, if necessary, subsequent years) in an amount
equal to such Unitholder’s share of the net decrease in Company Minimum Gain, as determined
under Regulations Section 1.704-2(g). Allocations pursuant to the previous sentence shall be
made in proportion to the respective amounts required to be allocated to each Unitholder
pursuant thereto. The items to be so allocated shal] be determined in accordance with
Regnlations Section 1.704-2(f){(6). This Section 1.A is intended to comply with the minimum
gain chargeback requirements in Regulastions Section 1.704-2(f) and for purposes of this
Section 1.A only, each Unitholder’s Adjusted Capital Account Deficit shall be determined prior
to any other allocations pursuant to Section 5.1 of the Agreement or this Exbibit C with respect
to such Fiscal Year and without regard to any decrease in Unitholder Minimum Gain during such
Fiscal Year.

. B. Unitholder Minimum Gain Charseback. Notwithstanding any other provision of

Section 5.1 of this Agreement or any other provisions of this Exhibit C (except Section 1.4
hereof), if there is a net decrcase in Unitholder Minimum Gain attributable to Unitholder
Nonrecourse Debt during any Fiscal Year, each Unitholder who has a share of the Unitholder
Minimum Gain attributable to such Unithelder Nonrecourse Debt, determined in accordance
with Regulations Section 1.704-2(i)(5), shall be specially allocated items of Company income
and gain for such year (and, if necessary, subsequent years) in an amount equal to such
Unitholder’s share of the net decrease in Unitholder Minimum Gain attributable to such
Unitholder Norrecourse Debt, determined in accordance with Regulations Section 1.704-2(i)(4).
Allocations pursuant to the previous sentence shall be made in proportion 1o the respective
amounts required to be allocated to each Trustee and Unitholder pursuant thereto. The items to
be so allocated shall be determined in accordance with Regulations Section 1.704-2(i{(4). This
Section 1.B is intended to comply with the minimum gain chergeback requircuent in such
Section of the Regulations and shall be interpreted consistently therewith. Solely for purposes of
this Section 1.B, each Unitholder's Adjusted Capital Account Deficit shail be determined prior to
any other allocations pursuant to Section 5.1 of the Agreement or this Exhibit C with respect to
such Fiscal Year, other than allocations pursuant to Section 1.A herzof.

C. Qualified Income Offset. In the event any Unitholder unexpectedly receives any
adjustments, allocations or distributions described in Regulations Sections 1.704-1(b)(2)(ii){d)(4),
1.704-1(b)(2)(H)()(S), or 1.704-I(b)(2)({iXd)(6), and after giving effect to the allocations
required under Sections 1.A and 1.B hereof with respect to such Fiscal Year, such Unitholder has
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an Adjusted Capital Account Deficit, items of Company income and gain (consisting of a pro
rata portion of each jtem of Company income, including gross income and gain for the Fiscal
Year) shall be specifically allocated to such Unitholder in an amount and manner sufficient to
¢liminate, to the extent required by the Regulations, its Adjusted Capital Account Deficit created
by such adjustments, allocations or distributions as quickly as possible. This Section |.C is

“intended to constitute a “qualified income offset” under Regulations Section 1.704-
HbX2)()(d) and shall be interpreted consistently therewith,

D.  Cross Income Allocstion. In the event that any Unitholder has an Adjusted
Capital Account Deficit at the end of any Fiscal Year (after taking into account allocations to be
made under the preceding paragraphs hereof with respect to such Fiscal Year), each such
Upitholder shall be specially allocated items of Company income and gain (consisting of a pro
rata portion of each item of Company income, including gross income and gain for the Fiscal
Year) in an amount and manner sufficient to eliminate, to the extent required by the Regulations,
its Adjusted Capital Account Deficit.

E. Nonrecourse Deductions. Except as may otherwise be expressly provided by the
Trustes pursuant to Section3.2 of the Agreement with respect to other classes of Units,
Nonrecourse Deductions for any Fiscal Year shall be allocated only to the Unitholders holding
Class A Units in accordance with their respective Percentage Interests. If the Trustee determines
in its good faith discretion that the Company’s Noorecourse Deductions must be allocated in a
different ratio to satisfy the safe harbor requirements of the Regulations promulgated under
Section 704(b) of the Code, the Trustes is authorized, upon notice o the Unitholders, 1o revise
the prescribed ratio for such Fiscal Year to the numerically closest ratio which would satisfy
such requirements.

F. LUnitholder Nonrecourse Deductions. Any Unitholder Nonrecourse Deductions
for any Fiscal Year shall be specially allocated to the Unitholder who bears the economic risk of
loss with respect to the Unitholder Nonrecourse Debt to which such Unitholder Nonrecourse
Deductions are attributable in accordance with Regulations Sections 1.704-2(b)(4) and 1.704-
2(0). .

G. Adjustments Pursuant to Code Section 734 and Section 743. To the extent an
adjustment to the. adjusied tax basis of any Company agset pursuant to Section 734(b) or
743(b) of the Code is required, pursuant to Regulations Section 1.704-1(b)(2)(iv)(m), to be taken
into account in derermining Capital Accounts, the amount of such adjustment to the Capital
Accounts shall be treated as an item of gain (if the adjustment increases the basis of the asset) or
loss (if the adjustment decreases such basis), and such item of gain or loss shall be specially
allocated to the Unitholders in a manner consistent with the manner in which their Capital
Accounts are required to be adjusted pursuant to such Section of the Regulations.

H. Forfeiture Allocations. Upon a forfeiture of any unvested Units by any
Unitholder, gross items of income, gain, loss or deduction shall be allocated to such Unitholder if
and to the extent required by final Treasury Regulations promulgated after the date hereof (or, if
final Treasury Regulations have not yet been promulgated, to the extent determined by the
Trustee, in its sole discretion, as necessary) to ensure that allocations made with respect to all
unvested Units are recognized under Code Saction 704(b).
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" 1. The allocations set forth in clauses (A) through (F) of this Section 1 (“Regulatory
Allgcatigns™) are intended to comply with certain regulatory requirements, including the
requirements of Regulations Section 1.704-1(b) and 1,704-2. Notwithstanding the provisions of -
Section 3.1 of the Agreement, the Regulatory Allocations shall be taken into account in
allocating other items of income, gain, loss and deduction among the Unitholders so that, to the
extent possible without viclating the requirements giving rise to the Regulatory Allocations, the
net amount of such allocations of other items and the Regulatory Allocations to each Unitholder
shall be equal to the net amount that would have been allocated to cach such Unitholder if the
Regulatory Allocations had not been made.

2. Allocations for Tax Purposes

A Except as otherwise provided in this Section 2, for federal income tax purposes,
each item of income, gain, loss and deduction shall be allocated among the Unitholders in the
same manner as its correlative item of “book™ income, gain, loss or deduction is allocated
pursuant to Section 5.1 of the Agreement and Section 1 of this Exhibit C.

B.  In an attempt to eliminate- Book-Tax Disparities attributable to a Contributed
Property or Adjusted Property, items of income, gain, loss and deduction shall be allocated for
federal income tax purposes among the Unitholders as follows:

n (a) In the case of a Contributed Property, such items attributable
theretc shall be allocated among the Unitholders comsistent with the principles of
Section 704{c) of the Code to take into account the variation between the Section 704(c) Value
of such property and its adjusted basis at thc time of contribution’ (taking into account
Section 2 C of this Exhibit C); and

(b}  anmy item of Residual Gain or Residual Loss atwibutable to a
Contributed Property shell be allocated among the Unitholders in the same manner as its
correlanve item of “book™ gain or loss is allocated pursuant to Sectiop 5.] of the Agreement and

ction | of this Exhibit C.

2y (a) In the case of an Adjusted Property, such items shall

)] first, be allocated among the Unitholders in a manner
consistent with the principles of Section 704(c) of the Code to take into account the
Unrealized Gain or Unrealized Loss attributable 1o such property and the alocations
thereof pursuant to Exhibit B;

(ii)  second, in the evemt such property was. originaily a
Contributed Property, be allocated among the Unitholders in a manner consistent with
Section 2 B(1) of this Exhibit C; and

(t)  any item of Residual Gain or Residual Loss attributable 10 an
Adjusted Property shail be allocated among the Unitholders in the same manner its correlative
item of “book™ gain or loss is allocated pursuant to Section 3.1 of the Agreement and Sectign |
of this Exhibit C.
LN
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(@)  all other items of income, gain, loss and deduction shall be allocated
among the Unitholders the same manner as their correlative jtem of “book™ gain or loss is
allocated pursuant to Section 5.1 of the Agreement and Section ] of this Exhibit C.

C. To the extent Regulations promulgated pursuant to Section 704(c) of the Code

-permit 8 Company to utilize alternative methods to eliminate the disparities between the

Carrying Value of property and its adjusted basis, the Trustee shall, subject to any agreements
between the Company and a Unitholder, have the authority to clect the method 1o be used by the
Company and such election shall be binding on all Unitholders.



(3)  a]l other items of income, gain, loss and deduction shall be allocated
among the Unitholders the same manner as their comelative item of “book™ gain or loss is
allocated pursuant to Scetion 5.1 of the Agreement and Section I of this Exhibit C.

C. To the extent Regulations promulgated pursuant to Section 704(c) of the Code

permit a Company to utilize alternative msthods to eliminate the disparities between the

. Carrying Value of property and its adjusted basis, the Trustee shall, subject to any agreements
between the Company and a Unitholder, have the authority to elect the methad to be used by the

Company and such election shall be binding on all Unitholders. ' :
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- EXHIBIT D
NOTICE OF REDEMPTION

The undersigned hereby Urevocably (i) redeems Units in EQC
Operating Trust in' accordance with the terms of the Declaration of Trust of EQC Operating
Trust, as amended, and the Redemption Right referred to.therein, (ii) surrenders such Units and
all right, title and interest therein and (iii) directs that the Cash Amount or Shares Amount (as
determined by the Ttustee) deliverable upon exercise of the Redemption Right be delivered to
the address specified below, and if Shares are to he delivered, such Shares be registered or placed
‘in the name(s) and at the address(es) specified below. The undersigned hereby represents,
warrants, and certifies that the undersigned (a) has marketable and unencumbered title to such
Units, free and clear of the rights of or interests of any other person’ or eatity, (b) has the full
right, power and authority to redeem and surrender such Units as provided herein and (c) has
obtained the consent or approval of all persons or entities, if any, having the right to consult or
approve guch redemption and surrender.

Dated: Name of Unitholder:

(Signature of Unitholder)

(Street Address)

(City) (State) {Zip Code)

Signatore Guaranteed by:
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IF SHARES ARE TO BE ISSUED, ISSUE TO:

Name:

Social Security or tax identifying
number:
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EXHIBIT E

FORM OF DRO REGISTRY
PART 1 DRO UNITHOLDERS DRO AMOUNT
PART II DRO UNITHOLDERS
Exhibit E-1
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EXHIBIT F

NOTICE OF ELECTION BY UNITHOLDER TO CONVERT
LTIP UNITS INTO CLASS A UNITS ~ ©

The undersigned holder of LTIP Units hereby imrevocably (i) elects to convert

LTIP Units in EQC Operating Trust (the “Company™) into Class A Units in

accordance with the terms of the Declaration of Trust of the Company, as amended; and (ii)

directs thet any cash in lieu of Class A Units that may be deliverable upon such conversion be

delivered to the address specified below. The undersigned hereby represents, warrants, and

certifies that the undersigned (a) has title to such LTTF Units, free and clear of the rights or

" interests of any other person or entity other than the Company; (b) has the full right, power, and

authority to cause the conversion of such LTIP Units as provided herein; and (¢) has obtained the

" comsent to or approval of all persons or entities, if any, having the right to consent or approve
such conversion. '

Daicd: Name of Holder:

(Signature of Holder)

(Street Address)

{City) (State)  (Zip Code)

Signature Guaranteed by:
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ATTACHMENT A
SERIES D PREFERRED UNITS

A Defined Terms. Capitalized terms used bul not defined herein shall have the
meanings set forth for such terms in Annex A to the Trustee’s Declaration of Trust, to which this
Attachment A is attached. :

B. Desigpation and Number. A series of Units, designated as Series D Cumulative
Convertible Preferred Units (“Series D Preferred Units™), is hereby established. The number of
Series D Preferred Units shall be 4,915,196, The Series D Preferred Units shall be issued to the
Trustee and are intended to correspond to the outstanding 6-1/2% Series D Cumulative
Convertible Preferred Shares, $0.01 par value per share, of the Trustee (the “Series D Shares™),
with such preferences, rights, voting powers, restrictions, limitations as to distributions,
qualifications and terms and conditions of redemption as described in the Articles Supplementary
dated October 10, 2006 (the “Series 1) Articles Supplementary™) with respect to the Series D
Preferred Shares.

C. -Rank. The Series D Preferred Units will, with respect to rights to receive
distributions and to participate in distributions or payments upon [iquidation, dissolution or
winding up of the Trust, rank (a) senior to the Class A Units and any other Units of the Trust,
now or hereafter issued and cutstanding, the terms of which provide that such Units rank, as to
distributions and upon liquidation, dissolution or winding up of the Trust, junior to such Series D
Preferred Units (“Junior Units”), (b) on 2 parity with any Units of the Trust, now or hereafier
issued and outstanding, the terms of which specifically provide that such Units rank on a parity

~ with the Series D Preferred Units (“Parity Units™); and (¢} junior to all Units of the Trust, now or
hereafter issued and outstanding, the terms of which specifically provide that such Units rank
senior to the Series D Preferred Units.

D. istributions.

(i} Subject to the rights of holders of any Units ranking senior to the Series D
Preferred Units as to the payment of distributions, the holder(s) of the outstanding Series
D Preferred Units, shall be entitled to receive, when, as and if authorized by the Trust, out
of funds legally availabla for payment of distributions, cumulative cash distributions at
the rate of 6.50% per annum of the $25 liguidation preference of each Series D Preferred

- Unit (equivalent to $1.625 per annum per Seri¢s D Preferred Unit),

(i} Distributions op each outstanding Series D Preferred Unit shall be
curmulativé from end including the date of origmal issuance and shall be payable
quarterly in equal amounts in arrears on the E5th of each February, May, August and
November, commencing on [November 15, 2016])" (each such day being heceinafter
called a “Series D Distribution Payment Date™) at the then applicable annual rate;
provided, however, that if any Series D Distribution Payment Date falls on any day other

! To correspond to the first payment day following closing of the UPREIT Conveysion,
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than a Business Day (as defined in the Series D Articles Supplementary), the distribution
which would otherwise have been payable on such Series D Distribution Payment Date
may be paid on the next succeeding Business Day with the same force and effect as if
paid on such Series D Distribution Payment Date, and no interest or other sums shall
accrue on the amount so payable from such Series D Distribution Payment Date to such
next succeeding Business Day. Each distribution is payable to holders of record as they
appear on the books and records of the Trust at the close of business on the record date,
which shall be a dats designated by the Trust for the payment of distributions that is not
more than 60 days nor less than 10 days prior to the applicable distribution payment date.
Distributions shall accrue from and including the date of original issue or the most recent
Series D Distribution Payment Date to and excluding the next following Series D
Dividend Payment Date, whether or not there shall be funds legally availabie for the
payment of such distributions, whether the Trust hes earnings or whether such

. distributions are authorized. No interest, or sum of money in lieu of interest, shall be
payable in respect of any distribution payment or payments on the Series D Preferred
Units that may be in arrears. Holders of the Series D Preferred Units shall not be entitled
to any distributions, whether payable in eash, property or stock, in sxcess of full
cumulative distributions, as herein provided, on the Series D Preferred Units.
Distributions payable on the Series D Preferred Units for any period greater or less than a
full distribution period will be computed on the basis of a 360-day year consisting of
twelve 30-day months. After full cumulative distributions on the Series D Preferred Units
have been peid or declared and funds therefor set aside for payment with respect to a
dismribution period, the holders of Series D Preferred Units will not be entitled to any
fuither distributions with respect to that distribution period.

(ii) No distributions on the Series D Preferred Units shall be authorized and
declared by the Trust or paid or set apart for payment by the Trust at such time as the
terms and provisions of any agreement of the Trust, including any agreement relating to
its indebtedness, prohibits such declaration, payment or setting apart for payment or
provides that such declaration, payment or setting apart for payment would constitute a
breach thereof, or & default thercunder, or if such declaration or payment shall be
restricted or prohibited by law.

(iv)  So long as any Series D Preferred Units are outstanding, no distributions,
except as described in the immediately following sentence, shail be authorized and
deciared or paid or set apart for payment on any series or class or classes of Parity Units
for any period unless full cumulative distributions have been declared and paid or are
contemporaneously declared and paid or declared and a sum sufficient for the payment
thereof set apart for such payment on the Series D Preferred Units for all prior
distribution pericds. When distibutions are not paid in full or a sum sufficient for such
payment is not set apart, as aforesaid, all distributions authorized and declared upon the
Series D Preferred Units and all distributions authorized and declared upon any other
series or class or classes of Parity Units shall be authorized and declared ratably in
proportion to the respective amounts of distributions accrued and unpaid on the Series D
Preferred Units and such Parity Units.
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(v)  So long as any Series D Preferred Units are outsianding, no distributions
(other than distributions paid solely in Junior Units of, or in options, warranis or rights to
subscribe for or purchase, Junior Units) shal! be authorized and declared or paid or set
apart for payment or other distribution authorized and declared or made upon Junior
Units, nor shall any Junior Units be redeemed, purchased or otherwise acquired (other
than (i} & redemption, purchase or other acquisition of Units made for purposes of and in
compliance with requirements of an employee incentive or benefit plan of the Trustee or
any subsidiary, (ii} a conversion into or exchange for Junior Units, (i} redemptions for
the purpose of preserving the Trustee's qualification as a REIT (as defined in the
Agreement), or (iv) redemptions or exchanges of Units pursuant to the terms of the
Agreement), for any consideration (or any monies to be paid to or made available for a
sinking fund for the redemption of any such units) by the Trust, directly or indirectly
(cxcept by conversion into or exchange for Junior Units), unless in eagh case full
cumularive distributions on all outstanding shares of Series D Preferred Units and any
Parity Units at the time such distributions are payable shall have been paid or set apart for
payment for all past distribution pericds with respect to the Series D Preferred Units and
all past distribution periods with respect to such Parity Units.

_ (vi)  Any distribution payment made on the Scries D Preferred Units shall first
be credited against the sarliest accrued but unpaid distribution due with respect to such
Units which remains payable.

(vii) - Except as provided herein, the Scries D Preferred Units shall not be
entitled to participate in the earnings or assets of the Trust.

(viii) As used herein, the term “distribution” does not include distributions
payable solely in Junior Units on Junior Units, or ib options, Warrants or rights to holders
of Junior Units to subscribe for or purchase any Junjor Units.

E. Liquidation Preference.

) In the event of any liquidation, dissolution or winding up of the Trust,
whether voluntary or involuntary, before any payment or distribution of the assets of the
Trust shall be made to or set apart for the holders of Junior Units, the holders of the
Series I} Preferred Units shall be entitled to receive $25 per Unit (the “Liguidation
Preference”) plus an amount per Unit equal to all distributions (whether or not earned or
declared) accrued and unpaid thereon to, but not including, the date of final distribution
to such holders; but such holders of the Series D Preferred Units shall not be entitled to
any further payment. If, upon any such liquidation, dissolution or winding up of the
Trust, the assets of the Trust, or proceeds thereof, distributable among the holders of the
Series D Preferred Units shall be insufficient to pay in full the preferential amount
.aforesaid and liquidating payments on any other Parity Units, then such assets, or the
proceeds thereof, shall be distributed among the holders of such Series D Preferred Units
and any such other Parity Units ratably in accordance with the respective amounts that
would be payable on such Series D Preferred Units and any such other Parity Units if all
amounts payable thereon were paid in full. For the purposes of this Section E, none of

Attachment A-3

WDC - K 7000003 - TEI2 vit




GORPORATE CHARTER APPROVAL SHEET

kel EXPEDITED SERVICE ** ** KEEP WTTH DOCUMENT **
DOCUMENT CODE_7. & BUSINESS CODE Aftix Barcode Label Here
« DOTYTTIG
t
Close Stogk Nonstock
P.A. Re]jgio?:s
Merging (Transferor) 1:
; Affix Barcode Label Here
Surviving (Transferec)
! New Name
: FEES REMITTED .
Base Fee: i /06 ) Change of N
Org: & Cap. Fee: (O Change of al Office
Expodite Fr.:‘ 70, .~ Change of R.esxdent Agent
Penalty: P Change of Resuient Agent Address
State R.scmdmun Tax; Resignation oﬂ Resident Agent
State Transfer Tax: Designatien of Resident Agent
I Certified Copies and Resident Agent’s Address
’ Copy Fee: | 2 Change of Busfi.ncss Code
Certificates | :
Certificate of|Status Fee: Adoption of Axlzsumcd Name
Personal Property Filings: ]
Mul Processifng Foe: i
' i Other Cbange(s)
| TOTAL FEES: 35¢ ;
| .
Credit Card Check _ Y/ Cash "~ _ Code ﬁzi
’ Atteation:

Documentson | | Checks

Approved By: B t I’f

Keyed By: 1

COMMENT(S):

Mail: Names and Address

Stamp Work Order and Customer Number HERE




