DAlo

NIRRT

N 100362350251

(~ddress)

CryiState/ZipiPhone #)

[] pick- 52 [] wearr [ maw

- e IR T LA L
{Business Entiy Name) O4/01/21--01006--003  #++3R0, 1
(Document Mumber)
Cerified Copes Ceruficales of Status ,
9% )
Special Insirucuon s to Filing Officer 2
- B
=
~ 2

—
-3
[y ~
—— =
-t ) ~o
> 2

o= T

Oftice Use Only roo = —-

‘ sy 3% ] ——
o R

Gooom i

m, i (:;
- (.“,.- _“-"-'_,
— Ei N
m £

Loule (A




CORPORATION SERVICE COMPANY
1201 Hays Street
Talihasgsgee, FL. 32301
Phone: 850-558-1500

ACCOUNT NO. : I20000000195
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COST LIMIT /\& 350.00

ORDER DATE : March 23, 2021
ORDER TIME : 11:43 AM
ORDER NO. : 728781-015
CUSTOMER NO: 8142135

FOREIGN FILINGS

NAME : EXCHANGERIGHT NET-LEASED
PORTFOLIO 46 DST

XXXX QUALIFICATION (TYPE: CO)

PLEASE RETURN THE FOLLOWING AS PROOF OF FILING:
CERTIFIED COPY

XX PLATN STAMPED COPY
CERTIFICATE OF GCOD STANDING

CONTACT PERSON: Eyliena Baker -- EXTH# 61594

EXAMINER:




RESUBMIT

Please give original
submission date as file date.

FLORIDA DEPARTMENT OF STATE
Division of Corporations

April 1, 2021

CsC

SUBJECT: EXCHANGERIGHT NET-LEASED PORTFQOLIO 46 DST
Ref. Number: W21000039668

We have received your document for EXCHANGERIGHT NET-LEASED
PORTFOLIO 46 DST and your check(s) totaling $350.00. However, the enclosed
document has not been filed and is being returned for the following correction(s):

No trust agreement was attached a copy of the certificate of trust from Delaware
was sent not trust agreement.
Please return your document, along with a copy of this letter, within 60 days or

your filing will be considered abandoned.

If you have any questions concerning the filing of your document, please call
(850) 245-6052.

Neysa Culligan
Regulatory Specialist Il Letter Number: 321A00006224

www.sunbiz.org

Division of Corporations - P.O. BOX 6327 -Tallahassee, Florida 32314




AFFIDAVIT TO THE FLORIDA SECRETARY OF STATE
TO FILE OR QUALIFY

ExchangeRight Net-Leased Portfolio 46 DST

A Delaware Statutory TRUST

In accordance with Section 609.02 of the Florida Statutes, pertaining to
Common Law Declarations of Trust, the undersigned, the Chairman of the
Board of Trustees of ExchangeRight Net-Leased Portfolio 46 DST

(Name of Trust)
Delaware Trust hereby affirms in order to file or qualify

, d

(State)

ExchangeRight Net-L.eased Portfolio 46 DST .in the State of Florida. -
(Name of Trust) - r{}_
=
1. Two or more persons are named in the Trust. . ’},
2. The principal address is 1055 E. Colorado Blvd. Ste. 310 31 «.
Pasadena, CA 91106 My
s
=

3. The registered agent and street address in the State of Florida is:

Corporation Service Company

1201 Hays Street, Tallahassee, FL, 32301

4. Acceptance by the registered agent: Having been named as registered
agent to accept service of process for the above named Declaration of Trust
at the place designated in this affidavit, I hereby accept the appointment as
registered agent and agree to act in this capacity.

S, O

e ]

(Signature of Registered Agent)

. I certify that the attached is a true and correct copy of the Declaration of
Trust under which the association proposes to conduct its business in
Florida. A

‘Xﬁu“ T
Name: David Fisher
Chairman of the Board of Trustees

NOTARY

Filing Fee: $350.00

Certified Copy: $ 8.75 (optional)
CR2E063(3/00)

66 0 Wy ng NYH 142




N

Delaware

The First State

X, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY "EXCHANGERIGHT NET-LEASED PORTFOLIO 46
DST" IS DULY FORMED UNDER THE LAWS OF THE STATE OF DELAWARE AND IS
IN GOOD STANDING AND HAS A LEGAL EXISTENCE SO FAR AS THE RECORDS OF
THIS OFFICE SHOW, AS OF THE TWENTY-FOURTH DAY OF MARCH, A.D. 2021.

AND I DO HEREBY FURTHER CERTIFY THAT THE SAID "EXCHANGERIGHT
NET-LEASED PORTFOLIO 46 DST” WAS FORMED ON THE EIGHTEENTH DAY OF

FEBRUARY, A.D. 2021.

=

‘Q_mm W, Busteck, Srenttary o Staly

Authentication: 202807702
Date: 03-24-21

5162799 8300
SR# 20211020506

You may verify this certificate online at corp.delaware.gov/authver.shtm|




State of Delamare
Secretary of State
Division of Corporations
Deliversd 03:41 PM 02/1812021
FILED 03:41 PM 02/1872021
SR 20210519222 - FileNumber 5161799

STATE of DELAWARE
CERTIFICATE of TRUST

This Certificate of Trust is filed in accordance with the provisions of the
Delaware Statutory Trust Act (Title 12 of the Delaware Code, Section 3801 et seq.) and
sets forth the following:

s First: The name of the trust is
ExchangeRight Net-Leased Portfolio 46 DST

» Second: The name and address of the Delaware trustee is

Gregory Harrison, Farmers Bank Bldg.,Suite 1410,301 N.
Market Street, Wilmington, Delaware 1%801

» Third: (Insert any other information the trustees determine to include therein.)

By:_ﬂurm.mg.a_‘&iﬁm
Thustee(s)

Name; Gregory Harrison
Typed or Printed




TRUST AGREEMENT
OF
EXCHANGERIGHT NET-LEASED PORTFOLIO 46 DST
DATED AS OF
FEBRUARY 18, 2021
BY AND AMONG
EXCHANGFERIGHT REAL ESTATE, LLC,

AS DEPOSITOR,
EXCHANGERIGHT ASSET MANAGEMENT, LLC,
AS MANAGER
AND
GREGORY HARRISON,

AS TRUSTEE
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TRUST AGREEMENT
OF
EXCHANGERIGHT NET-LEASED PORTFOLIO 46 DST,
A DELAWARE STATUTORY TRUST

This Trust Agreement, dated as of February 18, 2021 (as the same may be amended or
supplemented trom time to time, this “Trust Agreement™). is made by and among ExchangeRight
Real Estate. LLC. a Califormia limited liability company (the “Depositor™). ExchangeRight Asset
Management. LLC. a California limited liability company. as Manager (the “Manager™). and
Gregory Harrison. as Trustee {(the “Trustee™).

RECITALS

A. The Depositor and Trustee have agreed to form ExchangeRight Net-Leased
Portfolio 46 DST, a Delaware statutory trust (the “Trust™) formed by and in accordance with, and
governed by. this Trust Agreement in accordance with Chapter 38 of Title 12 of the Delaware
Code, 12 Del. C. §§3801 ¢t seq. (the “Statutory Trust Act™).

B. The Trust shall directly acquire certain properties as more particularly described on
Exhibit A (collecuvely. the “Real Estate™) from various unaffiliated third party scllers
(collectively. “Sellers™).

C. The Trust desires to enter mto a loan in the amount of approximately $59.250.000
(the "Loan™) with Citigroup Global Markets Inc. (the “Lender™) and secured by the Financing
Documents and other documents evidencing or securing the Loan,

D. The Depaositor intends to pav 3100 in cash to the Trust pursuant to this Trust
Agreement in exchange {or 100 newly-issued Class 2 Beneficial Interests (as hereinafter defined)
in the Trust issued to Depositor.

E. It is anticipated that the Investors will acquire Class | Beneficial Interests (as
hereinafier defined) in the Trust in exchange for payment of cash to the Trust and become Class |
Beneticial Owners (as hercinatter defined) in accordance wiih the provisions of this Trust
Agreement, which cash will be used by the Trust to (i) pay commissions, costs. tees and expenses
of the offering of Class 1 Beneficial Interests to the Investors by the Trust, and (ii) redeem the
Depositor’s Class 2 Beneficial Interests on a proportionate basis, in ¢ach case. pursuant to Section
6.5 hereof. Upon the sale of all of the Class 1 Beneficial Interests, the Depositor will no longer
have any interest in the Trust and no Class 2 Beneficial Interests will remain outstanding, all in
accordance with the provisions of this Trust Agreement; provided that the sole member of the
Depositor will purchase one (1) Class | Beneficial Interests as required by the Lender pursuant 1o
the terms of the Loan.

I The Real Estate will be owned solely by the Trust and, along with the Master Lease
Agreement (as hereinafter defined). will be the only non-cash assets of the Trust.

G. The Real [Estate is intended to be subject to certain Financing Documents (as
hercinatier defined). the Master Lease Agreement and the underlying tenant leases.



H. Concurrently with the acquisition of the Real Estate and the Loan Closing Date. the
Trust will enter into a Master Lease Agreement with ExchangeRight NLP 46 Master Lessee, L1.C.
a Delaware limited liability company ("Master Lessee™) an Affiliate of the Depositor. under
which the Trust will assign to the Master Lessee all rights and obligations under the leases to which
the Real Estate is currently subject and the Master Lessce will pay the Annual Base Rent (as
hereinafter detined) 1o the Trust,

. The Trust has appointed the Manager to undertake certain actions and perform
certain duties pursuant to this Trust Agreement.

NOW, THEREFORE., in consideration of the mutual agreements herein contained and
other good and valuable consideration. the receipt and sufficiency of which are hercby
acknowledged. the partics hereby agree as follows:

ARTICLE 1
DEFINITIONS AND INTERPRETATION

Section .1 Definitions. Capitalized terms used in this Trust Agreement shall have the
following meanings:

“Affiliate™ means, as to any Person, any other Person that (i) owns directly or indirectiy
ten percent (10%) or more ot all equity interests in such Person, and/or (ii) is in Control of, is
Controlled by or is under common Control with such Person. and/or (iii) is a director or officer of,
or a gencral partner or managing member in, such Person or of an Affiliate of such Person.

“Annual Base Rent™ means the amount of rent payable cach year by the Master Lessee to
the Trust pursuant to the Master Lease Agreement.

“Beneficial Interest”™ means a beneficial interest in the Frust. as such term is used in the
Statutory Trust Act. which interests shall be Class | Beneficial Interests and/or Class 2 Beneficial
Interests.

“Beneficial Owner” means each Person who, at the time of determination, holds a
Beneficial Interest as reflected on the most recent Ownership Records.

“Business Dav™ means any day other than a Sawrday, Sunday or any other day on which
national banks in New York, New York, or the place of business of the trustee under a
Securitization {or. if no Securiuization has occurred. Lender), or any servicer of the Loan or the
financial institution that maintains any collection account for or on behalf of any servicer of the
Loan or any Rescrve Funds or the New York Stock Exchange or the Federal Reserve Bank of New
York is not open for business,

"Certificate of Trust”™ means the certificate of trust of the Trust in substantially the form of
Exhibit B.

“Class | Beneficial [nterests™ means the Benceticial Interests held by the Investors,

“Class 2 Beneficial Interests™ means the Beneticial Interests held by the Depositor,
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“Class | Beneticial Owners™ means the holders of Class | Beneficial Interests.

“Class 2 Beneficial Owner™ means the holders of Class 2 Beneficial Interests.

“Closing Date”™ means that date of the first sale of Class 1 Beneficial Interests.
“Code™ means the Internal Revenue Code of 1986, as amended trom time to time.
“Conversion™ has the meaning given to such term in Section 9.2(b).

“Conversion Notice™ means the notice, in substantially the form of Exhibit E. issued by the
Depositor to the Trustee and the Manager.

“Control™ means. with respect to any Person, the possession, directly or indirectly. of the
power to direct or cause the direction of the management and policies of such Person. whether
through the ownership of voting securitics or other beneficial interests, by contract or otherwise,
and Control shall not be deemed absent solely because another Person shall have veto power with
respect 10 major decisions. The terms “Controlled™ and “Controlling™ shall have correlative
neanings.

“Depositor™ has the meaning given to such term in the introductory paragraph hereof,

“Disposition™ means any sale, disposition, transfer, merger or exchange roll-up transaction
pursuant to Section 721 of the Code with respect to the Real Estate.

“Effective Date™ means the date of this Trust Agreement as specified in the introductory
paragraph hercof.

“Lmbargoed Person™ has the meaning assigned to that term in the Loan Agreement.

“Event of Detault™ has the meaning assigned to that term in the Loan Agreement,

“Exhibit” imcans an exhibit attached to this Trust Agreement, unless otherwise specitied.

“Financing Documents™ means the “Loan Documents™ as such term is defined in the Loan
Agreement, as such Loan Documents may hereafter be amended. restated. extended. increased,
supplemented. severed or otherwise modified from time o time,

“Independent Director™ means a trustee of the Trust. who shall be an individual with at
least three (3) years of employment experience serving as an independent director at the time of
appointment who 1s provided by, and is in good standing with, CT Corporation, Corporation
Service Company, National Registered Agents. Inc.. Wilmington Trust Company, Stewart
Management Company, Lord Securitics Corporation or, if none of those companies is then
providing professional independent directors, trustees or managers or. after a Securitization is not
acceptable to the Rating Agencies (as defined in the Loan Agreement). another
nationally-recognized company reasonably approved by Lender and if required by Lender after a
Securitization, the Rating Agencies. in cach case that is not an Affiliate of the Trust and that
provides professional independent directors. trustees or managers and other corporate services in

(8]



the ordinary course of its business. and which individual 1s duly appointed as a trustee of the Trust
and 1s not. and has never been. and will not while serving as independent dircctor, trustee or
manager be: (i) a member (other than an independent, non-cconomic “springing”™ member).
partner. equitvholder. beneficiary, manager. director, ofticer or employce of the Trust. or any of
its respective equitvholders, beneficiaries or Atfihates (other than as an independent director.
trustec or manager ot an Aftiliate of the Trust that is not in the direct chain of ownership ot the
Trust and that is required by a creditor to be a single purpose bankruptcy remote entity. provided
that such independent director. trustee or manager is employed by a company that routinely
provides professional independent directors. trustees or managers in the ordinary course of
business); (it} a customer, creditor, supplier or service provider (including provider of professional
services) to the Trust or any of its respective equityholders. beneficiaries or Affiliates (other than
a nationally-recognized company that routinely provides protessional independent directors.
trustees or managers and other corporate services to the Trust or any of its respective equityholders.
beneticiarics or Affiliates in the ordinary course of business): (i1i) a family member of any such
member, partner. equityholder. beneficiary. manager. director. officer, emplovee. creditor,
supplier or service provider: or (iv) a Person that Controls or is under common Control with
(whether directly. indirectly or otherwise) any of the Persons referred to in clauses (i), (ii) or (ii1)
above. A natural person who otherwise satislies the foregoing definition other than subparagraph
(i) by reason of being the independent director or trustee shall not be disqualified from serving as
an independent director or trustee of the Trust, provided that the fees that such individual earns
from serving as independent directors. trustees or managers of such Affiliates in any given year
constitute in the aggregate less than five percent (5%) of such individual s annual income for that
year.

“Independent Director Event™ means. with respect to an Independent Director, (i) any acts
or omissions by such Independent Director that constitute willful disregard of such Independent
Director’s duties under the applicable organizational documents. (ii) such Independent Dircctor
engaging in or being charged with. or being convicted of, fraud or other acts constituting a crime
under any law applicable 10 such [ndependent Director, (iii) such Independent Director is unable
to pertorm his or her duties as Independent Director due to death, disability or incapacity. or (iv)
such Independent Director no longer meeting the definition of Independent Director in this Trust
Agreement.

“Investors™ means purchasers of Class 1 Beneficial Interests,
“Lender™ has the meaning given to such term in Recital C.

“Lender Consent™ means (i) with respect 10 any action taken at any time betore the Loan
or any portion thereol has been sold or assigned to a sccuritization trust. that the Lender has
consented in writing 1o such action, and (ii) with respect to any action taken at any time afier the
Loan or any portion thereof has been sold or assigned o a securitization trust, that the Lender has
consented in writing and cach Rating Agency shall have been given ten days prior notice thereof
and that each of the Rating Agencies shall have notified the Manager in writing that such action
will not result in a reduction or withdrawal of the then current rating by such Rating Agency of
any of the scecuritics issued by such sccuritization trust,

“Lender Conversion Notice™ has the meaning set forth in Section 9.2(a)6).




“LLC™ means a newly tormed Delaware limited liability company.

"LLC Agreement”™ has the meaning given to such term in Section 9.2(a).

“Loan Agreement’ means that certain Loan Agreement to be entered into between Lender
and the Trust, as borrower, in connection with the acquisition of the Real Estate, as the same may
hereatter bc amended. restated, extended. increased, supplemented. severed or otherwise moditied
from time to time,

“Loan Closing Date™ means the date of the closing and funding ot the Loan to the Trust.

“Manager™ means ExchangeRight Asset Management, L1.C, a Calitorma limited liability
company ot any successor manager appointed pursuant to the terms of this Trust Agreement.

“Master Lease Agreement”™ means that Master Lease Agreement between the Trust and the
Master [essce relaung to the Real Estate, together with all amendments, supplements and
modifications thereto.

“Masler Lessee™ has the meaning given to such terni in Recital H.

“Material Action™ means to file a petition for relief with respect to the Trust under Title
I'1. United States Code (or any successor statute), 10 institute proceedings to have the Trust
declared bankrupt or insolvent, or consent to the institution of bankruptey. insolvency or similar
proceedings against the Trust. or file a peution seeking. or consent to. reorganization or relief with
respect to the Trust under any applicable Federal or state law relating to bankruptey or insolvency.
or consent to the appointment of a receiver, liquidator, assignee, trustce. sequestrator (or other
similar oftficial} of the Trust or any material part of the Trust Estate, or make any assignment for
the benefit ot creditors of the Trust. or admit in writing the Trust's inability to pay its debis
generally as they become due, or take action in furtherance of any such action, or dissolve or
liquidate the Trust (other than following the conveyance of the Real Estate as provided in Section
9.2). or consolidate or merge the Trust with or into any Person. or sell (other than as provided in
Section 9.3) or exchange all or substantially all of the Trust Estate.

“Maturity Date™ has the meaning assigned to that term in the Loan Agreement.

“Ownership Records™ means the records maimained by the Manager. substantially in the
form of Lxhibit C. indicating from time to time the name. mailing address and Percentage Share
of each Beneficial Owner, which records shall be revised by the Manager contemporancously to
reflect the issuance of Beneticial Interests. changes in mailing addresses or other changes.

“Percentage Share™ means. for each Beneficial Owner, the percentage of the aggregate
Beneticial Interest in the Trust held by such Beneficial Owner as reflected on the most recent
Ownership Records. For the avoidance of doubt, the sum of (a) the Percentage Share of the Class
| Beneficial Interests and (b) the Percentage Share of the Class 2 Beneficial Interests at all times
shall be 100%.

“Permitted Investiment™ has the meaning set torth in Section 7.1.




“Person” means any individual, corporation. partnership, joint venture, himited hability
company. estate. trust, unincorporated association. any fiederal. state. county or municipal
government or any bureau. department or agency thereof and any fiduciary acting in such capacity
on behalt of any of the foregoing.

“Property Manager™ means NLP Management, LLC. an lowa limited habtlity company or
any successor property manager appointed pursuant to the terms of this Trust Agreement.

“Purchase Agreement” means the agreement to be entered into by the Trust (through the
Manager), the Depositor and cach Investor with respect to the acquisition of Class | Beneficial
Interests.

Rating Agency™ has the meaning assigned to that term in the Loan Agreement.
“Real Estate”™ has the meaning given to such term in Recital B hereot,

“Real Estate Agreement™ means the purchase agreements relating o the Real Estate
between the Trust and Sellers, and all amendments and supplements thereto. together with all other
documents and agreements executed in connection therewith or contemplated thereby,

Regulations™ means U.S. Treasury Regulations promulgated under the Code.
“Reserve Funds™ has the meaning assigned to that term in the Loan Agreement
“Reserves™ has the meaning given to such term in Section 7.1,

“Sccretary of State™ has the meaning given to such term in Section 2.1(b).

=

“Section” means a section of this Trust Agreement, unless otherwise specified.
“Securities Act” means the Securitics Act of 1933, as amended.
“Securitizauon™ has the meaning assigned to that term in the Loan Agreement.

“Sellers™ has the meaning given to such term in Recital B hercot,

“Statutory Trust Act™ has the meaning given to such term in Recital A hereof.

“Transactton_Documents™ means the Trust Agreement. the Purchase Agreement. the
Master Lease Agreement and the Financing Documents. together with anv other documents o be
exccuted in furtherance of the investment activities ot the Trust.

“Trust Agreement™ has the meaning given to such term in the introductory paragraph
hereof.

“Trust Estate™ means all of the Trust’s right, title, and interest in and to (a) the real property,
consisting of all the Real Estate and improvements thereon, (b) the rights and remedies under the
Master Lease Agreement, (i) the specitied pavments required to be made under the tenant leases
with respect to the Real Estate. (iv) amounts in or to be deposited in the Reserves, and (v) any
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proceeds of the foregoing.

“Trustee™ means Gregory Harrison or any successor trustce appointed pursuant to Section
2.1(a) of this Trust Agreement.

“Trustee Covered Expenses™ has the meaning given to such term in Section 4.5,

“Trustee [ndemnified Persons™ has the meaning given to such termi in Section 4.5,

ARTICLE 2
GENERAL MATTERS

Scction 2.1 Qreanizational Matters.

(a) Gregory Harrison is hereby appointed as the Trustee. and Gregory Harrison
hereby accepts such appointment.

{b) The Depositor hereby authorizes and directs the Trustee to execute and tile
the Certificate of Trust in the office of the Secretary of State of the State of Delaware (the
“Secretary ot State™), and authorizes the Trustee 10 execute and tile in the office of the Secretary
of State such certiticates as may from time to time be required under the Statutory Trust Act or
any other Delaware law.

(c) The name of the Trust 15 “ExchangeRight Net-Leased Portfolio 46 DST.™
Any reference 10 the Trust shall be a reference to the statutory trust formed pursuant o the
Certificate of Trust and this Trust Agreement and not to the Trustee or the Manager individually
or to the oftficers, agents or emplovees of the Trust, the Trustee or the Manager or any agents or
representatives thercof,

(d) The principal office of the Trust, and such additional oftices as the Manager
may determine to establish, shall be located at such places inside or outside of the State of
Delaware as the Manager shall designate from time to time. As of the Effective Date. the principal
office of the Trust is located c/o the Manager at 1053 E. Colorado Blvd., Suite 310, Pasadena. CA
91106.

(<) Legal tide wo the Trust Estate shall be vested in the Trust as a separate legal
entity.

Section 2.2 Declaration of Trust and Statement of Intent.

(a) The Trustee hercby declares that it shall hold the Trust Estate in trust for the
benefit of the Beneficial Owners upon the terms set forth in this Trust Agreement.

(b) it is the intention of the parties that the Trust constitute a “statutory trust,”



the Trustee is a “trustee.” the Manager 1s an “agent”™ of the Trust. the Beneficial Owners are
“beneticial owners.” and this Trust Agreement is the “governing instrument™ of the Trust. each
within the respective meaning provided in the Statutory Trust Act.

Seciton 2.3 Purposes. The purposes of the Trust are, subject to this Trust Agrecment.
to: (a) acquire the Real Estate and enter into the Master Lease Agreement and the Financing
Documents: (b) preserve the capital investment of the Investors; (¢) realize income through the
ownership and eventual sale or disposition of the Real Estate: (d) make monthly distributions to
the Investors from cash generated by ownership of the Real Estate; and (¢) 1ake only such other
actions as the Manager deems necessary to carry out the foregoing.

ARTICLE 3
PROVISIONS RELATING TO THE LOAN AND TAX TREATMENT

Section 3.1 Article 3 Supercedes All QOther Provisions of this Trust Agreement. This
Article 3 contains certain provisions required by the Lender in connection with the LLoan or
intended 1o achieve the desired treatment of the Trust. the Beneficial Owners and Beneficial
Intercsts for United States federal income tax purposes. To the extent of any inconsistency
between this Article 3 and any other provision of this Trust Agrecment. this Article 3 shall
supercede and be controlling; provided. however, that nothing in this Article 3 shall limit or impair
the Trust’s power and authority to execute and deliver. and 1o perform its obligations under, the
Transaction Documents and further provided that the requirements of this Article 3 shall be
enforceable to the maximum extent permissible under the Statutory Trust Act. The terms of this
Trust Agreement are further limited by and subject to the provisions of the Financing Documents

while the Loan is outstanding.

Section 3.2 Provisions Relating to Loan.

(a) This Section 3.2 is intended to qualify the Trust as a special purpose
bankruptcy remote entity for purposes of the Loan and pursuant to the Loan Agreement. So long
as any portion of the Loan is outstanding the provisions of this Section 3.2 shall be in full force
and effeet; provided, however, that the provisions of this Section 3.2 shall cease to be of force or
eftect following the repayment or deteasance of the Loan in tull, in each case in accordance with
the terms and conditions of the Financing Documents and Lender is provided written notice of’
such determination and agrees in writing with such determination. Without limiting the forgoing.
all of the terms of this Trust Agreement are further limited by and subject to the provisions of the
Financing Documents while the Loan or any portion thereof is outstanding.

(b) To the fullest extent permitted by applicable law, the Manager and the
Trustee shall not be authorized or empowered, nor shall such Persons permit the Trust. to take any
Material Action.

() The Manager shall cause the Trust to do or cause 10 be done all things
necessary to preserve and keep in full force and effect its existence, rights and franchises. [n
furtherance of the toregoing, and notwithstanding any provision hereof (o the contrary, so long as
any obligations secured by the Note (as detined in the Loan Agreement) remain outstanding and
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not discharged in full, the Manager covenants that the Trust has not and will not:

(h

)

(7)

(8)

engage in any busingss or activity other than the ownership,
operation and maintenance of the Real Estate. and activities
incidental thereto;

acquire or own any assets other than such party’s interest in (i) the
Real Estate. and (i1) such incidental Personal Property (as defined in
the Loan Agreement) as may be necessary for the ownership and
operation of the Real Estate:

merge into or consolidate with any Person. or dissolve. terminate.
liquidate in whole or in part, transter or otherwise dispose of all or
substantially all of its assets or change its legal structure:

(i) fail o obscrve all organizational formalities necessary o
maintain its scparate existence, or fail to preserve i1s existence as an
entity duly organized, validly existing and in good standing {if
applicable) under the applicable Legal Requirements (as defined in
the Loan Agreement) of the jurisdiction of its organization or
formation. or (i) amend. modity, terminate or tail 1o comply with
the provisions of its organizational documents, in cach case without
the prior written consent of Lender:

own any subsidiary, or make any investment in, any Person:

commingle its assets with the assets of any other Person, or permit
any Affiliate or constituent party independent access to its bank
accounts:

incur any debt. secured or unsecured. direct or contingent (including
guarantecing any obligation), other than the Debt (as defined in the
Loan Agreement) and other permitted indebtedness pursuant 10
Section 5.22 of the Loan Agrecment;

fail to maintain its records. books ot account. bank accounts,
financial statements. accounting records and other entity documents
separate and apart from those of any other Person: except that
Trust’s financial position. assets, liabilitics, net worth and operating
results may be included in the consolidated financial statements of
an Affiliate, provided that (i) appropriate notation shall be made on
such consolidated financial statements to indicate the scparate
dentity of Trust from such Affiliate and that Trusts assets and
credit are not available to satisfv the debts and other obligations of
such Affiliate or any other Person, and (ii) Trusts assets, liabilities
and net worth shall also be listed on Trust’'s own scparate balance
sheet;



)

(10)

(14}

(16)

except for capital contributions or capital distributions permitted
under the terms and conditions of the Trust's organizational
documents and properly reflected on its books and records. enter
into any transaction, contract or agreement with any Beneficial
Owner or guarantor of the obligations of Trust. or any Affihate of
the foregoing. except upon terms and conditions that are intrinsically
fair. commercially reasonable and substantially similar to thosc that
would be available on an arm’s-length basis with unaffiliated third
partics;

maintain its assets in such a manner that it will be costly or difticult
to segregate, ascertain or identify its individual assets from those of
any other Person:

assume or guaranty the debts of any other Person. hold itself out o
be responsible for the debis of any other Person, or otherwise pledge
its assets to secure the obligations of any other Person or hold out its
credit or assets as being available o satisfv the obligations of any
other Person:

make any loans or advances to any Person. or own any stock or
securities of, any Person. or buy or hold cvidence of indebtedness
issued by any other Person;

tail 1o (i) file its own tax returns separate from those of any other
Person, except to the extent that Trust is treated as a “disrcgarded
entity” for tax purposes and is not required to file tax returns under
applicable Legal Requirements, and (ii) pay any taxes required to be
paid under applicable Legal Requirements: provided. however. that
the Trust shall not have any obligation to reimburse its equityholders
or their Affiliates for any taxes that such cquityholders or their
Affiliates may incur as a result of any profits or losses of the Trust;

fail to (i) hold itsclf out to the public as a legal entity separate and
distinct from any other Person, (it) conduct its business solely in its
own name or (iii) correct any known misunderstanding regarding its
separate identity:

fail to intend to maintain adequate capital for the normal obligations
reasonably foresceable in a business of its size and characier and in
light of its contemplated business operations; provided. however,
that the forcgoing shall not require the Beneficial Owners to make
additional capital contributions to Trust:

without the unanimous written consent of all of its trusiees or
Beneficial Owners, and the written consent of all directors or
managers of Trust or each SPE Party (as defined in the Loan
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(17)

(18)

(19

(20)

(20

Agreement), as applicable, including, without linntation. each
Independent Director, take any Material Action or action that might
cause such entity to become insolvent:

fail o fairly and reasonably allocate shared expenses {(including.
without limitation. shared office space and services performed by an
employee ot an Aftiliate) among the Persons sharing such expenses;

fail to intend to remain solvent or pay its own liabilitics (including.
without limitation, salarics ot its own employvees) only from its own
funds; provided. however, that the foregoing shall not require
Trust’s Beneficial Owners to make addivional capital contributions
to Trust;

acquire obligations or securities of its Beneficial Owners or their
affiliates. as applicable;

tail to maintain a sufficient number of cmplovees in light of its
contemplated business operations:

fail to maintain and use separate stationery. invoices and checks
bearing its own name;

have anv of its obligations guaranteed by an Afiiliate, except as
contemplated by the Loan Documents;

identify tself as a department or division ot any other Person; or

violate or cause to be violated the assumptions made with respect to
the Trust. Guarantor, Master Lessee or any SPE Component Entity
in any Insolvency Opinion,

Failure of the Manager o comply with any of the foregoing covenants or any other covenants
contained in this Trust Agreement shall not aftect the status of the Trust as a separate legal entity
or the limited liability of the Beneficial Owners.

(d) The Manager and the Trustee cach covenants and agrees that prior to the
date which is one vear and one day afier the date upon which atl obligations under the Financing
Docunients have been paid in {ull. neither the Manager nor the Trustee will institute against, or
Join any other Person in instituting against, the Trust any bankruptcy. reorganization. arrangement,
insolvency or liquidation proceeding or other proceedings under any applicable insolvency law.
This Sceuon 3.2(d) shall survive the termination of this Trust Agrecment or the resignation,
removal or replacement of the Trustee and/or Manager under this Trust Agreement.



(e) Without intending to limit the provisions of Section 3.3(b). no Material
Action shall be taken, instituted or joined in by the Trust without the written consent of both the
Trustee and the Manager (and if the Trustee has resigned or been removed. no Material Action
may be taken until a new Trustee satistying the requirements of this Trust Agreement has been
appointed and has consented to such Matcrial Action).

(N For so long as the Loan or any portion thereof is outstanding. Lender is an
intended third party beneficiary of this Trust Agreement,

(2) Notwithstanding anything to the contrary in this Trust Agreement. so long
as the Loan or any portion thereof is outstanding, no pavment trom the Trust Estate (as distinct
tfrom other sources. such as insurance proceeds) of any indemnity under this Trust Agreement shall
be payable from amounts allocable to any other Person pursuant to the Financing Documents and
all indemnification obligations set forth in this Trust Agreement shall be tully subordinate to the
[.oan and shall not constitute a clanm against the Trust in the event its cash tlow is insufiicient to
pay its obligations, nor shail it constitute a ¢laim against any bencficial owner of an interest in the
Trust.

(h) While the Financing Documents remain in effect, any and all rights of the
Investors pursuant 1o the terms of this Trust Agreement are subordinate to the rights of the Lender

under the Financing Documents.

Section 3.3 Provisions Relaung to Tax Treatment.

(a) Prior to the issuance of the Conversion Notice, the sole Beneficial Owner
of the Trust shall be the Depositor. The rights ot the Depositor (as the Class 2 Beneficial Owner)
with respect to the asscts and property held by the Trust, as set forth in Section 6.11 hereof, are
such that the Trust will be characterized at such time as a ~business entity” within the meaning of
Regulation Section 301.7701-3. Because the Depositor will be the sole Beneficial Owner, the
Trust will be characterized as a disregarded entity. and all assets and property of the Trust shall be
treated for and only for federal income tax purposes as asscts and property of the Depositor.

(b) Upon the issuance of the Conversion Notice. the special rights of Depositor
(as the Class 2 Beneficial Owner). as set forth in Section 6.2, will terminate, as set forth in Section
6.12, and the Depositor will have the same rights as a Class 1 Beneficial Owner. At that time, the
Depositor will be deemed for federal income tax purposes to have transferred the Real Estate to a
separate entity {the Trust) which will be classitied for federal income tax purposes as specified in
Section 3.3(c).

(c) [t is the intention of the parties hereto that upon and at all times after the
issuance of the Conversion Notice that the Trust shall constitute an investment trust pursuant o
Regulation Section 301.7701-4(c) and cach Beneticial Owner shall be treated as a “*grantor” within
the meaning of Code Section 671, As such. the parties further intend that each Beneficial Owner
shall be treated for federal income tax purposes (but not for any other purposes) as if it holds a
direct ownership interest in the Real Estate and all other assets comprising the Trust Estate. Each
Bencficial Owner agrees to report its interest in the Trust in a manner consistent with the foregoing
and otherwise not to take any action that would be inconsistent with the foregoing. Upon and after
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issuance of the Conversion Notice. none of the Trustee, the Manager. the Beneficial Owners and/or
the Trust shall have any power and authority, or shall be authorized. and each of them is hereby
expressly prohibited trom taking, and none of them shall be allowed 1o 1ake. any of the following
actions:

(N sell, transfer. exchange or otherwise dispose of the Real Estate
except as required under Article 9 or as required to conserve and protect the Trust Estate;

(2) invest any cash held by the Trust (including Reserves) in anvthing
other than U.S. Treasury obligations or deposits in tederally-insured institutions;

(3 reinvest any monies of the Trust. except to make minor non-
structural moditications or repairs to the Real Estate permiued hercunder or in accordance with
Scection 7.0

{4) upon the Disposition of the Real Estate pursuant to Article 9, re-
invest the proceeds of such Disposition:

(3) renegotiate, alter or extend the terms of the Loan or enter imto any
new financing. except in the case of the Master Lessee’s bankruptey or insolvency:

(6) renegotiate, alter or extend the terms of the Master Lease Agreement
or enter into new leases, except in the case of the Master Lessee’s bankruptey or insolvency;

(7) make any modifications to the Real Estate other than minor non-
structural modifications or repairs as necessary to maintain the Real Estate in as good as a state as
it is on the date hereof. subject 1o wear and tear. or unless required by law;

(8 accept any capital contributions trom a Beneficial Owner or other
Person (other than capital from an [nvestor that will be distributed to the Depositor and reduce the
Depositor’s Percentage Share pursuant to this Trust Agreement); or

(9 take any other action which would cause the Trust to be treated as a
business entity for federal income tax purposcs if the effect would be that such action or actions
would constitute a power under the Trust Agreement 1o “vary the investment of the certificate
holders™ under Regulations Section 301.7701-4(c)(1) and Rev. Rul, 2004-86.

The Trust shall hold the Trust Estate for investment purposes and only lcase the Real Estate to the
Master [Lessee. Except in the case of the Master Lessee’s bankruptey or insolvency, the activities
of the Trust with respect to the Trust Estate shall be limited to the activities which are customary
services in connection with the maintenance and repair of the Real Estate or necessary to cause the
Trust and/or the Real Estate to comply with all applicable law, and none of the Trustee, Beneficial
Owners, the Manager and their agents shall provide non-customary services, as such term is
defined in Code Sections 512 and 856 and Rev. Rul. 75-374. 1975-2 C.B. 261. The Trust shall
conduct no business other than as specifically set forth in Section 2.3 and this Section 3.3. Without
limiting the generality of the foregoing. upon and atier issvance of the Conversion Notice. (1) none
of the Trustec. the Manager, the Beneficial Owners and the Trust shall have any power or authority
10 undertake any actions that are not permitted to be undertaken by an entity that is treated as a
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“trust” within the meaning of Regulations Section 301.7701-4 and not treated as a “business entity™
within the meaning of’ Regulations Section 301.7701-3, and (2) this Trust Agreement shall be
interpreted and enforced so as to be in compliance with the requirements of Rev. Rul. 2004-86,
2004-33 [.LR.B. 191.

For federal income tax purposcs. after issuance of the Conversion Notice. the Trust is intended to
be and shall constitute an investment trust pursuant to Regulations Section 301.7701-4(¢) and shall
not constitute a “business entity.”

ARTICLE 4
CONCERNING THE TRUSTEE

Scction 4.1 Power and Authority. The Trustee shall have full power and authority. and
i1s hereby authorized and empowered. to (a) accept legal process served on the Trust in the State of’
Delaware: and (b) execute any certificates that are required to be executed under the Statutory
Trust Act and file such certificates in the office of the Secretary of State. and take such action or
refrain from taking such action under this Trust Agreement as may be directed in a writing
delivered o the Trustee by the Manager; provided. however, that the Trustee shall not be required
to take or refrain trom taking any such action if the Trustee shall believe, or shail have been advised
by counsel. that such action or tack of action is (1) reasonably likelv to involve the Trustec in
personal liability, (2) contrary to the terms of this Trust Agreement, the Financing Documents or
of any document contemplated hereby to which the Trust or the Trustee is or becomes a party. or
(3) otherwise contrary to applicable law. The Manager agrees not to instruct the Trustee to do any
of the foregoing actions or take any action that is contrary to the terms of this Trust Agreement,
the Financing Documents, or of any document contemplated hercby to which the Trust or the
Trustee is or becomes party or that is otherwise contrary to law. Other than as expressly provided
in this Trust Agreement. the Trustee shall have no duty to take any action for or on behalf of the
Trust.

Section 4.2 Trustee May Request Direction. If at any time the Trustee determines that
it requires or desires guidance regarding the application of any provision of this Trust Agreement
or any other document, any action that must or may be taken in connection hercwith or thercwith.
or compliance with any direction it received hereunder, then the Trustee may deliver a notice o a
court of applicable jurisdiction requesting written instructions as to the desired course of action.
Such instructions as received from the court shall constitute full and complete authorization and
protection for actions taken and other performance by the Trustec in reliance thereon. After
delivering such notice, and until it has received such instructions, the Trustee shall be tully
protected in refraining from taking any action with respect to the matters described in such notice.

Section 4.3 Trustee’s Capacity. In accepiing the wust hereby created, the Person acting
as Trusice hercunder acts solely in such capacity and not in its individual capacity, and all Persons
having any claim against the Trustee by reason of the transactions contemplated by this Trust
Agrecement. the Transaction Documents or any other document shall look only to the Trust Estate
for payment or satisfaction thereof. Notwithstanding any provision of this Trust Agreement or any
other document to the contrary. under no circumstances shall the Trustee. in its individual capacity
or in its capacity as Trustee, (a) have any duty to choose or supervise, nor shall it have any lability
for the actions or inactions of. the Manager or any officer. manager, employee. or other Person
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(other than itself and its own emplovees). or (b) be hable or responsible for. or obligated to
pertorm, any contract, representation. warranty. obligation or liability of the Trust. the Manager or
any officer. manager, employee or other Person (other than itself and its own emplovecs);
provided. however. that this timitation shall not protect the Trustee against any liability 1o the
Beneficial Owners to which it would otherwise be subject by reason of its willful misconduct, bad
faith. fraud or gross negligence in the performance of its duties as Trustec under this Trust
Agreement.

Section 4.4 Duties. The Trustee has primary responsibility for performing the actions
sct forth in Section 4.1. None of the Trustee or any successor trustee, in its individual capacity
and as Trustee, shall have any duty or obligation under or in connection with this Trust Agreement,
the Trust or any transaction or document contemplated hereby except as expressly provided by the
terms of this Trust Agreement, and no implied dutics or obligations shall be read into this Trust
Agreement against the Trusice or any successor trustee. The right of the Trustee 1o perform any
discretionary act enumerated herein shall not be construed as a duty. To the fullest extent permitted
by applicable law. including without limitation Section 3806 of the Statutory ‘Trust Act, the
Trustee’s or any successor trustee’s duties (including fiduciary dutics, if any) and tiabilitics
relating thereto to the Trust and the Beneficial Owners shall be restricted to those dutics (including
fiduciary duties. if any) expressly set forth in this Trust Agreement and Habilities relating thercto.

Section 4.5 Indemnification. The Manager hereby agrees to (a) reimburse the Trustee
or any successor trustee, in its individual capacity and as Trustee, for all reasonable ¢xpenses
(including reasonable fees and expenses of counsel and other professionals) incurred in connection
with the ncgotiation, execution, delivery. or performance of. or exercise of rights or powers under.
this Trust Agreement, (b) indemnify, defend and hold harmless. to the fullest extent permitted by
applicable law. the Trustee or any suceessor trustee. in its individual capacity and as Trustee. and
the officers. directors, emplovees and agents of the Trustee or any successor trustee. in its
individual capacity and as Trustee. (collectively, the “Trustee Indemnified Persons™) from and
against any and all losses. damages, liabilities. claims. actions. suits. cosis. expenses.
disbursements {including reasonable fees and expenses of counsel and other professionals). taxes
and penaitics ot any kind and nature whatsoever arising out of or imposed upon or asserted at any
time against such Trustee Indemnified Persons, including, without limitation. on the basis of
ordinary negligence on the part of any such Trustee Indemnitied Persons. with respect to or in
conncction with this Trust Agreement, the Trust, or any transaction or document contemplated
hercby (collectively, "Trustee Covered Expenses™); provided, however. that the Manager shall not
be required to indemnity a Trustee Indemnified Person for Trustee Covered Expenses to the extent
such Trustee Covered Expenses result from the willful misconduct. bad faith, fraud or gross
negligence of such Trustee Indemnified Person, and (¢) advance to each such Trustee Indemniticed
Person. to the fullest extent permitted by applicable law, Trustee Covered Expenscs incurred by
such Trustee Indemnified Person in defending any claim. demand. action. suit or proceeding in
connection with this Trust Agreement, the Trust or any transaction or document contemplated
hereby prior to the final disposition ot such claim. demand. action. suit or proceeding upon receipt
by the Manager of an undertaking. by or on behalf of such Trustee Indemnified Person. to repay
such amount if a court of competent jurisdiction renders a final. nonappealable judgment that
includes a specific tinding of fact that such Trustee Indemmificd Person is not entitled to be
indemnified therefor under this Section 4.5, The obligations of the Manager under this Section
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4.5 shall survive the resignation or removal of the Trustee, the dissolution and termination of the
Trust, and the termination. amendment, supplement and/or restatement of this Trust Agreement.
The obligations of the Manager under this Section 4.5 shall be obligations irrespective of the
sufficiency or insufficiency of the Trust Estate 10 satis{y any such obligations (but the foregoing
refcrence to the Trust Estate shall not be construed to create any obligation on the part of the Trust
for the indemnification obligations of the Manager hereunder; it being agreed that. so long as the
Loan or any portion thereof is outstanding. except for funds that are permitted to be distributed 10
the Manager or Beneficial Owners pursuant to the Financing Documents. the Trustiee may not look
to the Trust Estate for satisfaction of any indemnification obligations of the Manager hereunder).

Section 4.6 Removal: Resignation: Succession.

(a) The Trustee may resign at any time by giving at least 60 davs™ prior written
notice to the Manager and the Lender.

(b) The Manager may at any time remove the Trustee for cause by written
notice 10 the Trustce. For purposes of this Section 4.6. “cause™ shall only result from the willful
misconduct, bad faith. fraud or gross negligence of the Trustee.

fc) Such resignation or removal as set forth above shall be effective upon the
acceptance of appointment by a successor trustee as hereinafier provided. In casc of the removal
or resignation of the Trustee, the Manager may appoint a successor trustee by written instrument.
provided that, if the Loan or any portion thereof is outstanding, a Lender Consent has been
obtained. In case of the resignation of the Trustee, if a successor trustee shall not have been
appointed within 60 days after the Trustee gives notice of its resignation, the Trustee or any of the
Beneficial Owners may apply to any court of competent jurisdiction in the United States to appoint
an interim successor trustee to act until such time, if any, as a successor trustee shall have been
appointed as provided above and provided a Lender Consent is obtained if the Loan or anv portion
thercot is outstanding. Any successor trustee so appointed by such court shall immediately and
without further act be superseded by any successor trustee appointed as provided above within onc
vear from the date of the appointment by such court. Any successor trustee, however appointed.
shall execute and deliver to its predecessor trustee an instrument accepting such appoinunent, and
thercupon such successor trustee. without further act, shall become vested with all the estates.
properties, rights. powers. duties and trusts of the predecessor trustee in the trusts under this Trust
Agreement with like effect as if originally named the Trustee herein.  Notwithstanding the
foregoing, upon the written request of such successor trustee, such predecessor shall execute and
deliver an instrument transferring to such successor trustee, upon the trusts herein expressed. all
the estates. properties. rights. powers, duties and trusts of such predecessor trustee, and such
predccessor trustee shall duly assign. transfer, deliver and pay over to such successor trustee all
monies or other property then held by such predecessor trustee upon the trusts herein expressed.
Any rights of the Beneticial Owners against a predecessor trustee in its individual capacity shall
survive the resignation or removal of such predecessor trustee. shall survive the dissolution and
termination of the Trust and shall survive the termination. amendment. supplement and/or
restatement of this Trust Agreement,



(d) Any successor trustee. however appointed. shall be a bank or trust company
satisfving the requirements of Section 3807(a) of the Stawutory Trust Act. Anv corporation into
which the Trustee may be merged or converted or with which it may be consolidated. or any
corporation resulting trom any merger, conversion or consolidation to which the Trustee shall be
a party. or any corporation to which substantialiv all the corporate trust business of the Trustee
may be transferred. shall. subject 1o the preceding sentence. be the Trustee under this Trust
Agreement without turther act.

Section 4.7 Fees and Expenses. The Trustee shall receive as compensation for its
services hereunder (i) an annual fee of $750 payable upon the exccution of this Trust Agreement.
and (ii) an annual fee of $750 pavable on cach anniversary of the Eftective Date. which $750 fecs
shall be pavable by the Trust along with its annual accounting fees of the Trust which shall be
payable out of the $110.000 being annually reserved tor Bank Fees. Tax Preparation, and Filing
Costs. The Trustee shall not have any obligation by virtue of this Trust Agreement to spend any
of its own funds or to take any action that could result in its incurring any cost or expense.

Section 4.8 Independent Director Provisions. During the term of this Trust Agreement
(i) atall times there shall be, and the Trust shall cause there to be. at least one Independent Director,
and the Trustee shall be an Independent Director; (ii) the Trustee shall not 1ake any Material Action
which. under the terms of the Certificate of Trust or Trust Agreement requires unanimous vote ot
the trustees or managers of the Trust, unless at the time of such action there shall be at least one
trustee who is an Independent Director; (iii) the Trust shall not, without the unanimous written
consent of its Trustee or Manager. including the Independent Director. on behalf of itself, take any
Material Action or any action that might cause the Trust to become insolvent. and when voting
with respeet 1o such matters, the Trustee shall. to the fullest extent permitted by law. including
Section 18-1101(c) of Chapter 18 of Title 6 of the Delaware Code. as amended from time o time
(the "Act™). and notwithstanding any duty otherwise existing at law or in equity. consider only the
interests of the Trust (including its respective ereditors), and except for its duties to the T'rust with
respect to voting on matters as set forth immediatelv above (which duties shall extend to the
constituent equity owners and/or beneficiaries of the Trust solely to the extent of their respective
ceonomic interests in the Trust. but shall exclude (A) all other intcrests of such constituent equity
owners and/or beneficiaries. (B) the interests of other Affiliates of the Trust. and (C) the interests
of any group of Affiliates of which the Trust is a part), the Trustee shall not have anv fiduciary
duties to such constituent equity owners or beneficiaries. any officer or any other Person; provided,
however, the foregoing shall not eliminate the tmplied contractual covenant of good faith and fair
dealing; and (1v) no Trustee of the Trust may be removed or replaced other than as a result of an
[ndependent Director Event. and any such removal or replacement shall not occur unless the Trust
provides Lender with not less than five (3) Business Days® prior written notice of (a) any proposed
removal of Trustee. together with a statement as 10 the reasons for such removal, and (b) the
identity of the proposcd replacement Trustee. together with a certification that such replacement
satisfies the requirements set forth in the organizational documents (including, without limitation.
this Trust Agreement) for a Trustee; provided, however. no resignation or removal of the Trustee
shall be effective until a successor Trustee is appointed and has accepted his or her appointment.

ARTICLE 5
CONCERNING THE MANAGER



Section 5.1  Power and Authority. The activities and affairs of the Trust shall be
managed exclusively by or under the direction ot the Manager. Except where this Trust Agreement
requires the joint action of the Manager and the Trustee. the Manager shall have full power and
authority. and is hereby authorized and empowered. to manage the Trust Estate and the activities
and affairs of the Trust. execute and deliver all documents (including. without limitation. the
Transaction Documents) for or on behalt of the Trust, and cause the Trust 1o sue or be sued under
1ts name, subject to and in accordance with the terms and provisions of this Trust Agreement;
provided. however, that the Manager shall have no power to engage on behalf of the Trust in any
activitics that the Trust could not engage in directly: further provided, however. that the Manager
shall at all umes be subject to the control and authority of the Trust. The Manager shall have the
power and authority. and is hereby authorized, empowered and directed by the Trust. to enter into,
execute and deliver. and to cause the Trust to pertforn its obligations under, each of the Transaction
Documents to which the Trust 1s or becomes a party or signatory and, in furtherance thercof, the
Class 2 Beneficial Owner, at any time prior to the issuance ot the Conversion Notice, may confirm
such authorization, empowerment and direction and otherwise direct the Manager in connection
with the management of the activities and affairs of the Trust.  The Manager may. in its sole
discretion. employ such Persons (on its own behalf. or on behalf of the Trust, as the case may be).
including Aftiliates of the Manager. as it deems necessary for the efficient operation of the Trust.

Section 5.2 Manager’s Capacity. The Manager acts solely as an agent of the Trust and
not in its individual capacity. and all Persons having any claim against the Manager by reason of
the transactions contemplated by this Trust Agreement, the Transaction Documents or any other
document shall look only to the Trust Estate for pavment or satisfaction thercof. Notwithstanding
any provision of this Trust Agreement to the contrary, the Manager shall not have any liability o
any Person except for (1) its own willful misconduct. bad faith. fraud or gross negligence in the
performance of' its duties as Manager under this Trust Agreement and (ii) the obligations sct forth
in Section 4.3.

Section 5.3 Duties.

(a) The Manager has primary responsibility for performing the administrative
actions sct forth in this Section 5.3. Tn addition, the Manager shall have the obligations with respect
to a Conversion and a potential Disposition of the Trust Estate as sct forth in Articic 9. The
Manager shall not have any duty or obligation under or in connection with this Trust Agreement.
the Trust or any wransaction or document contemplated hercby. except as expressly provided by
the terms of this Trust Agreement. and no implied duties or obligations shall be read into this Trust
Agreement against the Manager.  The right of the Manager to perform any discretionary act
cnumerated herein shall not be construed as a duty. To the fullest extent permitted by applicable
law. including without limitation Section 3806 of the Statutory Trust Act, the Manager’s duties
(including fiduciary dutics, if any) and liabilities relating thereto to the Trust and the Beneficial
Owners shall be restricted to those duties (including fiduciary duties, if any) expressly set forth in
this Trust Agreement and liabilities relating thereto. The Manager expressly reserves the right 1o
invest in, pursue, develop. own. manage, operate or otherwise participate in (including. without
limitation. as an investor in. lender 10 or consultant or advisor to. or director, ofticer or manager
of. any other entity) all business opportunities of any nature for its own account. including
opportunities that may directly or indirectly compete with the Trust or the Real Estate, The
Manager shall not have any obligation to first present such business opportunities to the Trust or
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allow the Trust or any Beneficial Owners to share or participate in such other investments or
activitics or to the income or procecds derived therefrom.

(b) Without limiting the gencrality of Section 5.3(a), upon and atter the
issuance ot the Conversion Notice, the Manager is hereby authorized and directed, as agent of the
Trust. to take each of the following actions necessary to conscrve and protect the Trust Estate:

() acquire utle to the Real Estate subject to the wenant leases;

() enter into and comply with the terms of the Financing Documents:
(3)  cnter into the Master Lease Agreement with the Master Lessee;
(4) collect rents and make distributions in accordance with Articte 7:

(3 enter into any agreement for purposes of enabling one or more of
the Beneficial Owners o complete exchanges of real property with a Qualified Intermediary as
defined in Code Section 1031 (provided that in no cvent shall the Trust acquire title 1o any real
property ather than the Real Estate);

(6) notify the relevant parties of any default by them under the
Transaction Documents; and

(7) solely to the extent necessitated by the bankruptey or insolvency of
the Master Lessee. if the Trust has not terminated under Section 9,2, enter into a new Maslter Lease
Agreement or other arrangement with respect to the Real Estate or renegotiate or refinance any
debt sccured by the Rea! Estate (including. without limitation, the Loan).

(c) The Manager shall keep customary and appropriate books and records
relating to the Trust and the Trust Estate and shall certify reports regarding same to the Lender (iff
required by the Financing Documents). The Manager will keep customary and appropriate books
and records ot account for the Trust at the Manager's principal place of business. The Owners (or
their duty authorized representatives) may inspect, examine and copy the Trust’s books and
records at any time during normal business hours. The Manager shall maintain appropriate books
and records in order to provide reports of income and expenses o each Beneficial Owner as
necessary for such Beneficial Owner to prepare their income tax returns.

(d) The Manager shall promptly furnish (1) to the Beneficial Owners copies of
all reports, notices, requests, demands. certificates. financial statements and any other writings
required to be distributed to them pursuant to the Transaction Documents (unless the Manager
reasonably believes the same to have been sent directly to the Beneficial Owners) and (2) to the
Lender all documents required by the Financing Documents.

(¢) The Manager shall not be required to act or refrain from acting under this
Trust Agreement or the Financing Documents if the Manager reasonably determines, or has been
advised by counsel, that such actions or lack of action may result in personal liability. unless the
Manager is indemnified by the Trust and the Beneficial Owners against any liability and costs
(including reasonable legal fees and expenses) in a manner and form reasonably satisfactory to the
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Manager.

() The Manager shall not, on its own behalf (as opposed to actions that the
Manager is required to perform on behait of the Trust). have any duty to (1) (1) tile. record or
deposit any document. (11) mantain any such filing, recording or deposit or (iii) retile. rerecord or
redeposit any such document. (2) obtain or maintain any insurance on the Real Estate. (3) maintain
the Real Estate, (4) pay or discharge any tax levied against any part of the Trust Estate, (3) confirm,
verify. investigate or inquire into the failure o receive any reports or financial statements from
any party obligated under the Financing Documents to provide such reports or financial statements.
(6) inspect the Real Estate at any time, or (7) ascertain or inquire as to the performance or
observance of any of the covenants ot any Person under the Financing Documents.

(2) The Manager shall manage. control, disposc of or otherwise deal with the
Trust Estate consistent with its duties to conserve and protect the Trust Estate, subject to any
restrictions required by the Tinancing Documents. the Master Lease Agreement or otherwise as
provided in this Trust Agreement.

() The Manager shall provide to cach Person who becomes a Beneficial Owner
a copy of this Trust Agreement at or before the time, in the sole discretion of the Manager, such
Person becomes a Beneficial Owner.

(1 The Manager shall provide to the Trustee a copy of the Ownership Records
contemporaneously with each revision thereto.

)] All pavments to be made by the Manager under this Trust Agreement shall
be made trom the Trust Estate.

Section 3.4 Fees and Expenses. For services rendered in connection with the
management of the Real Estate pursuant to a separate Property Management Agreement between
the Trust and Property Manager, the Property Manager shal! receive a fee ranging from 2,.80% to
2.90% of the gross remal income of the Real Estate ("Management Fee™: provided. however.
0.30% 10 0.40% of the Management Fee paid hereunder shall be assigned and paid to the Manager
for its asset management services with respect to the Trust, as well as the tee set forth in Section
9.5. The Property Manager and the Manager shall have no obligation by virtue of this Trust
Agreement to spend any of their own funds or take any action that could result in incurring any
other costs. The Management l'ees paid hereunder are subordinate to Lender pursvant to the
Financing Documents. Notwithstanding anything 1o the contrary contained herein, so long as any
portion of the Loan is outstanding: (A) payment of any fee under this Scetion 3.4 shall be fully
subordinate 10 the LLoan and shall not constitute a claim against the Trust in the cvent its cash flow
is insufticient to pay its obligations, nor shall it constitute a claim against any beneficial owner of
an interest in the Trust, and (B) no payment of any fee under this Section 3.4 shall be pavable t{rom
amounts allocable 1o the Lender pursuant to the Financing Documents.

Section 5.5 Disposition of Trust Estate by Manager Is Binding. Subject to the terms of
the Master Lease Agreement, any Disposition or other convevance of the Trust Estate or any part
thereof by the Manager pursuant to the terms of this Trust Agreement shall bind the Trust and the
Beneficial Owners and be etfective to transfer or convey all rights. title and interest of the Trust
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and the Beneficial Owners in and to that portion of the Trust Estate sold or otherwise conveyed.

Section 5.6 Removal/ Resignation: Succession.

(a) The Manager may resign at any time by giving at least 60 days’ prior written
notice to the Trustee and the Lender.

(b) The Trustee mav at any time remove the Manager for cause by written
notice to the Manager. For purposes of this Section 5.7, “cause™ shall only result from the willful
misconduct, bad faith. fraud or gross negligence ot the Manager.

(c) Such resignation or removal as set forth above shall be etfective upon the
acceptance of appointment by a successor manager as hereinafter provided. In case of the removal
or resignation of the Manager, with the prior written consent of the Lender while the Loan is
outstanding, the Trustee may appoint a successor manager by written instrument provided that if
the Loan or any portion thereof is outstanding a Lender Consent has been obtained. In case of the
resignation of the Manager. it a successor Manager shall not have been appointed within 60 davs
after the Manager gives notice of its resignation, the Trustee or any of the Beneficial Owners may
apply to any court of competent jurisdiction in the United States to appoint an interim successor
manager to act until such time. it any. as a successor manager shall have been appointed as
provided above and provided that a Lender Consent to such appointment has been obtained i the
Loan or any portion thercot is outstanding. Any successor manager so appointed by such court
shall immediately and without further act be superseded by a successor manager appointed as
provided above within one year from the date of the appointment by such court.  Any successor
manager, however appointed. shall execute and deliver to its predecessor Manager an instrument
accepting such appointment. and thereupon such successor. without further act. shall become
vested with all the rights, powers and duties of the predecessor Manager in the trusts hereunder
with like cffect as if originally named the Manager hercin. Notwithstanding the foregoing, upon
the written request of such successor manager., such predecessor manager shall execute and deliver
an mstrument transferring to such successor, upon the trusts herein expressed. all the rights, powers
and duties of such predecessor manager and such predecessor manager shall duly assign. transfer,
deliver and pay over to such successor manager all monics or other property then held by such
predecessor trustee upon the trusts herein expressed. Any right of the Beneficial Owners against
a predecessor manager in its individual capacity shall survive the resignation or removal of such
predecessor manager. the dissolution and termination of the Trust and the termination, amendment.
supplement and/or restatement of this Trust Agreement. Notwithstanding anything to the contrary
contained in this Trust Agreement, so long as the Loan or any portion thereof is outstanding, the
initial Manager and any successor Manager shall. at all times be a special purpose bankruptey
remole entity,



ARTICLE 6
BENEFICIAL INTERESTS

Section 6.1 [ssuance of Class 1 and Class 2 Beneficial Ownership Certificates.

(a) The Trust shall not be required to issue certiticates to represent the Class |
and Class 2 Benchicial Interests, The Percentage Share of the Class 2 Beneficial Owner prior to
the issuance of any Class 1 Beneficial Interests {pursuant to Sections 6.1(b)) shall be 100%.

(b) Promptly afier the issuance of the Conversion Notice pursuant to Section
6.3. the Ownership Records shall be updated with respect to cach Investor who has executed a
Purchase Agrecment and contributed all cash required by it to be contributed to the Trust. No
portion of the cash contributed by the Investors 1o the Trust will be placed into anv Reserves with
respect to the Real Estate. The amount of cash contributed by. and the Percentage Share of. cach
[nvestor shall be determined by the Manager and shall be set torth in the Purchase Agreement tor
cach Investor. Notwithstanding the foregoing, no Class | Beneticial Owner (together with its
Attiliates). and no assignee or transferee of a Class | Beneticial Interest (together with its
Atfihates). may own more than a 19.99% Percentage Share of the aggregate Class 1 Beneficial
Interests so long as the Loan is outstanding unless consented w in writing by the Lender. and any
purported issuance of a Class | Beneficial Interest in violation of the foregoing. to the fullest extent
permitted by applicable law, shall be null, void and of no eftect whatsoever.

Section 6.2 Certain Rights and Powers of Class 2 Beneficial Qwner Prior to Conversion
Notice. Prior to the issuance of the Conversion Notice. the Class 2 Beneficial Owner shall have
the right and power. at its sole discretion (but subject to the restrictions in Article 3), to:

(a) Contribute additional assets to the Trust:
(b) Cause the Trust to negotiate or re-negotiate loans or leases: and
(c) Cause the Trust to sell all or any portion of its assets and re-invest the

proceeds of such sale or sales.

[ti1s expressly understood by the Class 2 Beneficial Owner that these powers are inconsistent with
the ability to classify the Trust as an “investment trust”™ under Regulations Scction 301.7701-4(c),
and the Trust shall not be so classified prior to the issuance of the Conversion Notice.

Section 6.3 Issuance of Conversion Notice. The Class 2 Beneficial Owner may. at any
time in its sole diseretion as tong as any Class 2 Beneticial Interests are outstanding, issue the
Conversion Notice 1o the Manager. with a copy to the Trustee; provided, however, that the
Conversion Notice must be 1ssued no later than three days before the Closing Date. Upon issuance
of the Conversion Notice, the Class 2 Beneficial Owner shall no longer have any of the rights or
powers set forth in Section 6.2, Instead. the Class 2 Beneficial Owner shall have the same rights
and powers as apply to a Class 1 Beneficial Owner (as set forth in Section 6.4). In no event may
any Class | Beneficial Inierests be issued to Investors until at least threc davs afier the issuance of
the Conversion Notice.

Section 6.4 Rights and Powers of Class | Beneticial Owners. The sole right of the Class
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1 Beneficial Owners shatl be to receive distributions from the ‘i'rust if, as and when made as a
result of the Trust’s ownership or Disposition of the Reai Estate. The Class | Beneficial Owners
shall not have the right or power 1o direct in any manner the actions of the Trust. the Master Lessee.
the Depositor or the Manager in connection with the management or operation of the Trust or the
Real Estate. The Class | Beneficial Owners shall have no voting rights. including as to whether
or not the Real Estate is sold pursuant 1o this Trust Agreement. In addition, the Class 1 Beneticial
Owners shall not have the right or power to:

(a) Contribute additional assets to the Trust:
(b) Cause the Trust to negotiate or re-negotiate loans or leases: or

(c) Cause the Trust to sell all or any portion of its assets and re-invest the
procecds of such sale or sales.

Section 6.5 Cash Contributed by Investors. The cash contributed by the Investors in
exchange for Class | Beneficial Interests shall be used by the Trust 1o (a) acquire the Real Estate
and pay all such costs, fees and expenses associated therewith (including any of those incurred by
the Depositor and the Manager in the discretion of the Manager and any closing costs incurred in
connection with the Loan). (b) pay commissions. costs and other expenses of the Trust's offering
of Class | Beneficial Interest (as the Manager deems appropriate in its sole discretion) and (¢)
redeem the Depositor’s Class 2 Beneficial Interests on a proportionate basis o such contributions,
with cach Ciass 2 Benceficial Interest being redeemed for (i) approximately $1.000 10 be paid
dircctly to the Depositor, or such other amounts as determined by the Manager in its sole discretion.
Upon the sale of all 100 of the Class | Beneficial Interests, the Depositor will no longer have any
Beneficial [nterest in the Trust and no Class 2 Beneficial Interests will remain outstanding.

[n the event not all Class 2 Beneficial Interests are redeemed pursuant to this Scction 6.3 by |2
months after the Closing Date, the Class 2 Beneficial Owner shall surrender to the Trust for no
additional consideration its remaining Class 2 Beneficial Interests.

Section 6.6 Agreement to be Bound. Any Beneficial Owner shall be deemed. by virtue
of execution of the Purchase Agreement and the acceptance of such Beneficial Ownership [nterest
o have agreed. accepted and becoime bound by, and subject to. the provisions of this Trust
Agreement.

Section 6.7 Ownership Records. The Manager shall at all times be the Person at whose
office a Beneficial Interest may be presented or surrendered for registration of transfer or for
exchange and where notices and demands to or upon the Trust in respect of a Beneticial Interest
may be served. The Manager shall keep Ownership Records, which shall include records of the
transfer and exchange of Beneficial Interests.  Notwithstanding any provision of this Trust
Agreement 1o the contrary. transfer of a Beneficial Interest in the Trust. or of any right, title or
interest therein, shall occur only upon and by virtite of the entry of such transfer in the Ownership
Records. In the event of any transfer permitted under the terms of this Trust Agreement, (a) the
Manager shall issue new Ownership Records setting forth the current Percentage Share in the Trust
held by such new Beneficial Owner, (b} the transterring Beneficial Owner shall surrender its
Beneticial Interest for cancellation and (¢) if applicable, the Manager shall issue new Ownership
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Records sctting forth the Beneficial Interest retained by any transferring Beneficial Owner.
Beneficial Interests shall be non-transferable and may not be negotiated, endorsed or otherwise
transierred.

Section 6.8 Intenuonally Omitted.

Section 6.9 Restrictions on Transfer. Subject to compliance with applicable tederal and
state sccurities laws, Section 6.10 and Section 6.11 of this Trust Agreement and any notice
requirements in the Financing Documents. all or any portion of the Beneficial Interest of any
Beneficial Owner may be assigned or transferred without the prior consent of any of the Trust. the
Trustee. the Depositor. the Manager or the other Beneticial Owners. All expenses of any such
transfer shall be paid by the assigning or transferring Beneficial Owner. Notwithstanding the
foregoing. no Class 1 Beneticial Owner (together with its Affiliates). and no assignec or transferee
of a Class | Beneficial Interest (together with its Affiliates). may own more than a 19.99%
Percentage Share of the aggregate Class | Beneticial Interests so long as the Loan is outstanding
unless consented (o in writing by the Lender. and any purported issuance of a Class 1 Bencticial
Interest in violation of the toregoing shall be null, void and of no eftect whatsocver.

Section 6.10  Conditions 10 Admission of New Beneficial Owners. Anv assignee or
ransterce of the Beneficial Interest of a Beneficial Owner shall only become a Beneficial Owner
upon such assignee’s or transferee’s writien acceptance and/or adoption of this Trust Agreement,
as manifested by its exccution and delivery 0 the Manager of this Trust Agreement or any
subscription agreement for Interests provided by the Manager.

Section 6.11  Limit on Number of Beneficial Owners. Notwithstanding anything to the
contrary in this Trust Agreement. at no time shall the number of Beneficial Owners exceed 2350
Persons. Any transfer that results in a violation of this Section 6.11 shall, o the fullest extent
permiticd by applicable law, be null, void and of no effect whatsoever.

Section 6,12 Representations, Warranties,  Acknowledeements and  Agreements of
Beneticial Owners.

(a) Each Beneficial Owner hereby represents and warrants that (1) it is an
“accredited investor™ as such term is defined in Rule 301 of Regulation D promulgated under the
Securities Act, (2) it is not acquiring its Beneficial Interest with a view to any distribution thereol
in a transaction that would violate the Sccurities Act or the securitics laws of any state of the United
States, (3) itis aware (i) of the restrictions on transfer that are applicabie to the Beneficial interests,
(1) that no Beneficial interest has been or is expected o be registered under the Securities Act,
and accordingly, all Beneficial Interests are subject 1o restrictions on transfer. and (iii) that no
Beneficial Interest may be offered, sold, pledged, hypothecated or otherwise transferred or
disposed of unless it is registered under the Securities Act and all other applicable laws of any
applicable jurisdiction or an exemption therefrom is available in accordance with such laws, (4} it
15 aware that an investment in Beneficial [nterests involves a high degree of risk of loss by the
Beneficial Owner of its entire investiment. and it has full cognizance of and understands all of the
risk related to a purchase of Benelicial Interests, (3) it is able to bear the economic and financial
risk of an investment in the Trust tor an indefinite period of time. as well as the complete [oss of
the entire investment. (6) to the extent applicable, the exccution, delivery and performance of this
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Trust Agreement has been duly authorized by such Beneticial Owner and do not require such
Beneficial Owner to obtain any consent or approval that has not been obtained and do not
contravene or result in a default under any provision of any law or regulation applicable to such
Beneticial Owner or other governing documents or any agreement or instrument to which such
Benceficial Owner is a party or by which such Beneficial Owner is bound. (7) this Trust Agreement
is valid, binding and enforceable against such Beneficial Owner in accordance with its terms, and
(8) itis (i) a citizen or resident of the U.S. (including certain former citizens and former long-term
residents), (ii) a corporation (or other entity taxable as a corporation for U.S. federal income tax
purposes) created or organized in or under the laws of the U.S. or of any political subdivision
thereof, (i11) an estate, the income ot which is subject 1o U.S. federal income taxation regardless of
the source of such income. or (iv) a trust, if (A) the administration of the trust is subject to the
primary supervision of'a U.S. court and the trust has one or more U.S. persons with authority to
control all substanual decistons or (B) the trust has a valid election in effect under applicable
Treasury Regulations 1o be treated as a U.S. person.

{b) Each Class | Beneficial Owner hereby represents and warrants that it (1)
understands and is aware that there are uncerainties regarding the treatment of 1ts Class |
Beneficial Interest as real estate for federal income 1ax purposes, (2) fully undersiands that there
is risk that its Class 1 Beneticial Interest will not be treated as real estate for federal income tax
purposes, (3) has independently obtained advice from its legal counsel and/or accountant regarding
any like-kind exchange under Code Section 1031, including. without limitation. whether the
acquisition of its Class | Beneficial Interest may qualify as part of a like-kind exchange, and is
relying on such advice regarding the tax weaunent of the Class | Beneficial Interests and any like-
kind exchange. (4) is aware that the Internal Revenue Service (“IRS™) has issued Rev. Rul. 2004-
86 (the “Revenue Ruling™) specifically addressing Delaware Stawtory Trusts. the Revenue Ruling
1s merehy guidance and is not a “safe-harbor™ for taxpayers or sponsors. and. without the issuance
of a private letter ruling on a specific offering, there is no assurance that its Class 1 Beneficial
Interest will not be treated as a partnership interest for federal income tax purposes, (3) understands
that Trust has not obtained a private letter ruling from the IRS that its Class | Beneficial Interest
will be treated as an undivided interest in real estate as opposed to an interest in a partnership. (6)
understands that the tax consequences of an investment in its Class | Beneficial [nterest. especially
the treatment of the transaction described herein under Cade Section 1031 and the related ~Section
1031 Exchange™ rules, are complex and vary with the facts and circumstances of cach individual
purchaser. (7) shall, for tederal income tax purposes, report the purchase of its Class | Beneficial
Interest as a purchase by it of a direct ownership interest in the Real Estate. and (8) shall not make
any claim against the Lender or any of its Affiliates regarding the determination or potential
determination that the Beneficial Interests are not eligible replacement property for a tax-deferred
exchange of property under Section 1031 of the Code pursuant to the Revenue Ruling,

(c) The Manager may. in its sole discretion. determine 10 issue certificates to
the Beneficial Owners representing the Beneficial [nterests held by each Beneficial Owner. In the
event that certificates representing Beneficial Interests are issued, such certificates will bear the
following tegends:

THE SECURITIES REPRESENTED BY THIS BENEFICIAL OWNERSHIP CERTIFICATE
HAVE NOT BEEN REGISTERED UNDER THE U.S. SECURITIES ACT OF 1933, AS
AMENDED (THE “SECURITIES ACT™). OR ANY STATE SECURITIES LAWS OF ANY
STATE OF THE UNITED STATES. WITHOUT SUCH REGISTRATION, SUCH SECURITIES
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MAY NOT BE OFFERED, SOLD, PLEDGEDR. HYPOTHECATED OR OTHERWISE
TRANSFERRED OR DISPOSED OF AT ANY TIME WHATSOEVER, EXCEPT UPON
DELIVERY TO THE MANAGER OF THE TRUST OF AN OQPINION OF COUNSEL
SATISFACTORY TO THE MANAGER OF THE TRUST THAT REGISTRATION 1S NOT
REQUIRED FOR SUCH TRANSFER AND/OR THE SUBMISSION TO THE MANAGER OF
THE TRUST OF SUCH OTHER EVIDENCE AS MAY BE SATISFACTORY TO THE
MANAGER OF THE TRUST TO THE EFFECT THAT ANY SUCH TRANSFER SHALL NOT
BE IN VIOLATION OF THE SECURITIES ACT AND/OR APPLICABLLE STATE SECURITIES
LAWS AND/OR ANY RULE OR REGULATION PROMULGATED THEREUNDER. THE
SECURITIES REPRESENTED BY THIS BENEFICIAL OWNERSHIP CERTIFICATE ARE
SUBIECT TO THE TERMS OF THIE TRUST AGREEMENT. ANY TRANSFER OF A
BENEFICIAL INTEREST IN THE TRUST, OR OF ANY RIGHT. TITLE OR INTEREST
THEREIN, SHALL OCCUR IN ACCORDANCE WITH THE TERMS AND CONDITIONS OF
THE TRUST AGREEMENT AND ONLY UPON AND BY VIRTUE OF THE ENTRY OF SUCH
TRANSFER IN THE OWNERSHIP RECORDS OF THE TRUST. THIS BENEFICIAL
OWNERSHIP CERTIFICATE IS NON-TRANSFERABLE AND MAY NOT BE NEGOTIATED.,
ENDORSED OR OTHERWISE TRANSFERRED.

(d) Each Beneficial Owner hereby acknowledges and agrees that, in its capacity
as a Beneticial Owner, it has no ability 1o (1) seck partition of the Trust Estate or petition for a
portion of the assets of the Trust. (2) tile a petition in bankruptey on behalf of the Trust. or (3) take
any action that consents to. aids. supports, solicits or otherwise cooperates in the filing of an
involuntary bankruptey proceeding involving the Trust.

(e) Each Beneficial Owner hereby acknowledges and agrees that it or any
Person who Controls such Beneficial Owner is not currently identified by the Office of Foreign
Assets Control, Department of the Treasury ("OFAC™) nor otherwise qualifics as an Embargoed
Person.

Section 6.13  Status_of Relationship. This Trust Agreement shall not be interpreted o
impose a partnership or joint venture relationship on the Beneficial Owners cither at law or in
cquity. Accordinglv. no Beneficial Owner shall have any liability for the debis or obligations
incurred by any other Beneficial Owner with respect to the Trust Estate or otherwise. and no
Beneticial Owner shall have any authority. other than as specifically provided hercin. to act on
behall of any other Beneficial Owner or to impose any obligation with respect to the Trust Estate.
Neither the power to provide direction to the Trustee. the Manager or any other Person nor the
exercise thercof by any Beneficial Owner shall cause such Beneficial Owner to have duties
(mcluding fiduciary duties) or Liabilities relating thereto to the Trust or to any Beneficial Owner.

Section 6.14  Beneficial Owners and the Trust. The Beneficial Owners shall not have
legal title to the Trust Estate. The death, incapacity, dissolution, termination or bankruptey of any
Beneficial Owner shall not result in the termination or dissolution of the Trust. Except as expressly
provided herein, no Beneficial Owner has (a) an interest in specific Trust property. or (b) anv right
to demand and receive from the Trust an in-kind distribution ot the Trust Estate or any portion
thercof. In addition, cach Beneticial Owner expressly waives any right, if'any. under the Statutory
Trust Act to seck a judicial dissolution of the Trust. to terminate the Trust or. 1o the fullest extent
permit by applicable law, to partition the Trust Estate.

ARTICLE 7
DISTRIBUTIONS AND REPORTS
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Section 7.1 Distributions in General. The Manager shall distribute the Trust's net cash
flow to the Beneficial Owners in accordance with their Percentage Share on a monthly basis
(beginning with the second month afier acquiring the Real Estate). after (a) paving or reimbursing
the Manager for any fees or expenses incurred by the Manager on behalf of the Trust (including
fees of the Trustee and the Manager), (b) retaining such additional amounts as the Manager
determines are necessary o pay anticipated ordinary current and future Trust expenses and taxes
("Rescrves™) and (c¢) to satisfy debt service and related expenses on the Loan and any other
requirements imposed under the Financing Documents or the Master Lease Agreement. [ is
anticipated that the cash generated from the operations of the Trust shall generally consist of the
rent paid under the Master Lease Agreement. Reserves and any other cash retained pursuant o
this Scction 7.1 shall be invested by the Manager only in short-term obligations of (or guaranteed
by) the United States or any agency or instrumentality thercof and in centificates of deposit or
interest-bearing bank accounts of any bank or trust companies having a minimum stated capital
and surplus of $100,000,000.00 {collectively, a “Permitted Investment™). All such obligations
must mature prior o the next distribution date. and be held to maturity. All amounts distributable
to the Beneftcial Owners pursuant to this Trust Agreement shall be paid by check or in immediately
available funds by ransfer wo a banking institution with bank wire transfer facilities for the account
of such Beneticial Owner, as instructed from time to time by such Beneticial Owner on the last
Business Day of each calendar month.

Section 7.2 Distributions upon Dissolution. 1n the event of the Trust’s dissolution in
accordance with Article 9. all of the Trust Estate as may then exist after the winding up of its
affairs in accordance with the Suatutory Trust Act (including. without limitation, subsections (d)
and (e) of Section 3808 of the Stawutory Trust Act and providing for all costs and expenses.
including any income or transter taxes which may be assessed against the Trust. whether or not by
reason of the dissolution of the Trust) shall, subject 10 Section 9.2. be distributed to those Persons
who are then Beneficial Owners in their respective Percentage Shares.

Section 7.3 Cash and other Accounts; Reports by the Manager. Subject to the Financing
Documents. the Manager shall be responsible for receiving all cash from the Master Lessee and
placing such cash into one or more accounts as required under the distribution and investment
obligations of the Trust under Section 7.1. The Manager shall furnish annual reports to each of
the Beneficial Owners as to the amounts of cash received from the Master Lessee, the expenses
incurred by the Trust with respect to the Real Estate (if any), the amount of any Reserves and other
amount applied to meet requirements under the Financing Documents, and the amount of the cash
distributed by the Trust to the Beneficial Owners.

ARTICLE 8
RELIANCE; REPRESENTATIONS; COVENANTS

Section 8.1 Good Faith Reliance. Neither the Trustee nor the Manager shall incur any
liability to anyone in acting upon any signature. instrument. notice. resolution. request. consent,
order. certificate, report. opinion. bond or other document or paper reasonably and in good faith
believed by such the Trustee or the Manager. as applicable. to be genuine and signed by the proper
party or parties thereto. As to any fact or matter. the manner of ascertainment of which is not
specifically described herein, the Trustee and the Manager may for all purposes hereof rely on a
certificate, signed by or on behalf ot the Person executing such certificate. as to such fact or matter
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and such certificate shall constitute full protection ot the Trustee and/or the Manager for any action
taken or omitted to be taken by them in good faith in reliance thereon. The Trustee and the
Manager may conclusively rely upon any certificate furnished to such Person that on its face
confornis to the requircments of this Trust Agreement. Each ot the Trustee and the Manager may
(a) exercise its powers and perform its duties by or through such auorneys and agents as it shall
appoint with due care. and it shall not be liable for the acts or omissions of such attorneys and
agents; and (b) consult with counsel. accountants and other experts. and shall be entitled to rely
upen the advice of counsel, accountants and other experts. selected by it in good faith and shall be
protected by the advice of such counsel. accountants and other experts in anything done or omitted
to be done by it in accordance with such advice. In particular, no provision ot this Trust Agreement
shall be deemed to impose any duty on the Trustee or the Manager to take any action if such Person
shall have been advised by counsel. accountants or other expents that such action may involve it in
personal liability or is contrary to the terms hereof or to applicable law. For all purposcs of this
Trust Agreement, the Trustee shall be fully protected in relving upon the most recent Ownership
Records delivered to it by the Manager.

Scction 8.2 No Representations or Warranties as to Certain Malters.

{a) NEITHER THE TRUSTEE NOR THE MANAGER. EITHER WHEN
ACTING HEREUNDER IN ITS CAPACITY AS TRUSTEE OR MANAGER OR IN ITS
INDIVIDUAL CAPACITY. MAKES OR SHALL BE DEEMED TO HAVE MADE ANY
REPRESENTATION. WARRANTY OR COVENANT, EXPRESS OR IMPLIED, WITH
REGARD TO THE TRUST ESTATE OR ANY PART THEREOF. AS TO (1) TITLE.
LOCATION, VALUE. CONDITION, WORKMANSHIP. DESIGN. COMPLIANCE WITH
SPECIFICATIONS. CONSTRUCTION. OPERATION, MERCHANTABILITY OR FITNESS
FOR USE FOR A PARTICULAR PURPOSE. (2) ABSENCE OF LATENT OR OTHER
DEFECTS. WHETHER OR  NOT DISCOVERABLE, (3) ABSENCE OF ANY
INFRINGEMENT OF ANY PATENT. TRADEMARK OR COPYRIGHT. (4) ABSENCE OF
OBLIGATIONS BASED ON STRICT LIABILITY IN TORT, OR (3) ANY OTHER
REPRESENTATION OR WARRANTY WHATSOEVER, EXPRESS OR IMPLIED.

(b) NEITHER THE TRUSTEE NOR THE MANAGLER. EITHER WHEN
ACTING HEREUNDER AS TRUSTEE OR MANAGER OR IN TS INDIVIDUAL CAPACITY.
MAKES ANY REPRESENTATION, WARRANTY OR COVENANT AS TO THE VALIDITY
OR  ENFORCEABILITY OF TRANSACTION DOCUMENTS OR AS TO THE
CORRECTNESS OF ANY STATEMENT CONTAINED IN ANY THEREOF. EXCEPT AS
EXPRESSLY MADE BY THE TRUSTEE OR THE MANAGER IN [TS INDIVIDUAL
CAPACITY. EACH OF THE TRUSTEE AND THE MANAGER REPRESENTS AND
WARRANTS TO THE BENEFICIAL OWNERS THAT [T HAS AUTHORIZED, EXECUTED
AND DELIVERED THiS TRUST AGREEMENT,

ARTICLE 9
TERMINATION

Section 9.1 Termination in General. The Trust shall not have perpetual existence and
instead shall be dissolved and wound up in accordance with Section 3808 of the Statutory Trust
Act. after the issuance of the Conversion Notice. upon the first 1o occur of (a) the expiration of 13
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calendar vears following the Closing Date: (b) a Conversion pursuant to Section 9.2; or (¢) the
Disposition of the Real Estate pursuant to Section 9.3, at which time cach Benelicial Owner’s
Percentage Share of the Trust Estate shall be distributed to such Beneficial Owner in accordance
with Section 7.2 in full and complete satisfaction and redemption of its Beneficial Interests:
provided. however. that in connection with clauses (a) and (¢} above. the Loan shall have been
fully deteased or repaid. in each case in accordance with the terms of the Financing Documents.

Section 9.2 Conversion o LLC.

(a) Subject to the terms and conditions of the Financing Documents. the
Manager shall be authorized. and shall 1ake all actions necessary. 10 convert the Trust into a LLC
in compliance with the Statutory Trust Act that has a limited lability company agrecment
substantially the same as that set forth in Exhibit D with such modifications thereto as may be
approved by Lender in writing or required to comply with the terms and conditions of the
Financing Documents (the "LLC Agreement™) and. if the Loan or any portion thereof is then
outstanding, is a special purpose bankruptey remote entity {that satisties the conditions of Section
3.2(c)) upon the first to occur of the following:

(1 the Manager determines, in its sole discretion. that (A) the Master
lLessee has failed o timely pay rent due under the Master Lease Agreement and any applicable
notice and cure provisions in the Master Lease Agreement, if any, have expired. (B) the Trust
Estate 15 in jeopardy of being lost duc to a default or imminent default on the Loan (and in the case
of either foregoing clause (A) and/or {13), the Manager is prohibited pursuant to Section 3.3 hercof
from taking action that it believes necessary or appropriate to address such situation). (C) the
Master Lessee files for bankruptey, seeks appointment of a receiver. makes an assignment for the
benefit of its creditors or there occurs any similar event, (D) the Loan will commence hyper-
amortization within 90 davs under which all cash flow from the Real Estate will need o be utilized
to pay down the principal and interest on the Loan. or (E) the Trust is otherwise in violation of
Section 3.2(c). and the Manager determines, in 1ts sole discretion. that dissolution of the Trust is
necessary and appropriate to preserve and protect the Trust Estate tor the benefit of the Beneficial
Owners:

{(2) it the Manager determines, in ns sole discretion, that the Loan.
including all interest. principal and other amounts payable o the Lender in connection with the
Loan, if any. has been paid in full and the Trust Estate has not been sold pursuant to Section 9.3
within a reasonable period as determined by the Manager in its sole discretion:

(3 upon lermination of the Trust under Section 9.1(a);
4) upon an Event of Default:

(3 it an executed commitment from an institutional fender o refinance
the Loan (which commitment shall have a loan amount at ¢losing at least equal to the outstanding
principal balance of the Loan) is not delivered o Lender within ninety (90) davs prior to the
Maturity Date:

(6) s0 long as the [.oan remains outstanding. any event occurs that
causes the Manager to ccase to be the manager of the Trust unless a replacement manager
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acceptable to the Lender has been appointed:

{7 il Lender determines, in good faith, that an Event of Detault is
tmminent, Lender shall have the right. upon written notice (a “Lender Conversion Notice™) to
direct the Trustee to cause a Conversion; or

(&) at all times required under the Financing Documents.

(b) In connection with the conversion contemplated under Section 9.2(a). the
Manager shall (i) cause the Beneficial Interests of the Beneticial Owners to be exchanged or
converted to Class A Units in the LLLC (as defined in the LLC Agreement) in proportion to their
Percentage Shares (such exchange or conversion, the “Conversion™): (ii) be designated as the
manager of the LLC formed as referenced herein and shall excecute all necessary documents.
tncluding. without limitauon. the LLLC Agreement on behalt of the new members of the LLC: (iii)
cause the LLC 1o acquire, by operation of law, contract or otherwise, the Trust Estate subject to
the then outstanding obligations of the Trust under the Financing Documents and the Master Lease
Agrcement; (iv) cause the LL.C to assume, by operation of taw. contract or otherwise. the Trust’s
obligations under the Financing Documents and Master Lease Agreement. which assumption shall
be ¢cvidenced by documents approved in writing by Lender; and (v) take atl other actions necessary
to complete the termination and winding up of the Trust. the formation of the LLC and the
Conversion in accordance with applicable Delaware laws relating to the Trust and the Delaware
Limited Liability Company Act.

(c) [f any portion of the Loan remains outstanding and the Manager fails to
dissolve the Trust when required to do so pursuant to this Section 9.2 {or it. pursuant to the
Financing Documents, the Trustee is required to terminate the Trust Agreement), the duties of the
Manager described in this Sectton 9.2 shall become solely the duties of the Trustee upon written
notice from Lender, and the Trustee shall dissolve the Trust and distribute the Trust Property 1o
the Beneficial Owners in the manner provided in Section 9.3 below. At no time shall the Trustee
be responsible to tulfill the obligations set forth in this Section 9.2 unless it shall have received
proper written notice.

[Uis the express intent of this Trust Agreement that no Conversion be made under this Section 9.2
except in the circumstances enumerated above in Section 9.2(a) which the parties hereto agree
constitute rare and unexpected situations in which such conversion and distribution is necessary to
prevent the loss of the Trust Estate due to such circumstances. Tn addition, simultaneously with
any Conversion. the Manager. on behalf of the Trust. shall cause such LLC to satisty all
requirements for such transaction as set forth in the Financing Documents (including without
limitation an assumption ot the Financing Documents by such LLC).

Scction 9.3 Disposition of the Real Estate. Subject to the terms of the Master Lease
Agreement and the Financing Documents. the Trust shall scll, wranster, merge or exchange
pursuant to Scction 721 of the Code the Real Estate at any time after the Manager determinges, in
its sole discretion. that any such sale, disposition, transfer, merger or exchange roll-up transaction
pursuant to Section 721 of the Code with respect to the Real Estate (collectively. a *Disposition™)
would be reasonablc using its commercially reasonable business judgment. Any such Disposition
of the Real Estate shall occur as soon as practicable after the Manager has made such
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determination. In connection with any Disposition of the Real Estate under this Section 9.3, the
Manager shall be responsible for (a) determining the fair market value ot the Real Estate (provided
that the Manager will obtain a third party valuation of the Real Estate if such Disposition is being
made through an Aftiliated aggregation or acquisition and any such Disposition would result in
less than a 100% return of the Beneficial Owners™ original capital contributions). {b) conducting
the Disposition of the Real Estate. (¢) providing services to facilitate the marketing and Disposition
of the Real Estate in connection with the Disposition of the Real Estate, and (d) distributing the
balance of the Trust Estate (net of any fee due to the Manager) to the Beneficial Owners afier
pavment of all amounts necessary 1o pay or defcase. as applicable, the Loan in full in accordance
with the Financing Documents and any other expenses or obligations of the Trust. The Manager
is expressly instructed 1o take all reasonable action that would enable the Disposition to qualify
with respect to cach Beneticial Owner as a like-kind exchange within the meaning ot Section 1031
of the Code. Any Disposition of the Real Estate shall be on an “as is. where 1s” basis and subject
to customary seller representations or warranties by the Trust. the Trustee or the Manager.

Section 9.4 Liability of Manager. To the fullest extent permitted by applicable law, the
Manager shall be fully protected in any such determination made in good faith pursuani to Sections
9.2 and 9.3 and shall have no hability to any Person. including without limitation the Beneficial
Owners, Trust or the Trustec. with respect thereto.

Section 9.5 Manager's Fee on Disposition. I the Manager provides services in
connection with anv Disposition of the Real Estate under Section 9.3 and if upon such Disposition
of the Real Estate the gross procceds are in excess of $121,000.000 (in cash or in kind). the
Manager will be entitled to receive a fee equal to 2.0% of the gross proceeds of anv such
Disposition of the Real Estate pursuant to the Trust Agreement. with such amount to be in addition
o any payments to unrelated third-party real estate brokers that the Trust hires 1o sell the Real
[Estate and any payments to buver’s brokers.

Section 9.6 Certificate of Cancellation. Upon the completion of the dissolution and
winding up of the Trust. the Trustee shall cancel the Certificate of Trust by exccuting and causing
a certificate of cancellation o be filed in the ottice of the Secretary of State (as well as undertaking
any other means then required under applicable law).

ARTICLE 10
MISCELLANEOUS

Section 10.]  Limitatigns on Rights of Other Persons. Nothing in this Trust Agreement,
whether express or implied. shall provide to any Person. other than the Depositor. the Trustee, the
Manager, the Beneficial Owners and the Trust. any legal or equitable right. remedy or claim
hereunder.

Section 10.2  Suecessors and Assigns. All covenants and agreements contained herein
shall be binding upon and inure to the benefit of the Deposttor, the Trustee, in its individual
capacity and as Trustee. the Manager, the Beneficial Owners, the Trust and their successors and
assigns, all as herein provided. Any request. notice, direction, consent, waiver or other writing or
action by any such Person shall bind its successors and assigns.




Section 10.3  Usaue of Terms. With respect 10 all terms in this Trust Agreement: (a) the
singular includes the plural and the plural includes the singular; (b) words importing any gender
include the other gender: references to "writing” include printing. typing. lithography and other
means of reproducing words in a visible form: (c) references to agreements and other contractual
instruments include all subsequent amendments thereto or changes therein entered into in
accordance with their respective 1erms and not prohibited by this Trust Agreement: (d) references
W Persons include their successors and permitied assigns: and (e) the term “including”™ means
“including without limitation.”

Section 10.4  Headings. The headings of the various Articles and Scctions herein are for
convenience of reference only and shall not define or limit any of the terms or provisions hercof’

Section 10.5  Side Letters. Subject o Section 3.2(c)(4) hereot. the Manager rescerves the
right, in its sole and absolute discretion, to agree with a Bencticial Owner to waive or modify the
application of any provision of the Trust Agreement relating exclusively 10 fees and expenses or
any fee or expense in connection with the oftering with respect to such Beneticial Owner without
obtaining the consent of any other Beneficial Owner. Accordingly. the Trust and the Manager
may cnter into side letters or other writings with one or more Beneficial Owners that have the
citect of establishing rights under. or altering or supplementing the terms of. the Trust Agreement
or any subscription agreement for Interests (including with any of its Affiliates that may invest in
the Trust). Notwithstanding the foregoing. in no event shall (i) any waiver or modification of any
provision of the Trust Agreement. or (ii) any side letter or other writings, be perntitted 1o the extent
the tax treatment of the Trust or the Investors would be impacted.

Section 10.6  Amendments. To the fullest extent permitted by applicable law. this Trust
Agreement may not be supplemented or amended. and no term or provision hereof may be waived.
discharged or ierminated orally, but only by a signed writing exccuted by and among the Manager
and the parties adversely affected. 1 any. In addition. so long as the Loan or any portion thereot
is outstanding, no supplement. amendment. waiver. discharge or termination of this Trust
Agreement or any provision hereof shall be effective unless a Lender Consent has been obtained
with respect thereto.  Notwithstanding anything to the contrary contained in the foregoing or
clsewhere in this Trust Agreement, Manager shall have the right, acting alone. to amend this Trust
Agreement pursuant 1o a request of Lender. if Lender has determined that such amendment is
necessary in order Lo satisty the requirements of any Rating Agencies. provided that no such
amendment shall increase Trustee’s obligations or decrease Trustee’s rights under this Trust
Agrecment,

Scction 10.7  Notices. All notices, consents, directions. approvals. instructions, requests
and other communications required or permitted by the terms hercot shall be in writing, and given
by (i) overnight courier, or (ii) hand delivery and shall be deemed to have been duly given when
reccived. Notices shall be provided to the parties at the addresses specified below.,



1" to the Depositor: ExchangcRight Real Estate, LLL.C
1055 E. Colorado Blvd., Suite 310
Pasadena, CA 91106
Auention: [nvestor Relations

It to the Manager: ExchangeRight Asset Management. LL.C
1035 E. Colorado Blvd., Suite 310
Pasadena, CA 91106
Attention: Investor Relations

1f to the Trust: ExchangeRight Net-Leased Portfolio 2021 DST
Care of ExchangeRight Asset Management, LL.C
1053 E. Colorado Blvd.. Suite 310
Pasadena. CA 91106
Autention: Investor Relations

I to the Trustee: Gregory Harrison
c/o Stewart Management Company
FFarmers Bank Building, Suite 1410
301 North Market Street
Wilmington. Delaware 19801

H to a Benceficial Owner. at such Person’s address as specified in the most recent
Ownership Records.

Irom time to time the Depositor, the Trustee. the Trust or the Manager may designate a new
address for purposes of notice hereunder by notice to the others and any Beneficial Owner may
designate a new address for purposes of notice hereunder by notice to the Manager.

Scction 10.8  Governing Law. This Trust Agreement shall be governed by and construcd
and enforced in accordance with the laws of the state of Delaware (without regard 1o conflict of
law principles). The laws of the state of Delaware pertaining to trusts (other than the Statutory
Trust Act) shall not apply to this Trust Agreement.

Section 10.9  Counterparts.  This Trust Agreement may be signed in any number of

counterparts, cach of which shall be an original. with the same effect as if the signawures thereto
and hereto were upon the same instrument.
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Section 10.10 Scverability. Any provision of this Trust Agreement that is prohibited or
unentforceable in any jurisdiction shall, as to such jurisdiction only. be ineffective to the extent of
such prohibition or unenforceability without invalidating the remaining provisions hereof, and any
such prohibition or unenforceability in any jurisdiction shall not invalidate or render unenforceable
such provision in any other jurisdiction. To the extent permitted by applicable law, cach of the
parties hereby waives any provision of applicable law that renders anv such provision prohibited
or unenforeeable in any respect.

Section 10.11 Signawre ot Class | Beneficial Owners. Each Investor will accept and/or
adopt this Trust Agreement, as manifested by its exceution and delivery to the Manager of this
Trust Agreement or any subscription agreement for Interests provided by the Manager. By
exccuting such signature page, cach Invesior hereby acknowiedges and agreces to be bound by the
terms of this Trust Agreement and the LLC Agreement when and if the LLC is formed and
pursuant to Section 19.19 of the LLLC Agreement. In addition, in light of their agreement to be
bound by the LLC Agreement pursuant to this Section 10.10. cach Investor hereby acknowledues
and agrees that as of the Conversion Date (as defined in the LLC Agreement) (i) each Investor
shall be deemed to have executed the LELC Agreement and (i1) the LLC Agreement shall be fully
enforceable against each Investor, notwithstanding the lack of such Investor’s actual signature
thercon.

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
[SIGNATURE PAGE FOLLOWS|



IN WITNESS WHEREQF, each of the parties has caused this Trust Agreement io be

duly executed as of the day and year first above written.
THE DEPOSITOR:
ExchangeRight Real Estate, LLC

By: l‘m

Warfen Thomas, Ma.ﬁ{er

THE MANAGER:
ExchangeRight Asset Management, LLC

By: ExchangeRight Real Estate, LLC; its
member

/ (%/7{
Warren Thomas, Wr

T%ﬂm i

By:

Gregory Harridon, Trustce
State of Delaware)
County of New Castle) ss.
On this__ 29t day of March , 2021 before me _Elizabath A Reachaiithe

undersigned trustee, personally appeared Gregory Harrison kmown personally te me to be the Trustee
named Trust and acknowledged that she, as a trustce being authorized so to do, executed the forcgoing if
the purposes therein contained, by signing the name of the Trust by herself as trustee.

IN WITNESS WHEREOF I have hereunto set my hand and official seal. E B
Notary Public/Commissioner of

My Commission Expires Hl 20 |10?..S

dole

of the above
\strument for

[

ELIZABETH ANN BEACHELL
' . NOTARY PUBLIC
(SEAL) : STATE OF DELAWARE

My Cornmission Expires Aprit 20, 2024
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State of California)
County of Los Angeles) ss.

Onthis €© dayof  MAYM 2021 before me Y

. persanglly appeared

W oarYeA Thovmes who proved to me on the basis of satistactory evidence to be the gerson whose
hame is subscribed to the Trust Agreement and acknowledged to me that he executed the same in his authorized
capacity as the Manager of the Manager and that by his signature on the Trust Agreement the person of the entity upon

behalf of which the person acted. executed the Trust Aygreement.

IN WITNESS WHEREOF [ have hereunto set my hand and official seal. g Q
] v 5. LEE ! - - —
7 Tl)  Netary Public - California Notary Public/Commissioner of Oath

é \&‘,’&}-‘ Los Angeles County E

i CAm Commission # 2320724 ‘! My Commission Expires Z/ il / zY
1= wy Comm. Expires Feb 7, 2024

(SEAL)

Ssate of California)
County of Los Angeles) ss.

On this 26 day of Maxth .2021 before me C.let

Wnarrean Thorn g who proved to me on the basis of satisfactory evidence 10 be thgperson whose
name is subscribed to the Trust Agreement and acknowledged 1o me that he executed the same in his authorized
tapacity as the Manager of the Depositor and that by his signature on the Trust Agreement the persoh or the entity

upon behalf of which the person acted. executed the Trust Agreement.

IN WITNESS WHEREOF | bave hercunto set my hand and official seal. ;’:!

. persopally appeared

Notary Public/Commissioner of Oath

My Commission Expires Z/ 1/2Y4

(SEAL)




EXHIBIT A

REAL ESTATE



EXHIBIT B

CERTIFICATE OF TRUST



EXHIBIT C

OWNERSHIP RECORDS
FOR
FxchangeRight Net-Leased Portfolio 46 DST

[Last Revised _ .20
Class of’ Percentage (%) Share
Name Mailing Address Beneficial Interests  of Beneficial [nterests

The undersigned hereby certifies that the foregoing Ownership Records are compiete and accurate
as of the date set forth above.

ExchangeRight Asset Management, LLC. not in its
individual capacity. but solely as Manager

By:
Name:
Title:




FORM OF LIMITED LIABILITY COMPANY AGREEMENT

[To be attached|



CXHIBIT E

FORM OF CONVERSION NOTICE

ExchangeRight Real Estate, LLC (the "Depositor™), as the sole Class 2 Beneficial Owner
and the sole holder of Class 2 Beneficial Interests in ExchangeRight Net-Leased Portfolio 46 DS,
hereby provides a Conversion Notice dated as ot the Loan Closing Date pursuant 1o Section 6.3 of
the Trust Agreement by and among the Depositor. ExchangeRight Asset Management. L1.C, a
California limited liability company. as Manager. and Gregory Harrison, as Trustee (or any of their
successors). The requirements of Section 3.3(c) of the Trust Agreement shall become effective
upon receipt of this notice by the Trustee.

ExchangeRight Real Estate, L1L.C

By:
Name:
Title:




