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TRANSMITTAL LETTER

Department of State
Division of Corporations
P.O. Box 6327
Tallahassce, FLL 32314

SURJECT: PALM SPRINGS CONGRESS DST

Enclosed is an original and one (1) copy of the Declaration of Trust and a check for:

FEES:

Declaration of Trust $350.00

OPTIONAL:

Certified Copy S 875

FROM:

Name (Printed or typed)

Address

City, State & Zip

Davtime Telephone number



FLORIDA DEPARTMENT OF STATE ZTHER 30 Ay 1o

Division of Corporations

March 26, 2021

SUNSHINE CORPORATE COMPLIANCE
RECTED

' G@ m
SUBJECT: CAPE CORAL PINE ISLAND DST -Date
Ref. Number: W21000040289 Qﬂme File

We have received your document for CAPE CORAL PINE ISLAND DST and
your check(s) totaling $. However, the enclosed document has not been filed and
is being returned for the following correctlon(s

The Affidavit of Trust must be notarized.

The name designated in your document is unavailable because it is the same as
or not distinguishable from an existing entity. [If the principals are the same in
both entities, please send a letter or affidavit advising us of this association,
along with your articles so that we may complete the filing process.

Please return your document, along with a copy of this letter, within 60 days or
your filing will be considered abandoned.

If you have any questions concerning the filing of your document, please call
(850) 245-6052.

Neysa Culligan
Regulatory Specialist Il Letter Number: 921A00006354

www.sunbiz.org
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ARCTRUST

Reply to: Cape Coraf Pine Island DST
March 29, 2021

Registration Section

Division of Corporatios

The Cenire of Tallahassee

2415 N. Monroe Strect, Suite 810
Tallahassee, F1. 32303

RE:  Cape Coral Pine Island DST, a Delaware Statutory Trust
Foreign qualification in Florida

To Whom it May Concern:

[ am the manager of Cape Coral Pine Island St, LLC, the Statutory Trustee of Cape Coral Pine Island
DST, a Delaware Statutory Trust.

Fwrite this letter in furtherance of our application to qualify Cape Coral Pine Island DST in Florida. Cape
Coral Pine Island, DST is the successor by conversion to Cape Coral Pine Island, LLC and as such has the

same ownership and principals.

Very truly yours,

, Cépe Coral Pine Jsfaid DST
! B}\,,v. Cape Coral ’igc’]s]and ST, LLC

AN e

[N
g By:k(]ary Sﬁﬁaumann, Manager -

A

CC: Silvia P. Fernandes, Esq.
Sid Donica, Esq.

ARCTRUST.com n 1401 Broad Sireet Clifion, NJ 07013 a 973.249.1000



AFFIDAVIT TO THE FLORIDA SECRETARY OF STATE
¢

CAPE CORAL PINE ISLAND DST SECR

TO FILE OR QUALIFY

A DELWARE STATUTORY TRUST

In accordance with Section 609.02 of the Florida Statutes, pertaining to

Common Law Declarations of Trust, the undersigned, the Chairman of the
Board of Trustees of CAPE CORAL PINE ISLAND DST ,a

{Name of Trust)

DELAWARE STATUTORY 1, ¢ hereby affirms in order to file or qualify

(State)

(Name of Trust)

1. Two or more persons are named in the Trust.

2. The principal address is

1401 BROAD STREET, CLIFTON, NJ 07013

3. The registercd agent and street address in the State of Florida is:
UNITED CORPORATE SERVICES, INC.

8200 SOUTH DADELAND BLVD., SUITE 508, MIAMI, FL 33156

4. Acceptance by the registered agent: Having been named as registered
agent to accept service of process for the above named Declaration of Trust
at the place designated in this affidavit, [ hereby accept the appointment as
registered agent and agree to act in this capacity.

(Signature of Registered Agent)

5. Tcertify that the attached is a truc and correct copy of the Declaration of
Trust under which the associatio onduct its business in
Florlda

b;v/w/r%’ e
/}7{/ {/L(..L7 ,,?(’/

A o o &a

o

Commission # 2247033

woiv— bl g

){fid‘a

'I'A RY

e

Woiasy Public, State of New Jeigzy
My Comtnission Expires

April

5, 2023

Gary S7Bwtimann as Manager of Cape Coral Pine Island
Chairman of the Board of Trustees ST, LLC, Slg,nalory Trustee

(b% Fliing Fee: $350.00

YA CECH: - Certified Copy: $ 8.75 (optional)
R2E0G3(3/00 -

NCATELLA



TRANSMITTAL LETTER

Department of State
Division of Corporations
P.O. Box 6327
Tatlahassee, FL 32314

SUBJECT: PALM SPRINGS CONGRESS DST

Enclosed is an original and one (1) copy of the Declaration of Trust and a check for:

FEES:
Declaration of Trust £350.00
OPTIONAL:
Certified Copy $ 8.75
FROM:

Name {Printed or typed)

Address

City, State & Zip

Davtime Telephone number



TRUST AGREEMENT
OF

CAPE CORAL PINE ISLAND, DST.
a Delaware Statutory Trust

By and Among

ARCTRUST INVESTMENTS, L.P.,
as Inival Beneficial Owner,

CAPE CORAL PINE ISLAND ST, L.1.C.
a Delaware Limited Liability Company.
as Signatory Trustee

and

UNITED CORPORATE SERVICES, INC,,
a Delaware Corporation,
as Delaware Trustee

Dated as of March 23, 2021

$EIT 1676890, 1/ARCO40- 279289



TRUST AGREEMENT
OF
CAPE CORAL PINE ISLAND, DST,
a Delaware Statutory Trust

THIS TRUST AGREEMENT, dated as of March 23, 2021 (as the same may be
amended or supplemented from time to time, this “Trust Agreement™). is made by and among
the Persons identified on Schedule 1 hereto (each, an “Individual Initial Benetficial Owner™ and
collectively, the “Initial Beneficial Qwner™). Cape Coral Pine Island ST, LLC. a Delawarce
limited Hability company (in its individual capacity. “Signatory Trustee™) as Signatory Trustee,
and United Corporate Services, Inc., a Delaware corporation {in its individual capacity.
“Delaware Trustee™}, as Delaware Trustee.

RECITALS
A, Cape Coral Pince Island, LLC was formed as a Delaware limited lability company
on July 13,2017,
B. Initial Beneficial Owner was the sole owner of 100% of the membership interests

in Cape Coral Pine Island., LLC.

C. On August 31, 2017, Cape Coral Pine [stand, LLC acquired sole ownership of the
real estate more particularly described on Exhibit A, together with all buildings. siructures,
fixtures and improvements located thereon (collectively, the “Real Estate™)

D. The Real Estate is subject to (or will hereafter become subject 10) certain
Financing Documents (as hereinafter detined).

L%, On March 23, 2021, the Initial Beneficial Owner, the Signatory Trustee and the
Deiaware Trustee. caused a Certiticate of Trust (as hereinafter defined) of Cape Coral Pine
Island. DST, 10 be filed with the Secretary of State (as hereinafter defined), to form the statutory
trust 1in accordance with Chapter 38 of Title 12 of the Delaware Code, 12 Del. §3801. ef seq. {the
“Stawutory Trust Act™). A Certificate of Formation forming the Signatory Trustee as Cape Coral
Pine Island ST. LLC was filed on March 23, 2021, with the Sccretary of the State of Delaware.

E. On March 23, 2021, the Signatory Trustee caused a Certificate of Conversion of
Cape Coral Pme Island, DST 10 be filed with the Sceretary of State (as hercinafier defined), to
convert Cape Coral Pine Island, LLC to a Delaware stalutory trust in accordance with the
Statutory Trust Act.

I, The Initial Beneficial Owner owns one hundred percent (100%) of the Beneficial
Interests (as hercinafier defined) in the Trust.

G. [t is anticipated that thercafter. ARCTRUST Essential Property, DST will acquire
the Beneficial Interests in the Trust in exchange for beneficial interests in ARCTRUST Essential
Property. DST, and shall become the sole Benceticial Owner (as hereinaficr defined) in
accordance with the provisions of this Trust Agreement. In connection with the acquisition of
the Beneficial Interests by ARCTRUST Essential Property. DST, the Beneficial Interests held by
Initial Beneticial Owner will be redeemed by the Trust on a prorated basis.

Page 1 of 28
AE 1676806, 1/ARCO0-279289



H. The Trust will retain Cape Coral Pine Island ST, L1C as the Signatory Trustee of
the Trust to undertake certain actions and perform certain duties that would otherwise be
performed by the Trust.

NOW, THEREFORE. in considcration of the mutual agreements herein contained and
other good and valuable consideration, the receipt and sufficicncy of which are hereby
acknowledged, the partics hereby agree as follows:

ARTICLE 1.
DEFINITIONS AND INTERPRETATION

Detinitions.  Capitalized terms used and not otherwise defined in this Trust Agreement
shall have the following meanings:

'Y

“Aftiliate”™ means. with respect to any specitied Person. any other Person directly or
indirectly controlling or controlled by or under direct or indirect common control with such
specificd Person.  For purposes of this definition, “control,” when used with respect o any
specificd Person, means the power to direct the management and policies of such Person, directly
or indirectly, whether through the ownership of voting securities, by contract, ar otherwise; and
the terms “controlling™ and “controlicd™ shall have meanings correlative to the foregoing.

“"ARCTRUST Beneficial Owner™ means the Initial Beneficial Owner, ARCTRUST
Essential Property, DST, or any other entity which whollv owns, or is the sole owner of Initial
Beneticial Owner or ARCTRUST Essential Property. DST.

“Benelicial Interest”™ means a beneficial interest in the Trust, as such term s used in the
Statutory Trust Act.

“Beneficial Owner” means cach Person who, at the time of determination. holds a
Beneficial Interest as reflected on the most recent Ownership Records.

“Business Day™ is any day other than Saturday, Sunday or a legal holiday in the State of
Delaware.

“Certificate of Trust™ mecans the certificate of trust of the Trust in substantially the form
of Exhibit 13, as amended from time to time.

“Code™ means the Internal Revenue Code of 1986, as amended from time to time.
H 3oL
“Contribution Agreement™ means that certain agreement of contribution to trust pursuant
to which the Initial Beneficial Owner contributes the Real Estate (or the right to acquire the Real
Estate) 1o the Trust.

“Delaware Trustee™ mcans the Person scrving, at the time of determination, as the
Delaware Trustee under this Trust Agreement. As of the Effcctive Date, the Delaware Trustee is
United Corporate Services, Inc.

“Delaware Trusiee Covered Expenses™ has the meaning given (o such term in Section

4.5,

Page 2 of 28
BE: 11676896 1/ARCG10-279289



“Delaware Trustee Indemnified Persons™ has the meaning given to such term in Section

4.5,
“Deposit Date™ means the date in which the closing on the Loan is completed.

“Effective Date” means the date of this Trust Agreement as specified in the introductory
paragraph hereof.

“Exhibit” means an cxhibit attached 10 this Trust Agreement, unless otherwise specitied.

“Financing Documents” means the Note. the Mortgage, and any other documents or
agreements contemplated by any of the foregoing or otherwise required by Lender in connection
with the Loan.

“lnitial Beneficial Owner™ has the meaning given to such term in the introductory
paragraph hercof

“Investors”™ mceans the purchasers of Beneficial Interests in the Trust, excluding any
ARCTRUST Beneficial Owner.

“Lease” means that certain lease agreement relating to the Real Estate listed on Exhibit
A. together with all amendments. supplements and modifications thereto.

“Lender” means Seacoast National Bank, or any of its affiliates, together with their
successors and/or assigns. :

“Loan” means that certain loan in the onginal amount of $2.190.000.00 made by Lender
to the Property Owner in accordance with the terms. conditions and provisions of the Loan
DDocuments.

“Material Action” means to consolidate or merge the Trust with or into any Person. or
sell all or substantially all of the assets of the Trust, or to tnstitute proceedings to have the Trust
be adjudicated bankrupt or insolvent, or consent o the institution of bankruptcy or insolvency
proccedings against the Trust or file a petition seeking, or consent to, reorganization or reliefl
with respect to the Trust under any applicable tederal or state law relating to bankruptey, or
consent to the appointment of a receiver, liquudator, assighee, trustee, sequestrator (or other
similar official) of the Trust or a substantial part of its property, or make any assignment {or the
benefit of creditors of the Trust, or admit in writing the Trust's inability to pay its debts generally
as they become due, or take action in furtherance of any such action. or, to the fullest extent
permitted by law, dissolve or liquidate the Trust.

“Morngage” means, collectively, the mortgages or deeds of trust. as the case may be.
encumbering the Real Estate as security for the Loan.

“Note” means the note cvidencing the Loan.

“Qwnership  Records™ means the records maintained by the Signatory Trustee,
substantially in the form of Exhibit €. indicating from time to time the name, mailing address,
and Percentage Share ot cach Beneficial Owner, which records shall initially indicate the Initial
Beneficial Owner as the sole Beneficial Owner and shall be revised by the Signatory Trustee

Page 3 0f 28
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contemporancously to reflect the issuance or transfer of Beneficial Interests in accordance with
this Trust Agreement, changes in mailing addresses, or other changes.

“Percentage Share” means, for cach Beneficial Qwner, the percentage of the aggregaie
Beneficial Interests in the Trust held by such Beneficial Owner as reflected on the most recent
Ownership Records. For the avoidance of doubt, the sum of the Percentage Share of the
Beneficial Interests at all times shall be one hundred percent (100%).

“Permitted Invesiment™ has the meaning set torth in Section 7.2

“Person” means a natural person, corporation, limited partnership, gencral partnership.
joint stock company, joint venture, association, company, trust, bank trust company. land trust,
busincss trust, statutory trust or other organization, whether or not a legal cnllly dﬂd
government or agency or political subdivision thereof.

“Real Estate™ has the meaning given to such term in Recital A hercof,
“Regulations™ means U.S. Treasury Regulations promulgated under the Code.
“Reserves™ has the meaning given to such term in Section 7.2

“Secretary of State™ has the mcaning given to such term in Section 2.1(b).

“Section™ means a section of this Trust Agreement, unless otherwise specified.
“Securities Act” means the Securities Act of 1933, as amended.

“Signatory Trustee™ means the Person serving. at the time of determination. as the
signatory trustee under this Trust Agreement. As of the Effective Date, the Signatory Tru:,uc 15
Cape Coral Pine [sland ST, LLC, a Delaware limited hability company.

“Signatorv Trustee Covered Expenses™ has the meaning given to such term in Section

54

“Signatory Trustee Indemnified Persons™ has the meaning given to such term in Section

“Springing LLC" has the meaning given to such ternt in Section 9.2

“Statutory_Trust Act™ has the meaning given to such term in Recital C hereof.

“Tenant” shall mean the person identified as the tenant in the Lease.

“Transaction Documents’™ means the Trust Agreement. the Contribution Agreement. cach
Purchase Agreement, the Lease and the Financing Documents, together with any -other
documents o be executed in furtherance of the investment activities of the Trust.

“Transfer Distribution™ has the meaning given to such term in Section 9 .2

“Trust™ means Capce Coral Pinc Island. DST. a Delaware statutory trust formed by and in
accordance with, and governed by, this Trust Agreement.

Page 4 of 28
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*Trust Agreement’ has the meaning given to such term in the introductory paragraph.

“Trust Estate™ means all of the Trusts right. title, and intcrest in and to the Lease, the
Real Estate, and any and all other property and asscts (whether tangible or intangible) in which
the Trust at any time has any right. title or interest.

“Trust Year" means (1) initially. the period of time commencing on the Deposit Date and
ending on the date that is 12 months later and (i) subsequently. each successive 12-month period
thereaiter,

ARTICLE 2.
GENERAL MATTERS

Section 2.1  Organizational Matters.

A. United Corporate Scrvices. Inc. is hereby appointed as the Delaware
Trustee, and United Corporate Services, Inc. hereby accepts such appointment,

B. The Initial Beneficial Owner hercby authonizes and directs the Delaware
Trustee and Signatory Trustce to execute and file the Certificate of Trust and deliver it for filing
with the Certificate of Conversion in the office of the Secretary of State of the State of Delaware
(the "Secretary of State™), and authorizes the Delaware Trustee to execute and file in the office of
the Sccretary of State such centificates as may from time to time be required under the Statutory
Trust Act or any other Delaware law.

C. The name of the Trust is “Cape Coral Pinc [sland, DST.” The Signatory
Trustee shall have full power and authority, and is hereby authorized, to conduct the activities of
the Trust. exccute and deliver all documents (including. without limitation. the Transaction
Documents) for or on behalf of the Trust, and cause the Trust to sue or be sued under its name.
Any reference to the Trust shall be a reference to the statutory trust formed pursuant to the
Ceruficate of Trust and this Trust Agreement and not to the Delaware Trustee or the Signatory
Trustee individually or to the officers. agents or emplovees of the Trust, the Delaware Trustec or
the Signatory Trustee.

D. The principal office of the Trust, and such additional offices as the
Signatory Trustee may determine to establish, shall be located at such places inside or outside of
the State of Delaware as the Signatory Trustee shall designate from time to time. As of the
Effective Date, the principal office of the Trust is located ¢/o the Signatory Trustee at 1401 Broad
Street, Clifton, New Jersey 07013,

E. Legal title to the Trust Estate shall be vested in the Trust as a’ separite
legal entity.

Section 2.2 Declaration of Trust and Statement of Intent.

Al The Delaware Trustee hereby declares that it shall hold the Trust Estate in
trust for the benefit of the Beneficial Owners upon the terms set forth in this Trust Agreement.

B. It is the intention of the parties that the Trust constitute a “statutory trust.”
the Delaware Trustee 15 a “trustee,” the Signatory Trustee is an “agent” of the Trust, ihe

Page S of 28
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Beneficial Owners are “beneficial owners.” and this Trust Agreement is the “pgoverning
instrument” of the Trust, cach within the respective meaning provided in the Statutory Trust Act.

Section 2.3 Purposes.

Notwithstanding anvything 10 the contrary in this Trust Agrecement or in any other
document governing the formation, management or operation of the Trust, for so long as any
obligation under the Financing Documents is outstanding, the sole purpose of the Trust is to
engage exclusively in the following activities: (i) to acquire, own. operate, lcase, manage and. it
and when appropriate, sell the Real Estate; (i) to negotiate, enter into, execute, deliver and
perform any and all obligations of landlord under, Icases or other occupancy agreements with
respect to the Real Estate; (iil) 1o negotiate, enter into. execute, deliver and perform any and all
other agreements or obligations relating to the acquisition, ownership, opcration, leasing.
management or sale of the Real Estate: (iv) to incur indebtedness related to the Real Estate.
whether as iniual financing or refinancing, and to execute. deliver and perform under and
pursuant to any and all loan documents relating thereto, including, without limutation. the
Financing Documents: and (v) to engage in any lawful act or activity and to excrcise any powers
permitted to statutory trusts organized under the taws of the State of Delaware that arc related or
incidental to and neccessary, convenient or advisabic for the accomplishment of the above-
mentioned purposes.

ARTICLE 3.
PROVISIONS RELATING TO THE LOAN AND TAX TREATMENT

Section 3.1  General Interpretation. Article 3 Supersedes All Other Provisions of
this Trust Agreement.  This Article 3 contains certain provisions required by the Lender
connection with the Loan or intended to achieve the desired treatment of the Trust and Beneticial
Interests for United States federal income tax purposes. To the extent of any inconsistency
between this Article 3 and any other provision of this Trust Agreement. this Aricle 3 shall
supersede and be controlling: provided, for the avoidance of doubt. that nothing in this Article 3
shall limit or impair the Trust’s power and authority to exccute and deliver. and to perform s
obligations under. the Transaction Documents. and further provided that the requircments of this
Article 3 shall be enforceable to the maximum extent permissible under the Statutory Trust Act.”

Section 3.2 Provisions Relating to Loan,

A, This Section 3.2 i1s micended to qualify the Trust as a “Single Purpose

Cntity™ for purpuses of the Loan. So long as any portion of the Loan is outstanding, the

provisions of this Scction 3.2 shall be in full force and effect; provided. however, that the

provisions of this Section 3.2 shall be of no further force and cffect at any time when no portion

of the Loan is outstanding. The terms of this Trust Agreement are further limited by and bubjl.f..l
to the provisions of the Financing Documents while the Loan is outstanding.

B. With respect to the Trust, a “Single Purpose Entity’” means a Delaware
statutory trust that at all times since its formation and thercafter: B

(N shall not engage in any business or activity other than the
ownership. operation and maintenance of the Real Estate and activitics incidental thereto:

Page 6 of 28
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(2) shall not acquire or own any asscts other than fec interests in the
Real Estate, such personal property as may be necessary and any cash collateral, if appheable.
for the operation of the Real Estate, and shall conduct and operate its business as presently
conducted and operated;

(3) shall preserve its existence and remain in good standing under the
laws of the jurisdiction in which 1t is organized.

{4) shall not merge or consolidate with any other Person (except as a
result of a Transfer Distribution), or liquidate and dissolve (or suffer any liquidation of
dissolution), or acquirc by purchase or otherwise all, or substantially all. of the business or asscts
of, or any stock or other evidence of beneficial ownership of any other Person. except as a result
of a Transfer Distribution;

(5) except as a result of a Transfer Distribution, shall not take any
action to dissolve, wind-up, terminate or liquidate in whole or in part: to sell. tansfer or
otherwise disposc of all or substantially all of its asscts; to change its legal structure: or except
for transfers permitted hereunder, transfer or permit the direct or indireet transicr of any
partnership, membership or other equity interests, as applicable; or issue additional partnership.
membership or other equity interests. as applicable: or seck to accomplish any of the foregoing:

(6) shall not, without the unanimous written consent of all of the
Trust’s trustees. and such other entities as may be required under this Trust Agreement or other
organizational documents or at law: (1) file or consent to the filing of any petition. etther
voluntary or tnvoluntary. 1o take advantage of any applicable insolvency. bankruptey, hiquidation
or reorganization statute: (ii) seck or consent to the appointment of a receiver, liquidator or any
similar otficial; or (ii1) make an assignment for the benefit of creditors or take any action in
furtherance of the foregoing:

(7} shall not amend or restate its organizational documents it such
change would modity the requirements set forth in this Section 3.2:

(%) shall do all things necessary to observe organizational formalities
and will not take any actions in violation of or inconsistent with the terms and provisions of the
Trust Agreement or other applicable organizational documents:

(N shall not own any subsidiary or make any invesunent in. any other
Person;

(10)  shall not commingte its funds and assets with the funds and asscts
of any other Person and shall hold all of its assets in its own name and in such a manner that il
will not be difficult to segregate. ascertain or identify its individual assets from thosc of another
Person: '

(11}  shall not mcur any debt. secured or unsecured, direct, contingent or
absolute (including. without limitation, guarantecing any obligation), other than thc Loan:
obligations to Tenant under the Lease or to other tenants or occupants of the Real Estate, and
customary unsccured trade payables mcurred in the ordinary course of owning and operating the
Real Estate and payable within thirty (30) days:

Page 7 ot 28
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(12)  shall maintain its records. books of account, bank accounts.
financial statements, accounting records and other entity documents separate and apart from
those of any other Person and shall not list its assets as assets on the financial statement of any
other Person; provided. however, that the Trust’s assets may be included in a consolidated
financial statement of its Affiliate provided that (a} appropriate notation shall be made on such
consolidated financial statements to indicate the scparatencss of the Trust from such Aftiliate and
to indicate that the Trust’s assets and credit are not available to satisfy the debts and other
obligations of such Affiliate or any other Person. and (b) such asscts shall also be listed on the
Trust's own separate balance sheet;

(13}  shall only enter into any contract or agreement with any Beneficial
Owner or Affiliate of the Trust or any guarantor, or any general partner, member, principal or
AfTiliate thereof, upon terms and conditions that are intrinsically fair and substantially similar to
those that would be available on an arm’s-length basis with third parties:

(14)  shall not maintain its assets in such a manner that it will be costly
or difficult to scgregate, ascertain or identify its individual assets from those of any other Person;

(15)  shalt not assume or guaranty the debis of any other Person, hold
itself out to be responsible for the debts of another Person, or otherwise pledge its assets for the
benefit of any other Person or hold out its credit as being available to satisty the obligations of
any other Person;

(16)  shall not make any loans or advances to any other Person and shall
not acquire obligations or sccurities of its Affiliates;

(17)  shall file its own 1ax returns scparate from those of any other
Person, except o the extent that the Trust is treated as a “disregarded entity™ or investmet trust
for tax purposes and is not required to file tax returns under applicable law. and pay any taxes
required to be paid under applicable law: '

(18)  shall hold itself out to the public as a legul entity separate and
distinct from any other Person and conduct its business solely in its own name and through its
own authorized directors, officers, managers, employees and agents, shall correct any known
misunderstanding regarding its status as a separate entitv and shall not identify itself or anv of its
Affiliates as a division er part of the other:

(19)  shall maintain  adequate capital for the normal obligations
rcasonably foresceable in a business ot its size and character and in light of its contemplated
business operations and shall remain solvent and pay its debts and liabilitics from its assets as the
same shall become due:

(20)  shall allocate fairly and reasonably shared expenses (including.
without limitation, shared office space) and usce separate stationery, invoices and checks;

(21} shall pay its own liabilitics, obligations and ndcbiedness
. - - . . . . . o . ! LI
(including, without limitation, salaries of its own employees, administrative expenses and
operating expenses) from its own funds;

(22)  shall not acquire obligations or securities of its Beneficial Owners:
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(23}  shali not permit any Affiliate or constituent party independent
access 1o 1ts bank accounts;

(24)  shall maintain a sufficient number of employees (if any) in light of
its contemplated business opcrations; shall, to the extent its oftice. if any. is located in the oftices
of any of its Affiliates, pay fair market rent for its office space located therein and its fair share of
any overhead costs with respect thereto:

(25)  shall make investments directly or by brokers engaged and paid by
it or its agents (provided that if any such agent is an affiliate of the Trust it shall be compensated
at a fair market rate for its services);

(26)  shall not become involved in the day-to-day management of any
other person;

(27)  shall have at least one trustee (such trustee being herein referred to
as the “SPE Member™) that is (a) a limited liability company or corporation which at all umes
has a manager, member or director who qualifies as an Independent Person, or (b} a natural
person who qualifies as an Independent Person, and such SPE Mcember other than an
Independent Person will, at all times, cause the Trust to comply with each of the representations,
warrantics, and covenants contained in this Agreement.

(28)  shall not causc or permit the board of directors or board of
managers, as applicable, of it or the SPEE Member. as applicable, to take any action which, under
the terms of any certificate ot incorporation, by-laws, voting trust agreenment with respect to any
common stock or other economic ownership interest, or limited liability company agreement
requires the unanimous vote of the board of directors or board of managers, as applicable. of it or
the SPE Membcr, as applicable, unless at the time of such action there shall be at least once
member who is an Independent Person:

Failure of the Signatory Trustee to comply with any of the forcgoing covenants or any
other covenants contained 1n this Trust Agreement shall not affect the status of the Trust as a
separate legal entity or the himited liability of the Beneficial Owners.

C. Notwithstanding any other provision of this Trust Agreement and any
provision of law that otherwise so empowers the Trust, so long as any obligation evidenced or
sccured by any of the Financing Documents remains outstanding. the provisions of Sections 2.1,
2.3, 4.5, 6.1(d). 6.9, 6.10, Article 3, Article 5. Article 9. Scction 10.1 and Article | {to the extent
that terms defined in Article 1 are used in any of the foregoing provisions) may not be amended
without the consent of the Lender.

Section 3.3 Provisions Relating to Tax Treatment.

For so long as onc of the ARCTRUST Beneficial Owners is the sole Beneficial Owner of
the Beneticial Interests. and no beneficial interests in ARCTRUST Essential Property, DST have
been sold 1o Investors, the provisions of this Section 3.3 shall not apply to such Bencficial
Owner, the Trust, Initial Beneficial Owner or the Signatory Trustee.  The provisions ol this
Section 3.3 shall only become operable and applicable upon the sale or transfer of the first

Beneficial Interest, or beneficial interest in ARCTRUST Essenual Property, DST to an Investor,
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Al It is the intention of the parties hereto that once any Beneficial Interests in
the Trust or in ARCTRUST Essential Property, DST are sold to Beneficial Owners other than an
ARCTRUST Beneficial Owner, the Trust shall constitute an investment trust pursuant to Section
301.7701-4(c) of the Regulations and cach Beneticial Owner shall be treated as a “grantor”
within the meaning of Code Section 671. As such, the parties further intend that each Beneficial
Owner shall be treated for tfederal income tax purposes as if' it holds a direct ownership interest in
the Real Lstate. Each Beneficial Owner agrees o report its interest in the Trust in a manner
consistent with the foregoing and otherwise nut to take any action that would be inconsistent
with the foregoing.  After such time as any Beneficial Interests in the Trust are sold to an
Investor, none of the Delaware Trustee, the Signatory Trustee, the Beneficial Owners and/or the
Trust shall have power and authority. or shall be authorized. and cach of them is hereby expressly
prohibited from taking, and none of them shall be allowed to take, any of the following actions,
to the extent such actions would in the opinion of tax counscl to the Trust cause the Trust to be
treated as a business entity for federal income tax purposes and/or if the effect would be that such
action or actions would constitute a power under the Trust Agreement to “vary the investment of
the certificate holders™ under Section 301.7701-4(c)(1) of the Regulations and Revenue Ruling
2004-806:

(1) sell, transfer ur exchange the Real Estate except in accordance with
Article 9:

(2) reinvest any monics of the Trust, except to make modifications or
repairs to the Real Estate permitted hereunder or in accordance with Section 5.3;

Yy . +
S

(3 rencgotiate the terms of the Loan or enter into new financing:

(4) rencgotiate the Lease or enter inlo new leases. except in the case of
the Tenant's bankruptey or insolvency:

(3) make modifications to the Real Estate (other than minor non-
structural modifications) unless required by law;

(6) accept any capital from a Beneficial Owner (other than capital.
including cxisting reserves. contributed by the Initial Beneficial Owner in connection with the
original contribution of the Trust Estate and capital from an Investor paid in accordance with the
investment in the Beneficial Interests; or

(7 take any other action which would in the opinion of tax counsel to
the Trust cause the Trust to be treated as a business entity for federal income tax purposces 1t the
effect would be that such action or actions would constitute a power under the Trust Agreement
to "vary the investment of the certificate holders™ under Section 301.7701-4(c)(1} of the
Regulations and Revenue Ruling 2004-86.

B. The Trust shall hold the Trust Estate for investment purposes and only
lease the Real Estate to the Tenant. The activities of the Trust with respect to the Trust Estate
shall be lmmited to the acuwvities which are customary services in connection with the
mainicnance and repair of the Real Estate and none of the Delaware Trustee, the Beneficial
Owners. the Signatory Trustee nor their agents shall provide non-customary services. as such
term is defined in Code Sections 512 and 856 and Revenue Ruling 75-374, 1975-2 C.B. 261.
The Trust shall conduct no business other than as specifically set forth in, or permitied by, this
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Section 3.3, Without limiting the generality of the foregoing. (i) none of the Delaware Trustee,
the Signatory Trustee. the Beneficial Owners and the Trust shall have any power or authority to
undertake any actions that are not permitted to be undertaken by an entity that is treated as a
“trust” within the meaning of Section 301.7701-4 of the Regulations and not treated as a
“business entity” within the meaning of Section 301.7701- 3 of the Regulations, and (ii) this
Trust Agrecement shall be interpreted and enforced so as to be in compliance with the

requirements of Revenue Ruling 2004-86. 2004-2 C.B. 191.

C. For federal income tax purposes, the Trust is intended to be and shall
constitute an investment trust pursuant to Section 301.7701-4(c) of the Regulatuons and a
“grantor trust” under Subpart E of Part 1, Subchapter J of the Code (Code Sections 671- 679) and
shall not constitute a “busincss entitv.”
ARTICLE 4. .
CONCERNING THE DELAWARE TRUSTEE

Section 4.1 Power and Autherity. The Delawarce Trustee shall have the power and
authority, and is hereby authorized and empowered, to (1) accept legal process served on the
Trust in the State of Delaware; (11) execute any certificates that are required to be exccuted under
the Statutory Trust Act and file such certificates in the office of the Secretary of Siate. (ii1)
execute, solely in its capacity as trustee for and on behalf of the Trust, any document of tile or
other document relating to the Real Estate, as determined by the Signatory Trustee to be required
or advisable under any applicable law of the jurisdiction where the Real Estate is located: and
(1v) take such action or refrain from taking such action under this Trust Agreement as may be
directed in a writing delivered to the Delaware Trustee by the Signatory Trustee; provided,
however, that the Delaware Trustee shall not be required to take or to refrain from taking any
such action if the Delaware Trustee shall believe, or shall have been advised by counsel, that
such performance is likely to involve the Delaware Trustee in personal hability or to result in
personal lability to the Delaware Trustee or is contrary to the terms of this Trust Agreement or ot
any document contemplated hereby to which the Trust or the Delaware Trustee 1s or becomes a
party or is otherwise contrary 10 law. The Signatory Trustee agrees not to instruct the Delaware
Trustee to take any action, ot to refrain {rom taking any action, that is contrary to the terms of
this Trust Agrcement or of any document contemplated hereby to which the Trust or the
Delaware Trustee is or becomes a party, or that is otherwise contrary to law. Other than as
expressly provided for in this Trust Agreement. the Delaware Trustee shall have no duty o take
any action for or on behalf of the Trust.

Section 4.2 Delaware Trustee May Request Direction. If at any tme the Delaware
Trustee determines that 1t requires or desires guidance regarding the application of any provision
of this Trust Agrcement or any other document, or regarding action that must or may be taken in
connection herewith or therewith, or regarding compliance with any direction it received
hercunder, then the Delaware Trustee may deliver a notice to a court of competent jurisdiction
requesting written instructions as to the desired course of action, and such instructions from the
court shall constitute full and complete authorization and protection for actions taken and other
performance by the Delaware Trustce in rchance thercon.  Until the Delaware Trustee has
received such tnstructions after dehvering such notice. it shall be fully protected in refraining
from taking any action with respect to the matters described in such notice,
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Section 4.3 Delaware Trustee’s Capacity. In accepting the trust hereby created.
United Corporate Services, Inc.. acts solely as Delaware Trustee hercunder and oot in its
individual capacity, and all Persons having any claim against the Delaware Trustee by reason of
the transactions contemplated by this Trust Agreement, the Transaction Documents, or any other
document shall look only to the Trust Estate for payment or satisfaction thereof.
Notwithstanding any provision of this Trust Agreement or any other document to the contrary,
under no circumstances shall United Corporate Services. Inc., in its individual capacity or in 11s
capacity as Dclaware Trustee, (i) have any duty to choose or supervise, nor shall it have any
liability for the actions or inactions of, the Signatory Trustee or any officer, manager, employee,
or other Person (other than United Corporate Services, Inc. and its own employees), or (i1} be
liable or responsible for. or obligated to perform, any contract, representation, warranty.
obligation or liability of the Trust, the Signatory Trustee. or any officer, manager, employee. or
other Person (other than United Corporate Services, inc. and its own employees): provided.
however, that this limitation shall not protect United Corporate Services, Inc. against any liability
1o the Beneficial Owners to which it would otherwise be subject by reason of its willful
misconduct, bad faith, fraud or gross negligence in the performance of its dutics under this Trust
Agreement.

Scction 4.4 Duties. None of the Delaware Trustee or any successor Delaware Trustee
shall have any duty or obligation under or in connection with this Trust Agreement, the Trust. or
any transaction or document contemplated hereby. except as expressty provided by the terms ot
this Trust Agreement, and no mplied duties or obligations shall be read into this Trust
Agreement against the Delaware Trustee or any successor Delaware Trustee. The right of the
Delaware Trustee or any successor Delaware Trustee 1o perform any discrctionary  acl
enumerated herein shall not be construed as a duty. To the tullest extent permitted by applicable
law, including without limitation Section 3806 of the Statutory Trust Act, the Delaware Trustee's
or any successor Delaware Trustee’s duties (including fiduciary duties) and liabilities relalznu
thereto to the Trust and the Beneficial Qwners shall be restricted to those duties (lncludms.
fiduciary duties) expressly set forth in this Trust Agreement and labilities relating thereto.

Section 4.5  Indemnification. The Bencficial Owners, jointly and severally. hereby
agree to: (1) reimburse the Delaware Trustee or any successor Delaware Trustee for all reasonable
expenses (including reasonable fees and expenses of counsel and other professionals). incurred
in connection with the negotiation, execution, delivery, or performance of, or excrcise of rights
or powers under, this Trust Agreement; (ii) the fullest extent permitied by law, indemnify, defend
and hold harmiess the Delaware Trustee and/or any successor Delaware Trustee, and the ofticers,
directors, employees and agents of the Delaware Trustee and/or any successor Delaware Trusice
{collectively, including the Delaware Trustee and/or any successor Delaware Trustee in its
mdividual capactty, the “"Delaware Trustee Indemnified Persons™) from and against anv and all
losses, damages, liabilities, claims, actions, suits, costs, expensces, disbursements (including thé
reasonable fees and expenses of counsel and other professionals), taxes and penalties of any kind
and nature whatsoever (collectively, “Delaware Trustee Covered Expenses™). to the extent that
such Delaware Trustee Covered Expenses arise out of or are imposed upon or asseried at any
time against any such Delaware Trustee Indemnified Persons, including without limitation on the
basis of ordinary negligence on the part of any such Delaware Trustee Indemnified Persons, with
respect to or in connection with this Trust Agreement, the Trust, or any transaction or document
contemplated hereby:  provided, however. that the Beneficial Owners shall not be required to
indemnify a Delaware Trustee Indemnified Person for Delaware Trustee Covered Expenses to
the extent such Delaware Trustee Covered Expenscs result from the willful misconduct, bad
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faith. fraud or gross negligence of such Delaware Trustee Indemnified Person: and (iii) the fullest
extent permitted by law, advance to each such Delaware Trustee Indemnified Person any
Delaware Trustee Covered Expenses incurred by such Delaware Trustee Indemnified Person in
defending any claim, demand, action, suit or proceeding. in connection with this Trusi
Agreement, the Trust, or any transaction or document contemplated hereby, prior to the final
disposition of such claim, demand, action, suit or proceeding upon receipt by any Bencficial
Owner of an undertaking, by or on behaif of such Delaware Trustee Indemnified Person. 10 repay
such amount if a court of competent jurisdiction renders a final, non-appealabie judgment that
includes a specific finding of fact that such Delaware Trustee Indemnified Person is not entitled
to be indemnified therefor under this Section 4.5, The obligations of the Beneticial Owners
under this Section 4.5 shall survive the resignation or removal of the Delaware Trustee, shall
survive the dissolution and termination of the Trust, and shall survive the terminauon,
amendment, supplement, and/or restatement of this Trust Agreement.  The obligations of the
Beneficial Owners under this Scction 4.5 shall be personal obligations irrespective of the
sufficiency or insufficiency of the Trust Estate to satisfy any such obligations. So long as any
obligation cvidenced or sccured by the Financing Documents is outstanding, no indemnity
payment from funds of the Trust (as distinct from funds from other sources, such as insurance) of
any indemnity pursuant to this Section 4.5 shall be payable from amounts allocable to the Lender
pursuant to the Financing Documents. Any indemnification sct forth in this Trust Agreement
shall be fully subordinate to the Loan and shall not constitute a clanm against the Trust in the
¢vent its cash flow is insuflicient to pay its obligations. nor shall it constitute a claim against any
beneficial owner of an interest in the Trust.

Section 4.6  Removal; Resignation; Succession. The Delaware Trustee may resign at
any time by providing written notice to the Signatory Trustee. such resignation to be ctfective
upon the acceptance of appointment by a successor Delaware Trustee as hereinafter provided.
The Signatory Trustee may at any time remove the Delaware Trustec for cause by providing
written notice to the Delaware Trustee. such removal to be effective upon the acceptance of
appointment by a successor Delaware Trustee as hercinafter provided. Cause shall only result
from the willful misconduct, bad faith. fraud or gross negligence of the Delaware Trustee. In
case of the removal or resignation of a Delaware Trustee, and with the prior written consent of
Lender while the Loan is outstanding, the Signatory Trustee may appoint a successor by written
instrument. [ a successor Delaware Trustee shall not have been appointed within fifteen (13)
days after the giving of such notice, the Delaware Trustee or any of the Beneficial Owners may
apply to any court of competent jurisdiction in the United States to appoint a successor Delaware
Trustee to act untit such time, if any, as a successor shall have been appointed as provided above:
provided the Lender approves such appointment during any period in which the Loan remams
outstanding. Any successor so appointed by such court shall immediately and without further act
be superseded by any successor appointed as provided above within one (1) year from the date of
the appointment by such court. Any successor, however appointed, shall execute and deliver to
its predecessor Pelaware Trustee an instrument accepting such appointment, and thereupon \LI(_]'t
successor. without further act. shall become vested with all the estates, properties, rights, powers,
duties and trusts of the predecessor Delaware Trustee in the trusts hereunder with like eftect asif
originally named the Delaware Trustee herein; but upon the written request of such successor.
such predecessor shall execute and deliver an instrument transterring to such successor. upon the
trusts herein expressed, all the estates. properties. rights, powers, duties and trusts of such
predecessor, and such predecessor shall duly assign, transfer. deliver and pay over to such
successor all monies or other property then held by such predecessor upon the trusts herein
expressed. Any right of the Beneficial Owners against a predecessor Delaware Trustee in its
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individual capacity shall survive the resignation or removal of such predecessor. shall survive the
dissolution and termination of the Trust, and shall survive the termination, amendment.
supplenment. and/or restatement of this Trust Agreement.

Scction4.7  Fees and Expenses.  The United Corporate Services, Inc. shall receive as
compensation for its scrvices hereunder such fees as have been separately agreed upon between
Initial Beneficial Owner and United Corporate Services. Inc. The Delaware Trustec shall not
have any obligation by virtue of this Trust Agreement to spend any of its own funds. or to take
any action that could result in its incurring any cost or expense.

ARTICLE 5.
CONCERNING THE SIGNATORY TRUSTELE

Section 5.1 Power and Authority. The investment activities and affairs of the Trust
shall be managed cxclusively by or under the direction of the Signatory Trustee. The Signatory
Trustee shall have the power and authority, and is hereby authorized and empowered, to manage
the Trust Estaic and the invesiment activitics and affairs of the Trust, subject to and in
accordance with the terms and provisions of this Trust Agreement; provided, that the Signatory
Trustee shall have no power to engage on behalf of the Trust in any activities that the Trust could
not engage in dircctly; and further provided. that the Signatory Trustee shall at all tumes be
subject to the control and authority of the Trust. The Signatory Trustee shall have the power and
authority, and is hereby authorized, empowered, and directed by the Trust. 1o enter nto. exceule
and deliver, and to cause the Trust to perform its obligations under, cach of the Transaction
Documents to which the Trust is or becomes a party or signatory.

Section 5.2 Signatory Trustee’s Capacity.  The Signatory Trustee acts solely as an
agent of the Trust and not in its individual capacity. and all Persons having any claim against the
Signatory Trustee by rcason of the transactions contemplated by this Trust Agreemeni. the
Transaction Documents. or any other document shall look only to the Trust Estate for payment or
satisfaction therecof. Notwithstanding any provision of this Trust Agreement to the contrary. the
Signatory Trustee shall not have any liability to any Person except for its own willful
misconduct. bad faith. fraud or gross negligence,

Section 5.3 Duties of the Signatory Trustee.

A The Signatory Trustee has primary responsibility for performing the
administrative actions set forth in this Section 5.3. In addition, the Signatory Trustee shall have
the obligations with respect to a potential sale of the Trust Estate set forth in Article 9. The
Signatory Trustee shall not have any duty or obligation under or in connection with this Trust
Agreement. the Trust, or any transaction or document contemplated hereby. except as expressly
provided by the terms of this Trust Agreement, and no implied duties or obligations shall be read
into this Trust Agreement against the Signatory Trustee. The right of the Signatory Trusfee 16
perform any discretionary act enumerated herein shall not be construed as a duty. To the fullest
extent permitted by applicable law, including without limitation Scction 3806 of the Statutory
Trust Act, the Signatory Trustee’s duties (including fiduciary duties) and habilitics relating
thereto to the Trust and the Beneficial Owners shall be restricted to those duties (including
fiductary duties) expressly set forth in this Trust Agreement and liabilitics relating thereto.

B. The Signatory Trustee shall, on behalf of the Trust. enter into the Purchase
Agrcements with the Investors for purposcs of selling and issuing the Beneficial Interests 1o the
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Investors, perform in accordance with the Purchase Agreements, and disbursc the proceeds of the
sale of the Beneficial Interests to redeem the Bencficial Interests held by the Initial Beneficial
Owner, 10 pay other oftering expenses and fees and tund applicable reserves.

C. Without limiting the generality of Section (a) above, the Signatory
Trustee, for and on behalf of the Trust, is hereby authorized and directed 1o take each of the
following actions necessary to conserve and protect the Trust Estate;

() receiving the contribution of the Real Estate subject to. and
assuming, the Lease and the Loan or, in the event that the Initial Beneficial Owner contributes
the right to acquire the Real Estate (versus the Real Estate itself). receive the contribution of such
right to acquire the Real Estate, acquire such Real Estate pursuant to such right and to enter into
the Lease and the Loan on the terms negotiated and agreed to by the Inittal Beneficial Owner:

(2) entering into and complying with the terms of the Financing
Documents:

3 collecting rents and making distributions in accordance with
Article 6: o

(H entering into any agreement for purposes of completing tax-Iree
exchanges of real propenty with a Qualified Intermediary as defined in Section L1031(k) -t
(2)(4) of the Regulations:

(3} notitying the relevant parties of any default by them under the
Transaction Documents;

(6) cntering into and complying with the terms of the Lease, including
making any repairs or maintenance with respect to the Real Estate required to be undertaken by
the landlord in accordance with the terms of the Lease: and

(7} solely to the extent necessitated by the bankruptey or insolvency of
the Tenant or any other tecnant of the Real Estate, if the Trust has not terminated under Section
9.2, entering into a new lcase with respect to the Real Estate.

The foregoing notwithstanding, under no circumstances shall the power or authority of
the Signatory Trustee include the ability 1o take any actions which would cause the Trust to cease
being an “investment trust” within the meaning of Scction 300 .7701-4{c) of the Regulations.
The power and authority of the Signatorv Trustee shall be strictly and narrowly construed so as
lo preserve and protect the status of the Trust as an “investiment trust™ for federal income tax
purposes. '

n. The Signatory Trustee shall keep customary and appropriate books and
records relating to the Trust and the Trust Estate and shall certify reports regarding same to the
Lender, if required by the Financing Documents,  The Signatory Trustee shall ‘maintain
appropriate books and records in order to provide reports of income and cxpenscs to cach
Beneficial Owner as necessary for such Beneficial Owner to prepare his/her income tax returns
regarding the Trust Estate. The Signatory Trustee may. subject to Section 3.2 of this Trust
Agreement, al its election, enter into one or more service agreements with third partics. or an
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affiliate of the Signatory Trustee, to provide reporting and asset management services to the
Signatory Trustee to assist the Signatory Trustee in providing such services.

E. The Signatory Trustee shall promptly furnish, or require its third party
servicing contractors to furnish to the Beneficial Owners copies of all reports. notices. requests.
demands, certificates, financial statements and any other writings required to be distributed to
them pursuant to the Transaction Documents. untess the Signatory Trusice reasonably belicves
the same to have been sent dircctly to the Beneficial Owners, and promptly shall furnish. or
require its third party servicing contractors to furnish, to the Lender those documents as required
by the Financing Documents.

F. The Signatory Trustee shall not be required to act or refrain from actng
under this Trust Agreement, the Lease or the Financing Documents if the Signatory Trustee
reasonably determines, or has been advised by counsel, that such action or maction may result in
personal liabtlity, unless the Signatory Trustee is indemmfied by the Trust and the Beneficial
Owners against any liability and costs (including rcasonable legal fees and expenscs) which may
result in a manner and form reasonably satisfactory to the Signatory Trustee. '

G. The Signatory Trustee shall not, on its own behalf (in contrast to actions
that the Signatory Trustec is required to perform on behalf of the Trust), have any duty to (i) file,
record or deposit any document or to maintain any such filing, recording or deposit or m:".r‘éﬁlc.
rerecord or redeposit any such document, (i1) obtain or maintain any insurance on the Real
Estate, (111) maintain the Real Estate, (iv) pay or discharge any tax levied against any part ol the
Trust Estate, (v) confirm. verify. investigate or inquire into the failure to receive any reports or
financial statements from any party obligated under the Financing Documents to provide such, or
(vi) inspcct the Real Estate at any time or (o ascertain or inquire as to the performance or
observance of any of the covenants of any Person under the Financing Docunients.

H. The Signatory Trustee shall manage, control, disposc of or otherwise deal
with the Trust Estate consistent with its dutics to conserve and protect the Trust Estate. subject to
any restrictions required by the Financing Documents or the Lease, or otherwise provided in this
Trust Agreement.

[ The Signatory Trustee shall provide to each Person who becomes g
Beneficial Owner a copy of this Trust Agreement at or before the time such Person becomes a
Beneficial Owner,

I. The Signatory Trustee shall provide to the Delaware Trustee a copy of the
Ownership Records contemporancously with cach revision thereto.

Section 3.4 Indemnification. The Beneficial Owners, jointly and severally. hercby
agree to (1) reimburse the Signatory Trustee for all reasonable expenses (including reasonable
feces and expenses of counsel and other professionals). incurred in connection ‘with the
ncgotiation, execution, delivery, or performance of, or exercise of rights or powers under, this
Trust Agreement, (it) to the fullest extent permitted by law, indemnify, defend and hold harmless
the Signatory Trustee, and the managers. officers. dircctors, ecmployees and agents of ‘the
Signatory Trustee (collectively, including the Signatory Trustee, the “Signatory Trusice
Indemnified Persons™} from and against any and all losscs, damages, liabilities, claims. actions.
suits, costs, expenses. disbursements (including the reasonable fecs and expenses of counsel and
other professionals). taxes and penalties of any kind and nature whatsoever (collectively,
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“Signatory Trustee Covered Expenses”). to the exteni that such Signatory Trustee Covered
Expenses arise out of or are imposed upon or asserted at any time against any such Signatory
Trustee [ndemnificd Persons, including without limitation on the basis of ordinary negligence on
the part of any such Signatory Trustee Indemnified Persons, with respect 10 or in connection with
this Trust Agreement, the Trust, or any transaction or document contemplated hereby: provided,
however. that the Benceficial Owners shall not be required to indemnify a Signatory Trustec
Indemnified Person for Signatory Trustee Covered Expenses to the extent such Signatory Trustee
Covered Expenses result from the willful misconduct. bad faith, fraud or gross negligence of
such Signatory Trustee Indemmnificd Person, and (i) to the fullest extent permitted by law,
advance to cach such Signatory Trustee Indemnified Person any Signatory Trustee Covered
Expenses incurred by such Signatory Trustee Indemnified Person in defending any claim,
demand. action, suit or proceeding, in connection with this Trust Agreement, the Trust. or any
transaction or document contemplated hereby, prior to the final disposition of such claim.
demand, action, suit or proceeding upon receipt by any Beneficial Owner of an undertaking. by
or on behalf of such Signatory Trustee Indemnified Person, to repay such amount if a court of
competent jurisdiction renders a final, non-appealable judgment that includes a specific finding
of fact that such Signatory Trustee Indemnified Person is not entitled to be indemnificd theretfor
under this Scction 5.4, The obligations of the Beneficial Owners under this Scction 5.4 shall
survive the resignation or removal ot the Signatory Trustee, shall survive the dissolution and
terimination ot the Trust, and shall survive the termination, amendment, supplement, and/or
restatement of this Trust Agreement. The obligations of the Beneficial Owners under this
Section 5.4 shall be personal obligations irespective of the sufficiency or msufliciency of.the
Trust Estate to satisty anv such obligations.

So long as any obligation cvidenced or sccured by the Financing Documents 1s
outstanding, no indemuity payment from funds of the Trust (as distinet from funds from other
sources, such as insurance, excluding insurance required under the Financing Documents) ol anv
indemnity pursuant to this Section 5.4 shall be payable from amounts allocable to the Lender
pursuant to the Financing Documents. Aay indemnification set forth in this Trust Agreement
shall be fully subordinate to the Loan and shall not constitute a claim against the Trust in the
event its cash flow is insufficient to pay its obligations, nor shall it constitute a claim against any
beneticial owner of an intercst in the Trust,

Scction 5.5 Fees and Expenses.  The Signatory Trustee shall serve  without
compensation for services solety as the Signatory Trustee. The Signatory Trustee shall not have
any obligation by virtue of this Trust Agreement 10 spend any of s own funds. or o take any
action that could result in its incurring any cost or expense. The Trust shall reimburse the
Signatory Trustee tor any rcasenable expenses incurred by the Signatory Trustee on behalf of the
Trust.

Scction 5.6 Sale of Trust Estate by Signatory Trustee Is Binding. Any sale or other
conveyance of the Trust Estate or any part thereof by the Signatory Trustee made tor and on
behalf of the Trust pursuant to the terms of this Trust Agreement shall bind the Trust and the
Beneficial Owners and be effective to transfer or convey all rights, title and interest of the Trust
and the Beneficial Owners in and to the Trust Estate.

Section 5.7 Removal/Resignation; Succession. The Signatory Trustec may resign at
any time by providing prior written notice 1o the Delaware Trustee. such resignation to he
eiffective upon the acceptance of appointment by a successor Signatory Trustee as hereinalter

Page 17 of 28
BE: 11676896 1/ARC040-279289



provided; provided, however, that at any time the Loan is outstanding, the Signatory Trustee may
not resign, or otherwise transfer its powers as Signatory Trustee hereunder, in each case, without
the prior consent of the Lender. For purposes of this Section 5.7, a trans{er of the majority of the
equity interests in the Signatory Trustee or the ability to control the management of the Signatory
Trustee shall constitute a transfer of the powers of the Signatory Trustee hercunder. [n case of
the resignation of the Signatory Trustee, the Delaware Trustee, with the prior written consent of
the Lender while the Loan is outstanding, may appoint a successor by written instrument. 1f a
successor Signatory Trustee shall not have been appointed within fifteen (13) days aficr the
giving of such notice, the Signatory Trustee or any of the Beneficial Owners may apply to any
court of competent jurisdiction in the United States to appoint a successor Signatory Trustee to
act until such time, if any, as a successor shall have been appointed ag provided above, provided
that the Lender approves such appointment during any period in which the Loan is outstanding.
Any successor so appointed by such court shall immediately and without funther act be
superseded by a successor appointed as provided above within one (1) vear from the date of the
appointment by such court. Any successor, however appointed., shall execute and deliver o 1ts
predecessor Signatory Trustee an instrument accepting such appointment, and thereupon such
successor, without further act, shall become vested with all the rights, powers and duties of the
predecessor Signatory Trustee in the trusts hereunder with like ceffect as if originally named the
Signatory Trustee herein; but upon the written request of such successor, such predecessor shall
execute and deliver an instrument transferring to such successor. upon the trusts herein
expressed, all the rights. powers and duties of such predecessor. Any right of the Beneficial
Owners agamnst a predecessor Signatory Trustee 1 its individual capacity shall survive the
resignation or removal of such predecessor Signatory Trustee, shall survive the dissolution and
termination of the Trust. and shall survive the termination. amendment, supplement, and/or
restatement of this Trust Agreement. :

ARTICLE 6.
BENEFICIAL INTERESTS

Section 6.1 Issuance of Beneficial Ownership Interests.

A. The Initial Beneficial Owner shall initially be the sole owner of all the
Beneficial interests in the Trust.  All Bencficial Interests shall be uncerntificated interests and
shall constituie a single class of interest in the Trust, ' ‘

B. The Signatory Trustee 1s hereby authorized to execute cach Purchase
Agreement for and on behalf of the Trust by the manual signature of any duly authorized officer
of the Signatory Trustee, such execution to constitute the authentication thereof,

C. Each Purchase Agreement bearing the manual signature of any dividual
who at the time such Purchase Agreement was executed was a duly authorized ofticer of the
Signatory Trustee shall bind the Trust, notwithstanding that any such individual has ccased to
hold such office or to be a duly authorized officer of the Signatory Trustee prior to the delivery
of such Purchase Agreement or at any time thereafter. No Purchase Agrecment shall be valid for
any purposc unless it is exceuted on behalf of the Trust by the Signatory Trustee. The signature
of a duly authorized officer of the Signatory Trustee on any Purchasc Agreement shall be
conclusive evidence that such Purchase Agreement has been duly exccuted under this Trust
Agreement, Any Beneficial Owner shall be deemed, by virtue of the acceptance of its Purchase
Agreement or beneficial interest referenced therein, to have agreed. accepted and become bound
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by. and subject to, the provisions of this Trust Agreement. Each Bencficial Owner héreby
acknowledges and agrees that, in its capacity as a Beneficial Owner, it has no ability cither 1o (1)
petition for a partition of the assets of the Trust, (i1) tile a petition in bankruptcy on behall of the
Trust. or (ii1) take any action that consents to, aids. supports, solicits or otherwise cooperittes in
the filing of an involuntary bankrupticy proceeding involving the Trust.

Scction 6.2 Ownership Records. The Signatory Trustce shall at all times be the
Person at whose office a Purchase Agreement may be presented or surrendered for registration of
transfer or for exchange and where notices and demands to or upon the Trust in respect of a
Purchasc Agreement may be served. The Signatory Trustee shall keep Ownership Records.
which shall include records of the ownership, transfer and exchange of Beneficial Interests,
Notwithstanding any provision of this Trust Agreemcent to the contrary, transfer of a Beneficial
Interest in the Trust, or of any right, title or interest therein, shall occur only upon and by yirtue
of the entry of such transfer in the Ownership Records. In the event of any transfer px,rmde
under the terms of this Trast Agreement, the Signatory Trustee shall issue a new Purchase
Agreement setting forth the current Percentage Share in the Trust beld by such new Beneficial
Owner, and if applicable the Signatory Trustee shall issue a new Purchase Agreement setting
forth the Beneficial interest retaimed by any transferring Beneficial Owner.  Except as
specifically pernutted by Sections 6.4, 6.5 and 6.6, the Beneficial Interests shall be non-
transferable and may not be negotiated, endorsed or otherwise transferred 1o a holder.

Section 6.3 Restrictions on Transfer.  Subject to compliance with applicable
securitics laws, the Financing Documents and this Section 6.3, Section 6.4 and Section 6.5 of this
Trust Agrecment, all or any portion of the Benetficial Interest of any Beneficial Owner may be
assigned or transferred without the prior consent of any of the Trust. the Delaware Trustee,, the
Signatory Trustee, or the other Beneficial Owners. All expenses of any such transfer shall ‘be
paid by the assigning or transferring Beneficial Owner,

Scction 6.4 Conditions to Admission of New Beneficial Owners. Subject 10 the
terms and provisions of the Financing Documents, any assignee or transferee of a Beneficial
Owner shall only become a Beneficial Owner upon such assignee'’s or transferce’s written
acceptance and adoption of this Trust Agreement, as manifested by its executton and delivery to
the Signatory Trustee of an ecxecuted agreement substantially in the form of Exhibit E.

Section 6.5  Limit on Number of Beneficial Owners. Notwithstanding anything to
the contrary mn this Trust Agreement, at no time shall the number of Benetficial Owners exceed
twenty-five (25) Persons. Any transfer that results in a violation of the preceding sentence Shd”

to the fullest extent permitted by law, be null, void and of no effect whatsoever. - -
Scction 6.6 Representations and Acknowledgements of Beneficial Owners.

A. Each Beneticial Owner hereby represents and warrants that it (1) 18 not
acquiring its Beneficial Interest with a view to any disteibution thereof in a transaction that
would violate the Securities Act or the securitics laws of any siate of the United States: and (i) is
aware of the restrictions on transfer that are applicable to the Benetficial Interests and will not
offer. sell. pledge or otherwise transfer its Beneficial Interest except in compliance with all
applicable secunties laws and regulations and this Trust Agreement.

B. Each Beneficial Owner hereby further acknowledges that (i) other than
with respect to the initial issuance thereof by the Signatory Trustee to the Investors, no Bencefieial
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Interest may be sold. transferred or otherwise disposed of unless expressiy permitted hereunder
and, where applicable, it is registered or qualified under the Securities Act and all other
applicable laws of any applicable jurisdiction or an exemption therefrom is available in
accordance with all other laws of any applicable jurisdiction; and (i) no Beneficial [nterest has
been or is expected 1o be registered under the Sccurities Act, and accordingly, all Beneficial
Interests are subject o restrictions on transfer.

Section 6.7 Status of Relationship. This Trust Agreement shall not be interpreted 1o
impose a partnership or joint venture relationship on the Beneficial Owners cither at law or in
equity. Accordingly. no Beneficial Owner shall have any liability for the debts or obligations
incurred by any other Beneficial Owner, with respect to the Trust Estate. or otherwise, and no
Beneticial Owner shall have any authority, other than as specifically provided herein, to act on
behalf of any other Beneficial Owner or to impose any obhgauon on any other Beneficial Owner
with respect to the Trust Estate. Neither the power to give dircction to the Delaware Trustec, llu,
Signatory Trustee. or any other Person nor the exercise thereof by any Beneficial Owner shall

cause such Beneficial Owner to have duties (including fiduciary duties) or liabilities relating
thercto 1o the Trust or to any Beneficial Owner.

Scction 6.8 No Legal Title to Trust Estate. The Beneficial Owners shall not have
tegal title to the Trust Estate. The death, incapacity, dissolution, termination, or bankrupicy of
any Beneficial Owner shail not result in the termination or dissolution of the Trust.

Section 6.9  In-Kind Distributions.  Except as expressly provided herein. no
Beneficial Owner (i) has an interest in specific Trust property or (ii) shall have any right to
demand and recetve from the Trust an in-kind distribution of the Trust Estate or any portion
thereof.  In addition. cach Beneficial Owner cxpressiy waives any right. if any. Lmdcr the
Statutory Trust Act to seek a judicial dissolution of the Trust. to terminate the Trust. or. o the
fullest extent permitted by law. to partition the Trust Estate.

Scction 6,10 Rights and Powers of Beneficial Owners. The Beneficial Owners shall
only have the right (o reccive distributions from the Trust as a result of the operations or sale of
the Real Estate. The Beneficial Owners shall not have the right or power to direct in any manner
the Trust or the Signatory Trustee in connection with the operation of the Trust or the actions of
the Delaware Trustee or the Signatory Trusice. In addition, the Beneficial Owners shall not have
the right or power to:

A. Contribute additional assets to the Trust;

B. Be involved in any manner in the operation or management of the Trust or
its asscts:

C. Cause the Trust to negotiate or re-negotiate loans or leases: or

D. Cause the Trust to sell its assets and re-invest the proceeds of such sale.

Section 6,11  Contributions by the Bencficial Owners; Issuance of Beneficial
Interests; Reduction in Beneficial Interest.  The Trust shall issue Beneficial Ownership
[nterests to the Investors upon the payment of cash to the Trust by the Investors in exchange for
Beneficial Interests pursuant to their respective Purchase Agreements. The amount of cash paid
by, and the Percentage Share of, cach Investor shall be determined by the Signatory Trustee and
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shall be set forth in the Purchase Agreement for cach Investor. All cash contributed by Investors
in exchange for Beneficial Interests shall be used by the Trust to redeem a corresponding portion
of the Beneficial Intercst then held by the I[nitial Beneficial Owner.  With respect to each
coniribution by a Beneficial Owner and related redemption of a portion of the Beneticial Interest
then held by the Initial Beneficial Owner, the reduction of the Percentage Share of the Initial
Beneticial Owner shall be cqual to the Percentage Share granted by the Trust to the new
Beneficial Owner. All funds received by the Trust from the Investors shali be used to redeem a
corresponding portion of the Bencficial Interest then held by the Initial Beneticial Owner, to pay
any applicable fees or expenses related to the sale of the Beneficial Interests pursuant to the
Memorandum and to fund any applicable reserves. so that in no event may such repurchase result
in a net increase or decrease in the corpus of the Trust.

ARTICLE 7.
DISTRIBUTIONS AND REPORTS

Section 7.1 Payments From Trust Estate Only, All payments to be made by the
Signatory Trustee under this Trust Agreement shall be from the Trust Estate.

Scction 7.2 Distributions in General. The Signatory Trustee shall distribute (or
cause its third party servicing contractors 1o distribute on the Signatory Trustee's behalf) all
available cash to the Beneficial Owners in accordance with their Percentage Shares on a
quarterly basis, after paying all amounts duc under the Financing Documents and all other
expenses of the Trust then due and after paying or reimbursing the Signatory Trustee for any fees
or expenses paid by the Signatory Trustee on behalf of the Trust and retaining such additional
amounts, if any, as the Signatory Trustee determines, with the exception of the Management Fee.
which is governed by a separate agreement or the Lender has detenmined under the Transaction
Documents, are nccessary to pay anticipated ordinary current and future Trust expenses
{“Reserves™). Reserves and any other cash retained pursuant to this paragraph shall be invested
by the Signatory Trustec only in short-term obligations of {or guaranteed by) the United Suates.
or any agency or instrumentality thercof and in certificates of deposit or interest-bearing bank
accounts of any bank or trust companies having a minimum stated capital and surplus of
$100.000,000 (a "“Permitied Investment™). All such obligations must mature prior to the next
distribution date, and be held to maturity.  All amounts distributable to the Beneficial Owners
pursuant to this Trust Agrcement shall be paid by check or in immediately available funds by
transfer to a banking institution with bank wire transfer factlities for the account of such
Beneficial Owner, as instructed from time to time by such Beneficial Owner on the last Business
Day ofi cach calendar month,

Scection 7.3 Distribution upon Dissolution. [n the cvent of the Trust’s dissolution in
accordance with Article 9 hercof. all of the Trust Estate as may then exist after the winding up of
its aftairs in accordance with the Statutory Trust Act (including without himitation subseétions
and (¢) of Scction 3808 of the Statutory Trust Act and providing for all costs and expenses.
including any income or transfer taxes which may be assessed against the Trust, whether or not
by rcason of the dissolution of the Trust). shall, subject to Section 9.2, be distributed to those
Persons who are then Beneficial Owners in their respective Percentage Shares.

Section 7.4 Cash and other Accounts; Reports by the Signatory Trustee.  The
Signatory Trustee shall be responsible for receiving all cash from the Tenant and placing such
cash into one or more accounts as required under the distribution and investment obligations of
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the Trust under Section 7.2. The Signatory Trustee shall furnish (or cause its third-party
servicing contractors to fumnish) annual reports to each of the Beneficial Owners as to the
amounts of rent received {rom the Tenant, the expenses incurred by the Trust with respect to the
Real Estate (if any). the amount of any Reserves and the amount of the distributions made by the
Trust to the Beneficial Owners.

ARTICLE 8.
RELIANCE; REPRESENTATIONS; COYENANTS

Section 8.1 Good Faith Reliance. Neither the Delaware Trustee nor the Signatory
Trustee shall incur any liability to anyonc in acting upon any signaturc. instrument, notice,
resolution, request, consent, order, certificate, report, opinton, bond or other document or paper
reasonably and in good taith believed by such Person to be genuine and signed by the proper
party or parties thereto. As to any fact or matter, the manner of ascertainment of which is nol
specifically described herein, the Delaware Trustiee and the Signatory Trustee may for all
purpuses hereof rely on a centificate, signed by or on behalf of the Person exceuting such
centificate, as to such fact or matter, and such certificate shall constitute full protection of the
Delaware Trustee and the Signatory Trustee for any action taken or omitted to be taken by them
in good faith in reliance thereon, and the Delaware Trustee and the Signatory Trustee may
conclusively rely upon any certiticate furnished to such Person that on its face conforms to the
requirements of this Trust Agreement, Each of the Delaware Trustee and the Signatory Trustee
may (i) cxercise its powers and perform s duties by or through such attorneys and agents as it
shall appoint with due care, and it shall not be hable for the acts or omissions of such attorneys
and agents: and (ii) consult with counsel, accountants and other experts, and shall be entitled to
rely upon the advice of counsel. accountants and other experts sclected by it in good faith and
shall be protected by the advice of such counsel and other experts in anything done or omttted to
be done by 1t in accordance with such advice. In particular. no provision of this Trust Agreement
shall be deemed to impose any duty on the Delaware Trustee or the Signatory Trustee to take any
action if such Person shall have been advised by counsel that such action may tnvolve it-an
personal liability or is contrary to the terms hereof or 10 applicable law. For all purposes of 1his
Trust Agreement, the Delaware Trustee shall be fully protected in relying upon the most reeeni
Ownership Records delivered to it by the Signatory Trustee.

Section 8.2 No Representations or Warranties as to Certain Matters.

NEITHER THE DELAWARE TRUSTEE NOR THE SIGNATORY TRUSTEE,
EITHER WHEN ACTING HEREUNDER IN ITS CAPACITY AS DELAWARE TRUSTEE
OR SIGNATORY TRUSTEE OR IN ITS INDIVIDUAL CAPACITY, MAKLES OR SHALL BE
DEEMED TO HAVE MADE ANY REPRESENTATION OR WARRANTY, EXPRESS OR
IMPLIED, AS TO THE TITLE, LOCATION, VALUE, PHYSICAL OR ENVIRONMENTAL
CONDITION, WORKMANSHIP. DESIGN. COMPLIANCE WITH SPECIFICATIONS,
CONSTRUCTION, OPERATION, MERCHANTABILITY OR FITNESS FOR USE [OR A
PARTICULAR PURPOSE OF THE TRUST ESTATE OR ANY PART THEREOF, AS TO
THE ABSENCE OF LATENT OR OTHER DEFECTS, WHETHER OR "NOT
DISCOVERABLE, AS TO THE ABSENCE OF ANY INFRINGEMENT OF ANY PATENT.
TRADEMARK OR COPYRIGHT, AS TO THE ABSENCE OF OBLIGATIONS BASED ON
STRICT LIABILITY IN TORT, OR ANY OTHER REPRESENTATION OR WARRANTY
WHATSOEVER, EXPRESS OR IMPLIED, WITH RESPECT TO THE TRUST ESTATE OR
ANY PART THEREOF. NEITHER THE DELAWARE TRUSTEE OR THE SIGNATORY
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TRUSTEE MAKES ANY REPRESENTATION OR WARRANTY AS TO THE VALIDITY
OR ENFORCEABILITY OF TRANSACTION DOCUMENTS OR AS TO THE
CORRECTNESS OF ANY STATEMENT CONTAINED IN ANY THEREOF, EXCEPT AS
EXPRESSLY MADE BY THE DELAWARE TRUSTEE OR THE SIGNATORY TRUSTEE IiN
ITS INDIVIDUAL CAPACITY. EACH OF THE DELAWARE TRUSTEE AND THE
SIGNATORY TRUSTEE REPRESENTS AND WARRANTS TO THE BENEFICIAL
OWNERS THAT IT HAS AUTHORIZED, EXECUTED AND DELIVERED THE TRUST
AGREEMENT.

ARTICLE 9.
TERMINATION

Section 9.1  Termination in General. The Trust shall not have perpetual existence
and instead shall be dissolved and wound up in accordance with Section 3808 of the Statutory
Trust Act upon the first to occur of (i) a Transfer Distribution pursuant to Section 9.2 .in which
case the Loan shall be assumed by the Springing LLC: (ii) the sale of the Trust Estate pursuant to
Section 9.3, at which time each Beneficial Owner’s Percentage Share of the Trust Estate shall be
distributed to such Beneficial Owner in accordance with Section 7.3; provided, however, that,in
connection with a sale of the Trust Estate in accordance with Section 9.3 and distribution in
accordance with Scction 7.3, the Loan shall have been paid in full or assumed in accordance with
the terms of the Financing Documents. Notwithstanding anything in this Trust Agreement to the
contrary the Trust shall be dissolved and wound up 21 years after the death of the last living
descendant of the forty-fourth President of the United State, Barack H. Obama. Further
notwithstanding anything in this Trust Agreement to the contrary, in no event shall the Trust
terminate. dissolve or wind up unless the Loan shall have been paid in full or assumed in
accordance with the Financing Documents.

Section 9.2 Termination to Preserve and Protect the Trust Estate; Springing LL.C.
Subject to the terms and conditions of the Financing Documents, upon the {irst to occur of (1) a
sale of the Trust Estate pursuant to Section 9.3 or (1) if the Signatory Trustee determines that (a}
the Tenant has failed to timely pay rent due under the Lease after the expiration of any applicable
notice and cure provisions in the Lease, if any, (b) the Trust Estate is in jeopardy of being lost
duc to a default on the Loan. and the Signatory Trustec is prohibited from acting pursuant to
Section 3.3 hereof, (¢) the Tenant files for bankruptcy, seeks appointment of a receiver, makes an
assignment for the benefit of its creditors or there occurs any similar event, {d) the Trust is
otherwise in violation of Section 3.3, or (e} an Event of Default has occurred under the Financing
Documents and Lender has required the “conversion™ of the Trust to a limited liability company,

appropriate to preserve and protect the Trust Estate for the benefit of the Beneficial Owners,
then, in cither case. the Trust shall dissolve and wind up in accordance with Section 3808 of the
Statutory Trust Act and each Beneficial Owner’s Percentage Share of the Trust Estate shall be
distributed 1o such Beneficial Owner in accordance with this Section 9.2 in full and complete
satisfaction and redemption of their Beneficial Ownership [nterests. Subject to the requirements
of Scction 3808 of the Statutory Trust Act. immcediately before any such liquidating distributions.
and only in the event that a distribution is to be made to the Beneficial Owners under this Section
9.2, the Signatory Trustee shali transter title to the asscts comprising the Trust Estate to a newly
formed Delaware limited liability company (the “Springing LLC™} that has a limited Liability
company agreement substantially similar to that set forth in Exhibit F (the “Transfer
Distribution™).  As part of the Transfer Distribution. the Signatory Trustee shall cause the
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membership interests in the Springing LLC to be distributed to the Beneficial Owners. or at the
direction of the Beneficial Owner, to the beneficial owners in the Beneficial Owner, in complete
satisfaction of their Beneficial Interests in order to consummate the dissolution of the Trust with
Lender’s security interest or pledge on any of the Beneficial Interests automatically attaching to
the rcplacement membership interests in the Springing LLC (and Signatory Trustee and such
Investor agree to execute any documentation as shall be reasonably necessary to perfect Lender’s
security and pledge in such membership interests). It is the express intent of this Trust
Agrcement that no distribution be made under subsection (ii) of this Section 9.2 except in the
rare and unexpected situations in which (w) such distribution is necessary to prevent the loss of
the Trust Estate duc to the imminent risk of a default on the Loan (or Lender's exercise of
remedies in connection therewith), (x) the Loan must otherwise be refinanced in order to
preserve or protect the Trust Estate, (y) the Lease is in imminent danger of being in material
default or () the Signatory Trustee anticipates undertaking some other action in order to preserve
the Trust Estate that would, in the Signatory Trustee’s reasonabie discretion, result in the Trust no
longer being wreated as an invesiment trust in accordance with Scction 3.3 of this Agreement. To
the fullest extent permitted by applicable law, the Signatory Trustce shall be fully protected in
any determinations made under this Scction 9.2 made in good faith, and shall have no hability to
any Person, including without blimitation the Beneficial Owners, with respect thercto, I a
determination has been made to dissolve the Trust under this Section 9.2, the Signatory Trustee
may, in its discretion and upon advice of counsel. utilize such other form of wansaction
(including, without limitation, a conversion of the Trust into a himited liability company 1f then
permitted by applicable law) to accomplish the transaction contemplated by the Transfer
Distribution, provided that such alternative form of transaction is entered into to prescrve and
protect the Trust Estate for the benefit of the Beneficial Owners and is in compliance with the
Statutory Trust Act.

Scction 9.3 Sale of the Trust Estate. Subject to the terms and provisions of the
Financing Documents. the Trust shall sell the Trust Estate at any time upon receipt of a notice
from the Signatory Trustee that the Signatory Trustee has determined (in its sole discretion;
however, the Signatory Trustee shall consult with the Beneficial Owners) that a sale of the Trust
Estate is appropriate. Any such sale of the Trust Estate shall occur as soon as practicable after
the Signatory Trustee has determined that the sale of the Trust Estate is appropriate. . The
Signatory Trustee shall be responsible for (i) determining the fair market value of the Trust
Estate, (i1) providing notice to the Trust that the sale of the Trust Estate is appropriate, (iii)
conducting the sale of the Trust Estate, and (iv) after paying all amounts due to the Delaware
Trustee hereunder. and the Lender. if any. distributing the balance of the proceceds (net of any fee
due to the Signatory Trustee) to the Beneficial Owners. No such sale shall occur unless the Loan
1s repaid i full at that time. The Signatory Trustee and the Delaware Trustee are expressly
instructed to permit cach Benceficial Owner 1w undertake its portion of the sale as a like-kind
exchange within the meaning of Section 1031 of the Code. Any sale of the Trust Estate shall be
on an “as is, where 1s” basis and without any representations or warranties by the Delaware
Trustee or the Signatory Trustee (other than as to ownership of the Trust Estate and authority to
cnter into the sale). Costs of sale shall be allocated between the Trust and the purchaser of the
Trust Cstate as may be determined by the Signatory Trustee in its sole discretion. . .

Section 9.4 Loan Paid in Full. 1f the Signatory Trustce determines that the Loan,
including all interest. principal and penalties, if any, has been paid in full and the Trust Estate has
not been sold pursuant to Section 9.3 within a reasonable period determined by the Signatory
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Trustee then the Signatory Trustee shall provide written notice to such effect to the Trust. and the
Trust shall dissolve and wind up in accordance with the procedures sct forth in Section 9.1.

Section 9.5 Certificate of Cancelfation. Upon the completion of the dissolution and
winding up ot the Trust. the Certiticate of Trust shall be cancelled by the Delaware Trustee who
shall execute and cause a certificate of cancellation to be filed in the office of the Secretary of
State.

ARTICLE 10.
MISCELLANEOUS

Section 10.1  Limitations on Rights of Others.  Nothing in this Trust Agreement,
whether express or implied. shall give to any Person other than the Initial Benetficial Owner. the
Delaware Trustee, the Signatory Trustee, the Beneficial Owners, and the Trust any legal or
equitable right, remedy or claim hereunder; provided. however, that the Lender shall be an
intended third-party beneficiary of Section 3.2 of this Trust Agreement.

Scction 10.2  Successors and Assigns. All covenants and agreements contained herein
shall be binding upon and inure to the benetit of the [nital Beneficial Owner, the Delaware
Trustee. the Signatory Trustee, the Beneficial Owners, the Trust, and their successors and
assigns. all as herein provided. Any request, notice. direction. consent. waiver or other wriing or
action by any such Person shall bind its successors and assigns.

Section 10.3  Usage of Terms. With respect to all terms in this Trust Agreement, the
singular includes the plural and the plural includes the singular; words importing any gender
include the other gender; references to “writing” include printing, typing, lithography and other
means of reproducing words in a visible form: references to agreements and other contractual
instruments include all subsequent amendments thereto or changes therein entered into in
accordance with their respective terms and not prohibited by this Trust Agreement; references to
Persons include their successors and permitted assigns; and the term “including™ means
including without linitation.

Scction 10.4 Headings., The headings of the various Articles and Scctions herein are
for convenience of reference only and shall not define or himit any of the terms or provisions
hereof.

Section 10.5 Amendments. Subject to Section 3.2(c) of this Trust Agrecment. to the
fullest extent permitted by applicable {aw. this Trust Agreement may not be supplemented or
amended. and no term or provision hereof may be waived. discharged. or terminated orally. but
only by a signed writing executed by each of the parties hereto.  After such ume as any
Beneficial Interests are sold to an Investor, or a party other than the [nitial Beneficial Owner or
an entity wholly owned by the Initial Beneficial Owner, no amendment or supplement shall be
made to the Trust Agreement if its effect would be that it would constitute a power under the
Trust Agreement to “vary the investment™ of the Beneficiary within the meaning of Treasury
Regulation Section 301.7701-4(c)(1).

Section 10.6  Notices. All notices. consents, directions, approvals. instructions. requests
and other communications required or permitted by the terms hereof shall be in writng. and
given by (i) overnight courier. or (ii} hand delivery, and shall be deemed to have been duly given
when received. Notices shall be provided to the parties at the addresses specified below.
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I 1o the [nitial Beneficial Owners:

ARCTRUST Invesuments, L.P.
Atin: Gary S Bawmann

1401 Broad Street

Chifton. New Jersey 07013

It to the Signatory Trustec. to:

Cape Coral Pine Island ST, LLC
Attn: Gary S Baumann

1401 Broad Street

Clifton. New Jersey 07013

[f to the Delaware Trusice:

United Corporate Services. Inc.
874 Walker Road, Suite C
Dover, Delaware 19904

Aun: Michael Barr

If to a Beneficial Owner:
At such Person’s address as specified in the most recent Ownership Records.

From time to time the Initial Bencficial Owner, Delaware Trustee or Signatory Trustec
may designate a new address for purposes of notice hereunder by notice o the others, and any
Beneficial Owner may designate a new address for purposes of notice hereunder by notice to the
Signatory Trustee.

Scction 10.7  Governing Law. This Trust Agreement shall be governed by and
construed and enforced in accordance with the laws of the State of Delaware (without regard o
conflict of law principles). To the fullest extent permitted by applicable law, the laws of the State
of Delaware pertaining to trusts (other than the Statutory Trust Act) shall not apply 1o this Trust
Agreement.

Section 10.8  Counterparts. This Trust Agreement may be signed in any number of
counterparts, cach of which shall be an original, with the same effect as if the signatures thereto
and hereto were upon the same instrument.

Scction 10.9  Severability. Any provision of this Trust Agreement that is prohibited or
unenforceable in any jurisdiction shall. as to such jurisdiction only. be incffective to the extent of
such prohibition or unenforceability without invalidating the remaining provisions hereof. and
any such prohibition or unentorceability in any jurisdiction shall not invalidate or render
unenforceable such provision in any other jurisdiction. To the extent permiuted by applicable
law, cach of the partics hercby waives any provision of applicable law that renders any such
provision prohibited or unenforceable in any respect.
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Section 10.10 Signature of Beneficial Owners. Each I[nvestor will execute the
signature page for Agreement of Assignee or Transferce Beneficial Owners of Cape Coral Pine
Istand, DST in substantially the form set forth in Exhibit E hereto (the “Signaturc Page™) in
connection with their acquisition of a Beneficial Interest. By exceuting the Signature Page. cach
Investor hereby acknowledges and agrees 10 be bound by the terms of the limited liability
company agreement for the Springing LLC contemplated under Scction 9.2 in the form
substantially similar to that set forth in Exhibit F hereto (the “Springing LLC Agrecment™) when
and if such Springing LLC is formed. In addition. in light of their agreement to this Section
10.10, each Investor hereby acknowledges and agrees that their signature to the Springing LLC
Agreement will not be required.

SIGNATURE PAGE FOLLOWS
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BE:

IN WITNESS WHEREOT, each of the parties has caused this Trust Agreement of Cape
Coral Pine [sland, DST to be duly executed as of the day and year first above written.

11676896, 1/ARCO40-279289

THE INDIVIDUAL INITIAL BENEFICIAL OWNER:

ARCTRUST INVESTMENTS, L.P., a Delaware limited
partnership

By: ARCTRUST, INC,, a Maryland

Q/ Corporation, its general partner

{ﬁ/ ¢ A
Ndme! Gary S, Baumann Authorized Signatory

THE SIGNATORY TRUSTEE:

_/

CAPE CORAL PINE ISLAND 8T, LLC, a Delaware
limited lmblllty company

W /\ tw\
{/ C:ary ) BEﬁTnann Mana&,cx

THE DI‘LAWARE TRUSTEE

UNITED CORPORATE SERVICES, INC,, a Detaware
corporation

By: Wﬁ 36?/2/2/

Michael Barr, President
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EXHIBIT A

LEGAL DESCRIPTION OF REAL ESTATE

2040 NE Pin¢ Island Road, Cape Coral, Florida 33909

Exhibit A-1
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EXHIBIT B

CERTIFICATE OF TRUST

Exhibit B-1
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Sate of Defaware
Secretary of State
Divlsion of Corperations

Deltvered 03:26 PML03:23:2021 n T OF TRUST
FILED 03:26 PM 032312021 CERTIFICATE OF T
SR 20211010%32 - FileNumber 6476697 OF

CAPE CORAL PINE ISLAND, DST

This Certificatc of Trust of Cape Coral Pinc Island, DST (the "Trust") is being duly
exccuted and filed by the undersigned, as Trustee, to form a statutory trust under the Delaware
Statutory Trust Act (12 Del.C. sec. 3801 ef seq.)

l. The name of the statutory trust formed by this Certificate of Trust is Cape Coral
Pine Isfand, DST.

2. The name and business address of the Delaware Trustee in the State of Delawarc
is United Corporate Services, Inc., 874 Walker Road, Suite C, Dover, Delaware 19904,

3. This Certificate of Trust shail be effective as of the date of filing with the
Delaware Secretary of State.

IN WITNESS WHEREOQF, the undersigned, being the Trustee of the Trust, has executed
this Certificate of Trust as of March <25 | 2021.

CAPE CORAL PINE ISLAND, DST

By: Cape Coral Pine Island ST, LLC,
a Delaware limited liability company
as Sl[,natory Trustee

/J(i%w o —

ary Baum nn, Manager

By: UNITED CORPORATE SERVICES,
INC. as Delaware Trustee

Wechaed 4. Barn

Michael Barr, President

By:
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EXHIBIT C
OWNERSHIP RECORDS OF

s DST

LAST REVISED

NAME ADDRESS BENEFICIAL INTEREST

I hereby centify that the foregoing Ownership Records are complete and accurate as of the date
set forth above.

ST, LL.C

a Delaware limited lLiability company
not in its individual capacity, but solely
as Signatory Trustee

By: . Manager

Exhibit C-1
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EXHIBIT D
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EXHBITE
AGREEMENT OF ASSIGNEE OR TRANSFEREE
OF BENEFICIAL OWNERSHIP
IN
CAPE CORAL PINE ISLAND, DST

The undersigned has received and reviewed. with assistance from such legal. lax.
investment, and other advisors and skilled persons as the undersigned has deemed appropriate.
the Trust Agreement ot Cape Coral Pine Island. DST, dated as of 2021
(the “Trust Agreement™). by and among ARCTRUST INVESTMENTS, L.P.. as Inital
Beneficial Owner, Cape Coral Pine Isiand ST, LLC as Signatory Trustee, and United Corporate
Services. Inc.. as Delaware Trustee. and hereby covenants and agrees to be bound by the Trust
Agreement as a Beneficial Owner.  All capitalized terms used herein, and not defined hercin
shall have the meanings given to such terms in the Trust Agreement,

[n ¢connection with the purchase of the Beneficial Interest, the undersigned hereby:

I Represents and warrants that the undersigned: (1} understands and is aware that
there are substantial uncertaintics regarding the treatiment of the undersigned’s Beneficial Interest
as real estate for tederal income tax purposes: (i1) {ully understands that there is sigmificant risk
that the undersigned’s Beneficial [nterest will not be treated as real estate for federal income tax
purposes: (ii1) has independently obtained advice from its legal counsel and/or accountant
regarding any tax-deferred exchange under Code Section 1031, including, without hmitation,
whether the acquisition of the undersigned’s Beneficial Interest may quahfy as part of a tax-
deferred exchange. and the undersigned is relying on such advice and not on the opinion of
counsel issucd to the Trust or upen any statements made by the Initial Beneficial Owner.
Signatory Trustee or Delaware Trustee including but not limited 1o any of their respective
directors, officers, managers employees or affiliates, regarding the tax treatment ot the Beneticial
Interests: {iv) is aware that the Internal Revenue Service (IRS™) has issued Revenue Ruling
2004-86 {the “Revenue Ruling™) specifically addressing Delaware statutory trusts, the Revenue
Ruling is merely puidance and is not a “safe-harbor™ for taxpayers or sponsors, and. without the
issuance of a Private Letter Ruling on a specific offering, there is no assurance that the
undersigned’s Bencficial Interest will not be treated as a partnership interest for federal income
tax purposes: (v) understands that the Trust has not obtained a ruling from the IRS that the
undersigned’s Beneficial Interest will be treated as an undivided interest in real cstate as opposed
to an interest m a partnership; (vi) understands that the tax consequences of an investment in the
undersigned’s Beneficial Interest, especially the treatment of the transaction described herein
wmirder Code Section 1031 and the related 1031 Exchange™ rules, are complex and vary with the
tacts and circumstances of cach individual purchascr: (vii) understands that, notwithstanding that
the opinion of counsel issued to the Trust states that a purchaser’s Beneficial Interest “should™ be
considered a real propelty interest and not a partnership interest for federal income tax purposcs,
no assurance can be given that the IRS will agree with this opinion: and {viii) shall. for federai
income 1ax purposes, report the purchase of the Bencficial Interest by the undersigned as a
purchase by the undersigned of a direct ownership interest in the Real Estate.

2. Acknowledges that the undersigned (1) has received from the un(lcrsigiwd"é
transferor or assignor all due diligence materials regarding the sale of the Beneficial Interests by
the Trust and the Trust Agreement, the Real Estate, the Transaction Documents and the Loan and
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(i) is familiar with and understands each ot the foregoing including the risks associaied with
making an investment in the Beneficial Interests,

-

3. Represents and warrants that the undersigned, in determining to acquire the
Bencticial Interest, has relied solely upon the undersigned’s own duc diligence and advice of the
undersigned’s legal counsel and accountants or other financial advisors with respect to the
suitability of investing in the Beneficial Interests, the tax and other consequences involved in
acquiring the Beneficial Interests and that the undersigned is not relying on any statement or
representation made by the Delaware Trustee, the Signatory Trustee or the Iniial Beneficial
Owner.

4. Acknowlcdges that the Beneficial Interest being acquired will be governed by the
terms and conditions of the Trust Agreement, and under certain circumstances by the imited
liability company agreement contemplated under Section 9.2 of the Trust Agreement and
attached as Exhibit E thereto. both of which the undersigned accepts and by which the
undersigned agrees by execution hereof 10 be legally bound notwithstanding that his signature
will not be required on either agreement,

5. Represents and warrants that the undersigned either (i) is an Accredited Investor
(as defined by Rule 501 of Regulation D promulgated under the Securities Act), or (i1) is
acquiring the Beneficial Interest in a fiduciary capacity for a person meeting such condition.

6. Represents and warrants that the Bencticial Interest being acquired will be
acquired for the undersigned’s own account without a view to public distribution or resale and
that the undersigned has no contract, undentaking, agreement or arrangement to selt or otherwise
transfer or dispose of the Beneficial Interest or any portion thereof to any other Person.

7. Represents and warrants that the undersigned (1) can bear the cconomic risk of the
purchase of the Beneficial Interest including the total loss of the undersigned’s investnent. (i)
has such knowledge and experience in business and financial matters, including the analysis of
or participation in real estate investments, as 10 be capable of evaluating the merits and risks of
purchasing Beneficial Interests, and (iii) if an individual, is at lcast 19 vears of age. '

8. Understands that the Beneficial Interest has not been registered under the
Securities Act of 1933, as amended (the “Securitics Act™), or the securities laws of any state and
are subject to substantial restrictions on transfer set forth in the Trust Agreement.

9. Understands that a tegend will be placed on the Beneficial Ownership Certificate
with respect to restrictions on distribution. transfer. resale, assignment or subdivision of the
Beneficial Interest imposed by applicable federal and state securities laws,

10. Agrees that the undersigned will not sell or otherwise transfer or dispose of any
Beneficial Interest or any portion thereof unless (1) such Beneficial Interest is registered under
the Sccurities Act and any applicable state securities laws or, if required by the Trust (through
the Signatory Trustee). the undersigned obtains an opinion of counsel that is satisfactory to the
Trust that such Beneficial Interest may be sold in rehance on an exemption from such
registration requirements, provided that such opinion shall not be required for the assignment or
transfer by the Ininal Beneficial Owner or the Lender (or any affiliate, assignee or successor ot
the Lender), and (i) the transfer (s otherwise made in accordance with the Trust Agreement.
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L1 Understands that (i) the Trust has no obligation or intention 1o register any
Beneficial Interest for resale or transfer under the Securities Act or any state securities laws or (o
take anv action (including the filing of reports or the publication of information as required by
Rule 144 under the Securities Act) which would make available any exemption from the
registration requirements of any such laws, and (i1} the undersigned therefore may be precluded
from sclling or otherwise transferring or disposing of any Bencficial Interest or any portion
thereof for an indefinite period of time or at any particular time.

12. Understands that no federal or state agency including the Securities and Exchange
Commission, or the securitics commission or authorities ot any other state has approved or
disapproved the Beneficial Interests, passed upon or endorsed the merits of the Trust’s offering
of Beneficiat Interests or the accuracy or adequacy of the Memorandum, or made any finding or
determination as to the fairness of the Interest for public investment.

13. Represents, warrants and agrees that, if the undersigned is acquiring the
Beneficial Interest in a fiduciary capacity, (1) the above representations, warrantics, agreements,
acknowledgments and understandings shall be deemed to have been made on behalf of the
Person or Persons for whose benctit such Beneficial Interest is being acquired. (i1) the name of
such Person or Persons is indicated below the undersigned’s name, and (iit) such further
information as the Signatory Trustee decems appropriate shall be furnished regarding such Person
or Persons.

14. Acknowledges and agrees that counsel to the Trust, the Initial Beneficial Owner,
the Signatory Trustee. the Delaware Trustee and their Aftiliates do not represent. and shall not be
deemed under applicable codes of professional responsibility, to have represenied or 1o be
representing, any transferce or assignee, including the undersigned. in any way in connection
with the transfer or assignment of a Beneficial Interest.

15. Agrees to indemnify, defend and hold harmless the Trust. Delaware Trusiee,
Initial Beneficial Owner and Signatory Trustee, and cach of their members, managers.
shareholders. officers, directors, employees, consultants, affiliates and advisors (collectively. the
“Indemnified Persons™) of and from any and all damages, losses, liabilities, costs and expenses
(including reasonable attorneys’ fecs and costs) that they may incur by reason of the untruth or
iaccuracy of any of the representations, warranties. covenants or agreements contained herein or
in any other document transferce or assignee has furnished to any of the foregoing in connection
with this transaction. In addition. if any person shall assert a claim to a finder’s fee or real ggtate
brokerage comumission on account of alleged cmployment as a finder or real cstaic broker
through or under the undersigned in connection with the undersigned’s acquisition of the
Beneficial Interest, the undersigned shall indemnity and hold the Indemnified Parties harmless
from and against any such claim. This indemnification includes, but is not limited to, any
damages. losses. labilities. costs and cxpenses (including rcasonable attorneys™ fees and costs)
mcurred by the Indemnified Parties defending against any alleged violation of federal or state
sccurities laws, which is based upon or related to any untruth or inaccuracy of any of the
representations, warranties or agreements contained herein or in any other documents the
undersigned has furnished to any of the foregoing in connection with this transaction. and against
any failure of the transaction to satisfy any Code Section 1031 requirements in connection with
the undersigned’s exchange under such provisions.
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16. Represents and wan-ants that neither the undersigned nor any Aftiliate of the
undersigned (i) 1s a Sanctioned Person (defined below), (1) has more than fifteen percent (15%)
of 1its assets in Sanctioned Countries (defined below). or (ii1) derives more than fifleen percent
(15%) of its operating income from investments in. or ransactions with Sanctioned Persons or
Sanctioned Countrics. For purposcs of the forcgoing. a “Sanctioned Person™ shall mean a Person
named on the list of “specially designated nationals™ or “blocked persons™ maintained by the
U.S. Office of Foreign Assets Control (“OFAC™) at: hup:/Avwiw.reasury.gov/resource-
center/sanctions/SDN-List/Pages! default.aspx, or as otherwisc published from time to time, or
(1v) an agency of the government of a Sanctioned Country, (v) an organization controtled by a
Sanctioned Country, or (vi) a person restdent in a Sanctioned Country. to the cxient subject to o
sanctions program administered by OFAC. A “Sanctioned Country™ shall mean a country
subject to a sanctions program identified on the list maintained by OFAC and available at
hip. Shwww reasury.goviresource-center/sanctions/Programs/Pages/Programs.aspx, or us
otherwise published from time to time.

The representations, warrantics. acknowledgments, understandings and indemnities of
transferee or assignee set forth herein above shall survive the undersigned’s acquisition of the

Beneficial Interest.

THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK

SIGNATURE PAGE FOLLOWS
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IN WITNESS WHEREOF. the undersigned has caused this Agreement of Assignee or
Transferee Of Beneficial Ownership in Cape Coral Pine [sland, DST to be duly executed as of

the day of L2021,
Name:
Title:
STATE OF )
) SS.

COUNTY OF }

On this ___ day of , 2021 before the undersigned, a notary
public. personally appcared, known 1w me to be the

of , and acknowledged that he, as an officer being

authorized so to do. executed the foregoing instrument for the purposes therein contained. by
signing the name of the by himself as an ofticer.

IN WITNESS WHEREOF 1 have hereunto set my hand and official seal.

Notary Public:

My Commission Expires:
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EXHIBIT F

FORM OF LIMITED LIABILITY COMPANY AGREEMENT OF
. LL.C
(NAME TO BE CONFIRMED PENDING AVAILABILITY AT TIMF, OF FILING }

THIS LIMITED LIABILITY COMPANY AGREEMENT (this “Agreement”™) ol

., LL.C, a Delaware limited liability

company (the “Company”), is made and entered into as of . 20

(the “Effective Date™), by and among Cape Coral Pine Island. DST, a Delaware statutory trust

(the “DST™ or the “Trust™), Cape Coral Pinc Island ST, LLC, a Delaware limited lability

company (the “*Signatory Trustee™ or “Manager™). and the persons whose names are sct forth on
Exhibit A of this Agrcement (cach a “Member” collectively, the "Members™).

RECITALS

WHEREAS, pursuant to the trust agreement of DST (the "Trust Agreement™), Signatory
Trustee 15 the signatory trustee of DST. and the Members collectively own all of the beneficial
interests in DST (the Members in such capacity, the “Owners™).

WHEREAS. DST owns that certain real property described in Exhibit B (the “Real
Property™), and certain incidental additional assets associated with the Real Property (the Real
Property and all such additional assets collectively the “Trust Property™). which property is
subject to the Loan Documents and the Leasc.

WHEREAS. the Signatory Trustee has determined that, to conserve and protect the Trust
Property, DST must be terminated as provided in Section 9.2 of the Trust Agreement.

WHEREAS, pursuant to Section 9.2 of the Trust Agreement, the Company shall become
the owner of the Trust Property (such property in the hands of the Company the “Property™
which shall remain subject to the Loan Documents and the Lease, Signatory Trusiee shall
become the manager of the Company (the “Manager™). the Owners shall become the Members of
the Company. and the DST shall be terminated.

NOW THEREFORE, in consideration of the mutual covenants and agreements herein,
the pantics agree as follows: '

ARTICLE ]
FORMATION OF COMPANY

1.1 Authority. The Company has been formed in accordance with the requiremenis
of the Delaware Limited Liability Company Act (the “Act”), and Signatory Trustee has been
designated the Manager of the Company. The Manager shall have the authority to perform. or
cause to be performed, such other filings, recordings and actions and will comply with all
formation requirements under the Act and the laws of such other states in which the Company
clects to do business.

1.2 Membership; Rights and Obligations.  Upon the consummation of the
transactions described in the Recitals, the Members will become members of the Company. The
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rights and obligations of the Company and the Members will, except as otherwise provided
herein, be governed by the Act.

1.3 Name. The name of the Company s

LLC™ and its affatrs will be

conducted under the Company name or such other name(s) as the Manager may sclect. The

Manager will execute and {ile with the proper offices any and all certificates required by the

fictitious name or assumed name statutes of the states m which the Company clects to do

business. The Company will have the exclusive ownership of and right to usc the Company
name.

1.4  Purposes of the Company. The purposes of the Company are: (i) to own, hold,
manage, develop, improve, lease, dispose o, finance and refinance or otherwise deal with the
Real Property: (i} to assume and to satisfy the obligations of DST set forth in the Loan
Documents and the Lease; and (iii) to engage in such other activitics. enterprises. ventures and
undeliakings permitted under this Agreement and/or the Act that are necessary or appropriaie 10
the foregoing purposes.

1.5  Characterization. It is the intention of the Manager and the Members that the
Company constitute a partiership for federal, state and local income tax purposes. Each Member
will report its Membership Interest in a manner consistent with the foregoing. and neither the
Manager nor any Member will take any action inconsistent with the foregoing.

1.6  Principal Office of the Company. The principal office of the Conipany is 1401
Broad Strect. Clifton, NJ 07013, or at such other place as the Manager may designate. The
Company may have other offices in such place or places as selected by the Manager. '

1.7  Registered Office and Registered Agent. The registered agent of the Company
in the State of Delaware is United Corporate Services. and the registered office of the registered
agent is 874 Walker Road. Suite C, Dover, Delaware 19904, The Manager may from time to
time in accordance with the Act change any of the Company’s registered agents and/or registered
offices and designate a registered agent and regisicred office in cach state the Company is
required to maintain or appoint one.

1.8 Term of Existence of the Company. The term of the Company commenced
upon the filing of 1ts Certificate of Formation with the Secretary of State and will be perpetual
unless sooner terminated as provided in Article VIIL

1.9  Provisions Relating to Loan.

(a) This Section 1.9 is intended to quality the Company as a “Single Purposc
Enuty” for purposes of the Loan. So long as any portion of the Loan is oul.s“,umdiug‘.‘lh'c.E
provisions of this Section 1.9 shall be in full force and effect: provided., however, that the
provistons of this Section 1.9 shall be of no further force and effect at any time when no portion
of the Loan is outstanding. The terms of this Agreement are further limited by and subject to the
provisions of the Financing Documents while the Loan is outstanding,

(b) With respect to the Company, a “Single Purpose Entity”™ means a

Delaware Hmited liability company that at all times since its formation and thercafter:
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(1) shall not engage in any business or activity other than the
ownership. operation and maintenance of the Real Lstate and activities incidental thereto:

(i) shall not acquire or own any assets other than fee interests in the
Real Estate. such personal property as may be necessary and any cash collateral. it applicable,
for the operation of the Real Estate, and shall conduet and operate its business as presently
conducted and operated:

(iii)  shall preserve its existence and remain in good standing under the
laws of the jurisdiction in which it is organized:

{iv}  shall not merge or consolidate with any other Person or liquidate
and dissolve {or suffer any liquidation ot dissolution), or acquire by purchase or otherwise all, or
substantially all, of the business or assets of, or any stock or other cvidence of beneficial
ownership of any other Person. except as a result of a Transfer Distribution:

(v) shall not take any action to dissolve, wind-up. terminate or
liguidate in whole or in part; to sell, transfer or otherwise dispose of all or substantially all of 113
assets: to change its legal structure: or except tor transfers permitted hereunder, transierof
permit the direct or indirect transfer of any partnership, membership or other equity interesis, as
applicable; or issuc additional partnership, membership or other cquity interests, as applicable: or
seck to accomplish any of the foregoing:

(vi}  shall not: (i) file or consent to the filing of any petition. cither
voluntary or involuntary, to take advantage of any applicable insolvency, bankruptey. liquidaiion
or reorganization statute; (ii) seck or consent to the appointment of a receiver, liquidator or any
similar official; or (i) make an assignment for the benefit of creditors or take any action in
furtherance of the foregoing;

(vii)  shall not amend or restate its organizational documcents if such
change would modify the requirements sct forth in this Scction 1.9;

(vii)) shall do all things necessary 10 observe organizational formalitics
and will not take any actions in violation of or inconsistent with the terms and provistons of this
Agreement or other applicable organizational documents;

(ix)  shall not own any subsidiary or make any investment in. any other
Person;

(x) shall not commingle its funds and assets with the funds and assets
of any other Person and shalt hold all of its assets in its own name and in such a manner that it
will not be difficult to segregate, ascertain or identify its individual assets from those of another
Person;

(x1)  shall not incur anv debt, secured or unsecured, direct. contingent or
absolute (including. without limitation. guarantecing any obligation), other than the Loan.
obligations to Tenant under the Lease or to other tenants or occupants of the Real Estate, and
customary unsecured trade payables incurred in the ordinary course of owning and operating the
Real Estate and payable within thirty (30) days:
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{xii) shall maintain its records. books of account, bank accounts,
financial statements, accounting records and other entity documents separate and apart from
those ol any other Person and shall not list its assets as assets on the financial statement of any
other Person: provided. however, that the Company's assets may be included in a consolidated
financial statement of its Affiliate provided that (i) appropriate notation shall be made on such
consolidated financial statements to indicate the separatencss of the Company from such
Affiliate and to indicate that the Company’s assets and credit are not available to satisfy the debts
and other obligations of such Affiliate or any other Person, and (ii) such asscts shall also be listed
on the Company’s own separate balance sheet;

(xii) shall only enter into any contract or agreement with any Member
or Affiliate of the Company or any guarantor, or any gencral partner, member. principal or
Affiliate thereof, upon terms and conditions that are intrinsically fair and substantially similar to
those that would be available on an arm’s-length basis with third partics;

(xiv) shall not maintain its asscts in such a manner that it will be costly
or difficult to scgregate, ascertain or identify its individual asseis from those of any other Person;

(xv) shall not assume or guaranty the debts of any other Person, hold
itself out to be responsible for the debts of another Person, or otherwise pledge its asscts for the
benetit of any other Person or hold out its credit as being available to satisfy the obligations™o
any other Person;

(xvi} shall not make any loans or advances to any other Person and shall
not acquire obligations or securitics of its Aftiliates,

(xvii) shall file its own tax returns scparate from those of any other
Person, except to the extent that the Comipany is treated as a “disregarded entity™ or investment
Company for tax purposes and is not required to file tax returns under applicable law. and pay
any taxes required to be paid under applicable law;

(xviit) shall hold itsetf out to the public as a legal entity separate and
distinct from any other Person and conduct its business solely in its own name and through its
own authorized directors, officers. managers, employees and agents, shall correct any known
misunderstanding regarding its status as a separate entity and shall not identify itselt or any of its
Affiliates as a division or part of the other;

(xix) shall mamtam adequate capital for the normal obligations
rcasonably foresccable in a business of its size and character and in light of its contemplated
business operations and shall remain solvent and pay its debts and labilities from its asscts as the
same shall become due:

(xx) shall allocate tairly and rcasonably shared expenses (including.
without limitation, shared office space) and use scparate stationery. invoices and checks;

(xxi) shall pay its own liabilities, obligations and indebtédness
(including. without limitation. salarics of its own cmployees. administrative expenses and
operating expenses) from its own funds;

(xx1n} shall not acquire obligations or securities ot its Beneficial Owners:
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(xxiii) shall not permit any Affiliate or constituent party independent
access 10 i1s bank accounts;

(xxiv) shall maintain a sufficient number of employees (if any) in light of
its contemplated business operations: shall, to the extent its oftice, if any. is located in the oftices
of any of its affiliates, pay fair market rent for its office space located therein and its fair share of
anv overhead costs with respect thereto;

(xxv) shall make investiments directly or by brokers engaged and paid by
the it or its agents (provided that if any such agent is an affiliate of the Company it shall be
compensated at a fair market rate for its services);

(xxvi} shall not become involved in the day-to-day management of any
other person;

(xxvii) shall conduct its business so that the assumptions made with
respect o it in the Non-Consolidation Opinion (as defined in the Mortgage) shall be true and
correct in all respects.

Failure of the Manager or Members to comply with any of the foregoing covenants or
any other covenants contained in this Agreement shall not affect the status of the Company as a
separatc legal entity or the limited liability of the Beneficial Owners.

() Notwithstanding any other provision of this Agreement and any provision
of law that otherwise so empowers the Company. so long as any obligation evidenced or secured
by any of the Financing Documents remains outstanding. the provisions of this Section 1.9 may
not be amended without the consent of the Lender.

ARTICLE Il
MEMBERSHIP INTERESTS: CAPITAL CONTRIBUTIONS

2.1  Membership Interest. Each Mcmber's percentage ownership interest in the
Company shall be equal to such Member’s beneficial ownership interest in DST immiediately
prior to the transactions described in the Recitals. The amount of each Member's percentage
ownership interest in the Company ("Membership Interest™) 1s set forth opposite such Member's
name on Exhibit C hereto. The Company Property shall be owned by the Company as an entity
and. insofar as permitted by applicable law, no Member shall have any ownership interest in the
Company Property in his or her individual name or right, and a Member’s Membership Interest
shall be personal property for all purposes.

2.2 Capital Contributions.

(@) Each Member will be credited with an initial capital contribution {"Capital
Contribution™) in the amount set forth opposite such Member’s name on Exhibit A hereto, which
amount shail be equivalent to the value of such Member's interest as an Owner in the DST.

(b) The Manager may request at any time that the Members make additional

. . . . . . Ve 4w
Capital Contributions to the Company on a pro rata basis in proportion to each Member's
Membership Interest. The Members are not required to comply with any such request. The

Page F-5
BE 11676836 1/ARC0O20-2T79250



Manager shall adjust the Members® Capital Contributions and Membership Interests set forth on
Exhibit C hereto to equitably reflect any additional capital contributions made by the Members.

ARTICLE Tl
ACCOUNTING, ALLOCATIONS AND DISTRIBUTIONS

3.1 Books of Account.
(a) The Manager shall maintain the books of account of the Company.

(b) The books of account will be closed promptly after the end of cach
calendar year, which will be the Company’s tiscal vear (“Fiscal Year™). Promptly after the close
of the Fiscal Year (but in all events within 90 days thereafter), the Company will cause to be
prepared such partnership income tax information and other returns required under applicable
law and regulation, including any and all statements necessary to advise all Members promptly
about their investment in the Company for federal income tax reporting purposes. The Manager
will be responsible for the prompt filing and delivery of all such returns and statements.  All
elections and options available to the Company for tax purposes will be taken or rejected by the
Company in the solc discretion of the Manager.

3.2 Capital Accounts. A separate capital account ("Capital Account™) shall be
naintained for cach Member, Each Member's initial Capital Account shall be equal to the
amount of such Member's Capital Contribution.  Thereafter. cach Member's Capital Account
will, inter alia, be increased by (i) the amount of money contributed by such Member to the
Company, (ii) the fair market value of property contributed by such Member to the Company
(net of liabilhities secured by such contributed property that the Company is considered to assume
or take subject to under Code Section 752) and (ii1) atlocations to such Member of Company
income and gain (or items thereof), including income and gain exempt from tax; and decreased
by (iv) the amount of money distributed to such Member (as a Member) by the Company, (v} the
fair market value of property distributed to such Member (as a Member) by the Company (nct of
tiabilities secured by such distributed property that such Member is considered 10 assume or take
subject to under Code Section 752), (vi) aliocations 1o such Member of expenditures of the
Company described in Code Section 705(a)(2)}(B) and {vir) allocations to such Member of
Company loss and deduction (or items thercof).

3.3 Profit and Loss Allocations. Except as otherwise required by Code Section-704
and the Treasury Regulations thereunder, net profit or net loss of the Company, determined for
income tax purposes, will be allocated to the Members pro rata with their Membership Interests.

34 Special Tax Allocations.  In accordance with Code Sections 704(b} and 704{c)
and the Treasury Regulations thereunder. income. gain, loss and deduction with respect to anv
asset contributed to the capital of the Company will, solely for tax purposcs, be allocated among
the Members so as to take account of any variation between the adjusted basis of such property
to the Company for federal income tax purposes and its fair market value at the tme of
contribution to the Company.

3.5 Distributions.

(a) Company Cash Flow for any Fiscal Year will consist of all cash reccived
by the Company (other than as a capital contribution) less cash expenditures for Company debis.
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expenses. capital expenditures and reasonable reserves as determined by the Manager in its sole
discretion.

(b) Company Cash Flow for any Fiscal Year will be distributed to the
Mcembers in proportion to their Membership Interests.

(c) No Member has the right to partition. or otherwise demand an in-kind
distribution of, the Company Property, If the Company distributes Company Property to the
Members, the fair market valuc of such property at the time of such distribution will be
determined by the Manager in its sole discretion, and any such distribution will be madc to the
Members in proportion to their Membership [nterests.

ARTICLE IV
RIGHTS, DUTIES, LIABILITIES AND RESTRICTIONS OF THE MANAGER

4,1  The Manager. The Manager will have the sole and exclusive right 1o managc.
control and conduct the affairs of the Company and to manage the Company Property including.
but not limited to: (i) entering into any agreement for the sale, transter, or exchange of all or any
substantial portion of the Real Estate: (ii) cntering into, modifymng, extending, renewing or
canceling the Lecase or any other lease with respect to the Real Estate: (i) entering into.
modifying. extending. renewing or canceling any agreement pertaining to any indebtedness to be
sceured in whole or in part by any mortgage, trust deed, pledge, licn or other encumbrance upon
the Real Estate (other than the assumption by the Company of the Loan and the obligations of
DST under the Loan Documents, consent to which is deemed to have been given); (1v)
devetoping, re-developing, improving or otherwise dealing with the Real Estate (iv) admitting
new Members to the Company in exchange for Capital Contributions by such persons 1o the
Company. Notwithstanding the foregoing. the Manager shall have no authority to take any
action in violation of Scction 1.9 above.

4.2 Duties and Responsibilities of the Manager.  The Muanager will diligently.
faithfully and competently perform its duttes and responsibilities. and will devote such tme to
the Company’s business as, in the judgment of the Manager. is reasonably required. No fec shall
be payable to the Manager for management ot the affairs of the Company.

4.3  Officers of the Company. The Manager may appoint onc or more pi:rsoﬁs to
serve as ofticers of the Company. in such capacities and with such delegated rights and powers
as the Manager may approve: provided, however. that no such officer will have any diffi'cqg.{n} or
greater rights and powers than the Manager. The Manager may provide that compcnsalién'bi‘
paid to persons who provide services to the Company as officers.

4.4  Expenditures by Manager. The Company will reimburse the Manager and its
Affilates for any costs and expenses reasonably incurred by them on behalf of the Company.

4.5  Potential Conflicts. The Company may purchase goods or services {rom the
Manager or its Affiliates, provided that any such transaction will be conducted on commercially
reasonable terms. The Manager may engage in business ventures of any nature and description
independently or with others, including, but not limited to. the business or businesses engaged in
by the Company, and neither the Company nor any of the other Members will have any rights in
or to such independent ventures or the profits derived therefrom.
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4.6  Liability of Manager. The Manager will not be liable to any third-party.
Member or the Company for honest mistakes of judgment. or for action or inaction. taken
reasonably and in good faith for a purpose that was reasonably believed to be in the best interests
of the Company. or for losses due to such mistakes. action or inaction, or for the negligence.
dishonesty or bad faith of any employee, broker or other agent of the Company. The Manager
may consult with counscl and accountants in respect of Company affairs and be fully protected
and justified in anv action or inaction that is taken in accordance with the advice or opinion of
such counsel or accountants. provided that they will have been selected with reasonable care.
The Members will look solely to the Company Property for the return of their capital and. if the
assets of the Company remaining after payment or discharge of the debts and lLiabilitics of the
Company are insufficient to return such capital, they will have no recourse against the Manager
for such purpose. The provisions of this Section 4.6 will not relicve the Manager of any liability.
notwithstanding any of the foregoing to the contrary. by reason of the gross negligence. willful
misconduct or intentional wrongdoing or to the extent (but only to the extent) that such liabihty
mav not be waived, moditied or limited under applicable law, but will be construed so as w
effectuate the provisions of this Section 4.6 to the fullest extent permitted by law.

4,7 Indemnification. The Company shall indemnify the Manager, in its individual
capacily, from and against, any and all liabilities, obligations, losses, damages, taxes, claims.
actions, suits, costs, expenses and disbursements including reasonable legal fees and expenses
which may be imposed on, incurred by or asselied at any time against them. in their individual
capacities and not indemnified against by other Persons: which relate to or arise out of the
Company Property or the Loan Documents. The indemnitics contained in this Scction 4.8 shall
survive the termination of this Agreement. '

4.8  Successor to Manager. [f the Manager resigns. a successor manager will be
selected by Members holding a majonity of the Membership Interests. The Manager shall not be
permitted to resign at any time the Loan remains outstanding without the approval of Lender.

4.9  Tax Matters Partner. The Manager will be the Company’s Tax Matters Partner
as defined in Code Section 6231(a)(7) (the "TMP™). The TMP will have the right to resign as
such by giving 30 days written notice 1o the Members. Upon the resignation of the TMP, a
successor TMP will be selected by the Manager. The TMP will employ experienced 1ax counsel
to represent the Company in connection with any audit or mvestigation of the Company by the
Internal Revenue Service (the “Serviee™) and in connection with all subsequent administrative
and judicial proceedings arising out of such audit. The Company will not be obligated to pay
any compensation to the TMP in his capacity as such; provided, however, that all reasonable
expenses incurred by the TMP in serving as the TMP will be Company expenses and the TMP
will be reimbursed by the Company in accordance with Section 4.4 above. The TMP will Keep
the Members informed of all administrative and judicial proceedings. as required by Code
Section 6223(g), and will furnish 1o cach Member who so requests in writing a copy of cach
notice or other communication received by the TMP from the Scervice, except such notices or
communications as are sent directly to such Member by the Service.

ARTICLE V
MEMBERS

5.1 Powers of the Members. Notwithstanding anything to the contrary in this
Agreement, so long as any obhgation cvidenced or secured by any of the Loan Documents
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remains outstanding and not discharged in full, the Members will have no right to vote on any
tnatiers relating to the Company or 113 assets.

5.2 Liability. No Member will be personally liable for any of the debts of the
Company or any of the losses thereof beyond the amount of such Member’s Capital Contribution
1o the Company.

5.3  Meetings of the Members. A meeting of the Members may be called at any time
by the Manager or by Members holding more than twenty five percent (25%) of the Membership
interests. The mecetings will be held at the Company’s principal place of business or any other
place designated by the Manager. The Manager will give the Members at least ten (10) days
prior written notice stating the time, place and purpose of the meeting. At a mecting of the
Members, the presence of Members holding more than fifty percent (50%) of the Membership
Interests, in person or by proxy, will constitute a quorum. A Member may vote either in person
or by written proxy signed by the Member or by his, her or its duly authorized attorney in fact.
Persons present by telephone will be deemed to be present “in person”™ for purposes hereof,

ARTICLE VI
ASSIGNMENT PROVISIONS

6.1  Transfers by Members.

(a) Subject to Section 6.2, a Member may transfer some or all of its
Membership Interests in the Company. For purposes hereof, “Transfer” means, when used as a
noun, any sale, hypothecation, pledge, assignment, gift, or other transfer, be it voluniary or
involuntary. to any person, inier vivo. testamentary. by operation of faws of devise and descent
or other laws, and, when used as a verb: to scll. hypothecate. pledge. assign. gift or othenwise
transfer to any person, be it voluntarily or inveluntarily, inter vivo, testamentary, by operation ‘of
the laws of devise or descent or any other laws.

{b) Notwithstanding anything contained herein to the contrary, no Transfer of
any Membership Interest will be permitted if such Transfer would: (i) be in contravention of or
constitute an cvent of default under the Loan Documents: (ii) result in a termination of the
Company for federal income tax purposes that would have a material adverse effect on the
Company or any of the Members; (ii1) result in the Company not qualitying for an exemption
from the registration requirements of any applicable federal or state securities laws: (iv) result in
any violation of any applicable federal or state securities laws; (v) result in the Company having
to register as an investment company under the Investment Company Act of 1940, as amended:
{vi) require the Company, the Manager or any affiliate to register as an investment advisor under
the Investment Advisers Act of 1940, as amended: or (vii) result in the Company being treated as
a publicly traded partnership for federal tax purposes. o

6.2  Genceral Provisions. The following rules will apply to the Transfer of interests in
the Company.

(a) no person will be admitted as an assignee or transferce hercunder unless
and until: (i} the Manager has, in 1is sole discretion. consented to such transfer; (ii) the
assigniment is made in writing, signed by the assignor and accepied in writing by the assignec.
and a duplicate original of the assignment is detivered to and accepied by the Manager: (iii) the
prospective assignee executes and delivers to the Company a written agreement. in form and
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substance satisfactory to the Manager, pursuant to which said person agrees to be bound by this
Agrcement; and (iv) an appropriate amendment hereto is executed and, if required. filed of
record:

(b) the cttective date of such assignment or admission will be no earlier than
the date that the documents specified in subsection (a) above are delivered 1o and accepted by the
Manager.

{c) the Company and the Manager will treat the assignor of the assigned
interest as the absolute owner thereof and will incur no liability for distributions made in good
faith to such assignor prior to such time as the documents specitied in subsection (a) above have
been delivered to and accepted by the Manager,

(d) unless admitted as a Member to the Company by the Manager pursuant 1o
the provisions of Article VII. the assignee or transferee of an interest in the Company heréunder
will not be entitled to become or exercise any rights of @ Member, but will, to the extent of the
interest acquired, be cntitled only to the predecessor Member’s Membcrshlp Interest in the
Company. No person, including the legal representatives, heirs or legatees of a du’.mst.d
Member. will have any rights or obligations greater than those set forth herein and no person will
acquire an interest in the Company or become a Member except as permitted hereby:

(e) the costs incurred by the Company m processing an assignment (including
attorneys’ fees) will be borne by the assignee, and will be payable prior to and as a condition of
admission to the Company: and

(1} upon the Transfer of a Membership Interest which satisfies this Section
6.2, Exhibit A to this Agreement will be revised to reflect such Transfer,

ARTICLE VII ARTICLE VI
ADMISSION OF ADDITIONAL MEMBERS: RESIGNATIONS AND WITHDRAWALS

7.1 Admission of Additional Members.

(a) Subject to compliance with applicable sccuritics laws, the Loan
Documents and this Agreement, new Members may be admitted to the Company in exchange for
Capital Contributions by such persons to the Company in the manner provided in Section 4.1 of
this Agreement. The Members hereby grant the Manager the power of attomey to amend the
Company’s Certificate of Formation and this Agreement to effect any issuance of Membership
[nterests pursuant this subsection. Upon the admission of any new Members to the Company.
the Manager shall adjust the Members® Membership Inicrests set forth on Exhibit A hereto to
equitably retlect the Capital Contributions made by new Members.

(b)  Additional Members admitted pursuant to Section 7.1(a) will be entitled o
all of the rights and privileges of the original Members hercunder and will be subject to all of the
obligations and restrictions hereunder, and 1n all other respects their admission will be subject 1o
all of the terms and provisions hereot.

(c) No Member shall have any preemptive or similar rights 1o increase or

maintain such Member’s Membership Interest in the Company.
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7.2 Resignations and Withdrawals. A Member who withdraws from the Company
will forfeit all Membership Interests and rights as a Member. including his right to receive any
distributions from the Company and the right to vote. Upon the withdrawal of a Member, the
Company will not have any obligation 1o purchase such Member's Membership Interests or any
part therecof. The Manager shall adjust the Members” Membership Interests sct forth on Lxhibit
A hereto 1o cquitably reflect the withdrawal of a Member. :

ARTICLE vI1lI
TERMINATION AND WINDING UP

8.1  Termination.
(a) The Company will terminate upon the carlicr to oceur of the followiny:

(1 The Manager and Members holding a majority of the Membership
Interests vote to terminate the Company: or -

(1) The Company's sale, exchange or other disposition of the Real
Propenty.

(h) Notwithstanding the foregoing, or any other provision of this Agreement
to the contrary. for so long as the Company's obligations under the Loan Documents remain
outstanding, the Company may not be tenminated without the prior written consent of the Lender.

() This Agreement generally and Anicle VIII in particular will govern the
conduct ot the partics during the winding up ot the Company,

8.2 Liquidation Procedures. Upon termination of the Company, the Company’s
affairs will be wound up and the Company will be dissolved. A proper accounting will be made
of the profit or loss of the Company from the date of the last previous accounting to the date of
termination.

8.3 Liquidating Trustee. Upon the winding up of the Company. the Manager wiil
act as the liquidating trustee or will appoint a ligudating trustee.  The liguidating trustee will
have full power to seli, assign and encumber the Company Propetty. All celtificates or notices
thereof required by law will be filed on behalf of the Company by the liquidatng trusiee.

8.4  Distribution on Winding Up. The proceeds of liquidation will be applied by the
end of the taxable year in which the liquidation occurs or, if later, within 90 days after the date of
such liquidation, in the following order.

(a) first, 10 the creditors of the Company. in the priority and to the extent
provided by law: and

(b) thereaficr, to the Members in proportion to their Membership [nterests.

8.5  No Dissolutions. The bankruptey, death, disselution, liquidation, termination or
adjudicaiion of incompetency of a Member shall not causc the termination or dissolution of the
Company and the business of the Company shall continue.  Upon any such occurrence. the
trustee, receiver, exccutor, administralor, committee, guardian or conservator of such Member
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(an “assignee™) shall have all the rights of such Member for the purpose of settling or managing
its estate or property, subject to satisfying conditions precedent to the admission of such assignee
as a substitute Member. The transfer bv such trustee, recciver, executor, administrator.
committee, guardian or conservator of any Membership Interest shall be subject 1o all of the
restrictions, hereunder to which such transter would have been subject if such transfer had been
made by such bankrupt. dececased. dissolved. liguidated. terminated or incompetent Member.

ARTICLE IX
GENERAL PROVISIONS

9.1  Definitions. The following items not otherwisce defined herein will have the
meanings ascribed to them below

{a) “Affiliate” {whether or not such term s capitalized) shall mean, with
respect to any specified Person. anyv other Person (1) owning beneficially, dircetly or indirectly,
any ownership interest in such specified Person, (ii) directly or indirectly controlling or
controiled by or under direct or indirect common controb with such specified Person, or (i) who
is an immediate family member of such Person.

(b) “Code™ shall mean the Internal Revenue Code of 1986, as amended from
time 1o tine.

(c) “Contro!” (whether or not such term is capitalized) when used with respect
to any specified Person, shall mean the power to direct the management and policies of such
Person, directly or indirectly, whether through the ownership of voting securities. by contract or
otherwise: and the terms “controlling™ and “controlled” shall have meanings corrclative to the
foregoing.

(d) “Lease”™ shall mean that lease agreement relating to the Real Estate with
all amendments, supplements and modifications thereto.

(e) “Lender” shall mean those lenders shown on Exhibit C, or an affiliate
thereof, and its successors and assigns with respect to the Loan. '

(H “Loan™ shall mean that certain loan or loans from Lender to the Trust in
the approximate amounts shown on Exhibit € or as much thercof as remains outstanding as
evidenced and secured by the Loan Documents.

(g) “Loan Documents™ shall mean any and all documents cvidencing or
sccuring the Loan or any assumptions thercof including, without limitation, any promissory notes
(ndividually, a “Note™ and collectively, "Notes™). mortgages, deeds of trust, deeds (o secure
debt, assignments of leases and rents, indemnity agreements, certificates. escrow agreements,
consents or subordination agreements or the functional equivalent of any of the aforementioned.
and any and all other documents related to the Loan.

(h) “Person” (whether or not such term is capitalized) shall mean a natural
person, corporation, limited partnership, general partnership, limited liability company. jomt
stock company. joint venture, association, company. trust. bank trust company. land irust
business trust. statutory trust or other organization, whether or not a legal entity, and a
government or agency or politicat subdivision thereof
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(n “Section™ shall mean a section m this Agreement unless the context
clearly indicates otherwise.

) “Tenant” shall mean the person identified as the tenant in the Lease,

(k) “Treasury Regulations” shall mean U.S. Treasury Regulations
promulgated under the Code.

9.2  Notices. All notices, offers or other communications required or permitied to be
given pursuant to this Agreement will be in writing and will be considered as properly given or
made upon personal delivery or on the third business day following mailing from within the
United States by first class United States mail, postage prepaid, certified mail return receipt
requested. and addressed to the address of the Company sct forth in Section 1.6, i 0 the
Company, and to the address beneath a Member’s name on the signature pages hereto, if 10 a
Member. Any Member may change its address by giving fiftcen (15) days™ advance writien
notice stating its new address 10 the Manager. The Company may change its address by giving
fifteen (15) days’ advance written notice to the Members stating its new address. Commencing
with the giving of such notice, such newly designated address will be such Member’s address for
purposes of all notices or other communications required or permitted to be given pursuant 10
this Agreement.

9.3  Third Party Reliance. Third parties dealing with the Company shall be entitled
to conclusively rely on the signature of the Manager and/or any officer of the Company 1o bind
the Company.

9.4 Successors. This Agreement and all the terms and provisions hercof will be
binding upon and will inure to the benefit of all Members and their legal representatives, heirs.
successors and permitted assigns, except as expressly herein otherwise provided.

9.5  Governing Law. This Agreement will be construed in conformity with lhu laws
of the State of Delaware, without regard to contlicts of law provisions.

9.6 Benefits of Agreement; No Third-Party Rights. Except for the Lender, its
successors or assigns as holders of the Loan with respect to the provisions related to the Single
Purpose Entity nature of the Company, (i) none of the provisions of this Agreement shall be lor
the benefit of or enforceable by any creditor of the Company or by any creditor of the Members.
and (ii) nothing in this Agrcement shall be deemed to create any right in any Person {other than
Covered Persons) not a party hereto, and this Agreement shall not be construed in any respect to
be a contract in whole or in part for the benetit of any third Person. The Lender. 11s successors or
assigns are intended third-party beneficiaries of this Agreement and may enforce the provisions
related to the Single Purpose Entity nature of the Company.

9.7  Counterparts. This Agreement may be executed in counterpans; cach of which
will be an original, but all of which will constitute one and the same instrument.

9.8  Pronouns and Headings. As used herein, all pronouns will include the
masculine, feminine. neuter, singular and plural thercof wherever the context and facts require
such construction- The headings, titles and subtitles herein are inserted for convenience of
referenee only and arc to be ignored in any construction of the provisions hereof
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9.9  Members Not Agents. Nothing contained herein will be construed o constitute
any Member the agent of another Member, except as specifically provided herein. or in any
manner to limit the Members in the carrying on of their own respective businesses or activities.

9.10 Entire Understanding. This Agrcement constitutes the entire understanding
among the Members and supersedes any prior understanding and/or written or oral agreements
among them with respect to the Company.

9.11 Severability. If any provision of this Agrecement, or the application of such
provision to any person or circumstance, will be held invalid by a court of competent
jurisdiction, the remainder of this Agreement. or the application of such provision to persons or
circumstances other than those o which it is held invalid by such court, will not be affected
thercby.

9.12 Further Assurances. Each of the Members will hereafter execute and deliver
such further instruments and do such further acts and things as may be required or useful to carry
out the intent and purpose of this Agreement and as arc not inconsistent with the terms hereof.
Recognizing that cach Member may find it necessary from time to time to establish to third
parties; such as accountants, banks, mortgagees or the like, the then current status of
performance hercunder, each Member agrees, upon the written request of another Member
{including the Manager, for and on behalf of the Company). from time to time. to furnish
promptly a written statement of the status of any matier pertaining 1o this Agreement or the
Company to the best of the knowledge and belief of the Member making such statements. -
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IN WITNESS WHEREOF, the undersigned have executed this Limited Liability
Company Agreement of . LLC this
day of .20

MANAGER:

ST, LLC

a Delaware limited lability company

By:

MEMBER:

Signature

Print Name & Title

Address

City, State & Zip Code
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EXHIBIT A

LIMITED LIABILITY COMPANY OPERATING AGREEMENT OF
LLLC
CAPITAL CONTRIBUTION
NAME AND ADDRESS OF CAPITAL MEMBERSHIP
MEMBER CONTRIBUTION INTEREST
TOTAL 100.00%

Page F-16
BE: [ 1676896, JARCU40-279289



EXHIBIT B
TO THE
LIMITED LIABILITY COMPANY OPERATING AGREEMENT OF
LLLC

LEGAL DESCRIPTION OF REAL PROPERTY
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