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SUNS INE corrorate FLING OF FLORIDA INC.

3458 Lakeshore Drive
Tallahassee, Florida 32312
(850) 656-4724
SUNSHINECORPORATE2014@GMAIL.COM

Date: 5’}9""(0

ey,

NAPLES TAMIAM| DST

**PLEASE FILE THE ATTACHED AND RETURN:**
Plain Copy

X Certified Copy

**PLEASE OBTAIN THE FOLLOWING FOR THE ABOVE ENTITY:**

Document Number:
Certified Copy of Arts & Amendments

Certificate of Good Standing

g

*APOSTILLE/NOTARIAL CERTIFICATION:**

COUNTRY OF DESTINATION
NUMBER OF CERTIFICATES REQUESTED

M€ HY ZI1[AvH 91
LET
43

TOTAL AMOUNT OWED: 258 . 15

CHECK NUMBER: 249
PLEASE CONTACT TINA AT 850-508-1891 FOR ANY PROBLEMS OR INFORMATION ON THIS MATTER.
Thank you!

Tina Goff, President



AFFIDAVIT TO THE FLORIDA SECRETARY OF STATE
TO FILE OR QUALIFY

NAPLES TAMIAMI DST

A Delaware Statutory TRUST

In accordance with Section 609.02 of the Florida Statutes, pertaining to

Common Law Decclarations of Trust, the undersigned, the Chairman of the
Board of Trustees of Naples Tamiami DST , 8

{Name of Trust)
Trust hereby affirms in order to file or qualify

Delaware Statutory

{State)

Naples Tamiami, DST , 1n the State of Florida,
(Name of Trust)

1. Two or more persons are named in the Trust,

2. The principal address is 1401 Broad Street, Clifton, NJ 07013

3. The registered agent and street address in the State of Florida is:
United Corporate Services, Inc.

9200 South Dadeland Boulevard, Suite 508, Miami, Florida 33156

4. Acceptance by the registered agent: Having been named as registered
agent to accept service of process for the above named Declaration of Trust
al the place designated in this affidavit, 1 hereby accept the appointment-as

-}
registered agent and agree to act in this capacity. ",_.”“f:j o
»oo3E
b
e T
2E -
(Stgnature of Registered Agent) £ oMy
o g___*;‘ J:"E '“T’E
5. 1 certify that the attached is a true and correct copy of the Declaration of2, o 7
Trust under which the association proposes to conduct its business in ’:'3 —
F]orlda eIl o

:;EJ;

. & B __,»,; S
/,/ =~ e

Name: Ro»sms Pm\“‘o S \

NOTARY Chairman of the Board of T’lustces
AND ore
T COMMEh e Filing Fee: $350.00
Nomm PUBLIC-STATE OF NEW JERSEY Certified Copy: $ 8.75 (optional)
E i




AFFIDAVIT TO THE FLORIDA SECRETARY OF STATE
TO FILE OR QUALIFY ‘

NAPLES TAMIAMI DST

A Delaware Statutory TRUST

In accordance with Section 609.02 of the Florida Statutes, pertaining to

Common Law Declarations of Trust, the undersigned, the Chairman of the
, 8

Board of Trustees of Naples Tamiami DST
{(Name of Trust)
Delaware Statutory Trust hereby affirms in order to file or qualify
(State)
, in the State of Flonda.

Naples Tamiami, DST
(Name of Trust)

1. Two or more persons are named in the Trust.

2. The principal address is 1401 Broad Strest, Clifton, NJ 07013

3. The registered agent and street address in the State of Florida is:
United Corporate Services, Inc.

9200 South Dadeland Boulevard, Suite 508, Miami, Florida 33156

4. Acceptance by the registered agent: Having been named as registered
agent to accept service of process for the above named Declaration of Trust

at the place designated in this affidavit, [ hereby accept the appointment as
registered agent and agree to act in this capacity.

W
_ L

(Signatore of Registered Agent)

W g RY 21 kyw 9

5.
Trust under which the association proposcs to con(ﬂuct its business in _-;
7/ -
o]
2

Florida.
‘ (,—4——’“ el
Name: Lebest S Ns\;}%ﬁ .
d o stees

Chairman of the B

NOTARY
Filing Fee: $350.00
Certified Copy: $ 8.75 (optional)
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TRUST AGREEMENT
OF

NAPLES TAMIAMI, DST
A Delaware Statutory Trust

By And Among

THE PERSONS IDENTIFIED ON SCHEDULE 1 HERETO, COLLECTIVELY,
As DEPOSITOR,

ARC DST TRUSTEE, LLC,
A Delaware Limited Liability Company As
SIGNATORY TRUSTEE
And

UNITED CORPORATE SERVICES, INC.
A Delaware corporation As

DELAWARE TRUSTEE
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Dated As Of

April 11, 2016
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TRUST AGREEMENT
OF
NAPLES TAMIAMI, DST,
A DELAWARE STATUTORY TRUST

THIS TRUST AGREEMENT, dated as of April 11, 2016 (as the same may be amended or
supplemented from time to time, this “Trust Agreement”), is made by and among the Persons
identified on Schedule 1 hereto (each, an “Individual Depositor” and collectively, the

“Depositor’), ARC DST TRUSTEE, LLC, a Delaware limited liability company (in its
individual capacity, “Signatory Trustee™) as Signatory Trustee, and United Corporate Services,
Inc., a Delaware corporation (in its individual capacity, “United Corporafe Services”), as
Delaware Trustee.

RECITALS

A Depositor has acquired, will acquire or will contract to acquire the real estate located at
12631 Tamiami Trail, Naples, FL 34113 and more particularly described on Exhibit A, together
with all buildings, structures, fixtures and improvements located thereon (collectively, the “Real
Hstate™).

B. The Real Estate is subject to (or will hereafter become subject to) certain Financing
Documents (as hereinafter defined).

C. On April 11, 2015, the Depositor, the Signatory Trustee and the Delaware Trustee,
caused the Certificate of Trust (as hereinafter defined) of Naples Tamiami, DST, to be filed with
the Secretary of State (as hereinafter defined), to effect the formation of the Company as a
statutory trust in accordance with Chapter 38 of Title 12 of the Delaware Code, 12 Del. §3801, et
seq. (the “Statutory Trust Act”).

D. The Depositor will convey the Real Estate, or will cause the Real Estate to be conveyed,
to the Trust (as hereinafter defined) in exchange for one bhundred percent (100%) of the
Beneficial Intercsts (as hercinafter defined) in the Trust issued to Depositor.

E. It is anticipated that thereafter, certain additional Investors (as hereinafier defined) will
acquire the Beneficial Interests in the Trust in exchange for payment of money to the Trust, and
shall become Beneficial Owners (as hereinafter defined) in accordance with the provisions of

-this Trust Agreement. In connection with the acquisition of the Beneficial Interests by the

Investors, the Beneficial Interests held by Depositor will be redeemed by the Trust on a prorated
basis.

F. The Trust will retain ARC DST TRUSTEE, LLC as the Signatory Trustee of the Trust to
undertake certain actions and perform certain duties that would otherwise be pcrformed by the

Trust. ST e

h :_1‘

Lo o
NOW, THEREFORE, in consideration of the mutual agreements herein contained a‘pd"omé"r
good and valuable consideration, the receipt and sufficiency of which are hereby acknowlcdgeek

the parties hereby agree as follows: m =<
. o
R
~en
S 0
e
=y g
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ARTICLE1
DEFINITIONS AND INTERPRETATION

Definitions. Capitalized terms used in this Trust Agreement shall have the following
meanings:

“Affiliate” means, with respect to any specified Person, any other Person directly or indirectly
controlling or controlled by or under direct or indirect common control with such specified
Person. For purposes of this definition, “control,” when used with respect to any specified
Person, means the power to direct the management and policies of such Person, directly or
indirectly, whether through the ownership of voting securities, by contract, or otherwise; and the
terms “controlling” and “controlled” shall have meanings correlative to the foregoing.

“Beneficial Interest” means a beneficial interest in the Trust, as such term is used in the Statutory
Trust Act.

“Beneficial Owner” means each Person who, at the time of determination, holds a Beneficial
Interest as reflected on the most recent Ownership Records.

L3

“Business Day” is any day other than Saturday, Sunday or a legal holiday in the State of

Delaware,

“Certificate of Trust” means the certificate of trust of the Trust in substantially the form of
Exhibit B1, as amended from time to time.

“Code” means the Internal Revenue Code of 1986, as amended from time to time.
“Contribution Agreement” means that certain agreement of coniribution to trust pursuant to

which the Depositor contributes the Real Estate (or the right to acquire the Real Estate) to the
Trust.

“Delaware Trustee” mecans the Person serving, at the time of determination, as the Delaware
Trustee under this Trust Agreement. As of the Effective Date, the Delaware Trustee is The
United Corporate Services, Inc.

“Delaware Trustee Covered Expenses’ has the meaning given to such term in Section 4.5.

H
~rr
&

“Delaware Trustee Indemnified Persons” has the meaning given to such term in Section 4 3

8 WVY- &1 AVH i

ERaEl

“Deposit Date” means the date in which the closing of title for the Real Estate is completéé.:-_f?
e

B B
“Depositor” has the meaning given to such term in the introductory paragraph hereof. :%i

st
“Effective Date” means the date of this Trust Agreement as specified in the imrqr“gll_i_:gﬁtorjgl
paragraph hereof. =aak

h

“Exhibit” means an exhibit attached to this Trust Agreement, unless otherwise specified.

“Financing Documents” means the Note, the Mortgage, and any other documents or agreements
contemplated by any of the foregoing or otherwise required by Lender in connection with the

£9429.484.00345596.1 Page 3 of 27
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Loan.
“Investors™ means the purchasers of Beneficial Interests in the Trust, excluding the Depositor.

“Lease” means that lease agreements relating to the Real Estate together with all amendments,
supplements and modifications thereto.

“Lender” means BankUnited, N.A. and the successors and assigns of such lender,

“Loan” means that certain loan payable to Lender in the original principal amount to be
determined, as evidenced and secured by the Financing Documents.

“Material Action” means to consolidate or merge the Trust with or into any Person, or sell all or
substantially all of the assets of the Trust, or to institute proceedings to have the Trust be
adjudicated bankrupt or insolvent, or consent to the institution of bankruptcy or insolvency
proceedings against the Trust or file a petition seeking, or consent to, reorganization or relief
with respect to the Trust under any applicable federal or state law relating to bankruptcy, or
consent to the appointment of a receiver, liquidator, assignee, trustee, sequestrator (or other
similar official) of the Trust or a substantial part of its property, or make any assignment for the
benefit of creditors of the Trust, or admit in writing the Trust’s inability to pay its debts generally
as they become due, or take action in furtherance of any such action, or, to the fullest extent
permitted by law, dissolve or liquidate the Trust,

“Mortgage™ means, collectively, the mortgages or deeds of trust, as the case may be,
encumbering the Real Estate as security for the Loan.

“Note” means the note evidencing the Loan. -

“Ownership Records” means the records maintained by the Signatory Trustee, substantially in
the form of Bxhibit C, indicating from time to time the name, mailing address, and Percentage
Share of each Beneficial Owner, which records shall initially indicate the Depositor as the sole
Beneficial Owner and shall be revised by the Signatory Trustee contemporaneously to reflect the
issuance of Beneficial Interests in accordance with this Trust Agreement, changes in mailing
addresses, or other changes.

“Percentage Share” means, for each Beneficial Owner, the percentage of the ag‘—ééﬁgatg’:
Beneficial Interests in the Trast held by such Beneficial Owner as reflected on the mos};cccn‘[»
Ownership Records. For the avoidance of doubt, the sum of the Percentage Shar&*aj," thg*

Beneficial Interests at all times shall be one hundred percent (100%). DM .-
Iﬂ .
: » . N - R
“Permitted Investment” has the meaning set forth in Section 7.2. 1“( n "
3 = o L

“Person” means a natural person, corporalion, limited partncrshlp, general partnarshlp,; Jomf.:
stock company, joint venture, association, company, trust, bank trust company, land trust,
business trust, statutory trust or other organization, whether or not a legal entity, and a
government or agency or political subdivision thereof.

“Purchase Agreement” means the purchase agreement and escrow instructions to be entered into
by the Signatory Trustee and each Investor with respect to the acquisition of Beneficial Interests
by the Investors.

£9429.484,00345596.1 Page 4 of 27
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“Real Estate” has the meaning given to such term in Recital A hereof.
“Regulations” means U.S. Treasury Regulations promulgated under the Code.
“Reserves” has the meaning given fo such term in Section 7.2.

“Secretary of State” has the meaning given to such term in Section 2.1(b).
“Section” means a section of this Trust Agreement, unless otherwise specified.

“Securities Act” means the Securities Act of 1933, as amended.

“Signatory Trustee” means the Person serving, at the time of determination, as the signatory
trustee under this Trust Agreement. As of the Effective Date, the Signatory Trustee is ARC DST
TRUSTEE, LLC, a Delaware limited liability company.

“Signatory Trustee Covered Expenses” has the meaning given to such term in Section 5.4.

“Signatory Trustee Indemnified Persons™ has the meaning given to such term in Section 5.4
119

Springing LLC” has the meaning given to such term in Section 9.2,

“Statutory Trust Act™ has the meaning given to such term in Recital C hereof.

“Tenant” shall mean the person identified as the tenant in the Lease.

“Transaction Documents” means the Trust Agreement, the Contribution Agreement, each
Purchase Agreement, the Lease and the Financing Documents, together with any other
documents to be executed in furtherance of the investment activities of the Trust.

“Transfer Distribution” has the meaning given to such term in Section 9 .2.

“Trust” means NAPLES TAMIAMI, DST, a Delaware statutory trust formed by and in
accordance with, and governed by, this Trust Agreement. '

“Trust Agreement” has the meaning given to such term in the introductory paragraph.

“Trust Estate” means all of the Trust’s right, title, and interest in and to the Lease, the Real
Estate, and any and all other property and assets (whether tangible or intangible) in which the
Trust at any time has any right, title or interest. .
A=
“Trust Year” means (1) initially, the period of time commencing on the Deposit Date and€éndiag
on the date that is 12 months later and (i) subsequently, each successive 12-monfh ‘perifl

thereafter. T

ﬁ:g{ ~o

ARTICLE2 - I

GENERAL MATTERS A -

DI e

Section 2.1  Organizational Matters. woF
a, United Corporate Services, Inc. is hereby appointed as the Delaware Trustee, and United

69429.484.00345596.1 Page 5 of 27

LSy




Corporate Services, Inc. hereby accepts such appointment.

b. The Depositor hereby authorizes and directs the Delaware Trustee and Signatory Trustee
to execute and file the Certificate of Trust and deliver it for filing with the Certificate of
Conversion in the office of the Secretary of State of the State of Delaware (the
“Sccretary of State™), and authorizes the Delaware Trustee to execute and file in the
office of the Secretary of State such certificates as may from time to time be required
under the Statutory Trust Act or any other Delaware law.

c. The name of the Trust is “NAPLES TAMIAMI, DST.” The Signatory Trustee shall have
full power and authority, and is hereby authorized, to conduct the activities of the Trust,
exccute and deliver sll documents (including, without limitation, the Transaction
Documents) for or on behalf of the Trust, and cause the Trust to sue or be sued under its
name. Any reference to the Trust shall be a reference to the statutory trust formed
pursuant to the Certificate of Trust and this Trust Agreement and not to the Delaware
Trustee or the Signatory Trustee individually or to the officers, agents or employees of
the Trust, the Delaware Trustee or the Signatory Trustee.

d. The principal office of the Trust, and such additional offices as the Signatory Trustee
may determine to establish, shall be located at such places inside or outside of the State
of Delaware as the Signatory Trustee shall designate from time to time. As of the’
Effective Date, the principal office of the Trust is located c/o the Signatory Trustee at
1401 Broad Street, Clifton, New Jersey 07013.

e. Legal title to the Trust Estate shall be vested in the Trust as a scparate legal entity.
Section 2.2  Declaration of Trust and Statement of Intent,

a. The Delaware Trustee hereby declares that it shall hold the Trust Estate in trust for the
benefit of the Beneficial Owners upon the terms set forth in this Trust Agreement.

b. It is the intention of the parties that the Trust constitute a “statutory trmst,” the Delaware
Trustee is a “trustee,” the Signatory Trustee is an “agcnt” of the Trust, the Beneficial Owners are
“beneficial owners,” and this Trust Agreement is the “govemning instrument” of the Tru'-:t each
within the respective meaning provided in the Statutory Trust Act. ke

91

Section 2.3 Purposes.

B WY 21 AW

Notwithstanding anything to the contrary in this Trust Agreement or in any other d,ocume
governing the formation, management or operation of the Trust, for so long as any obhgatlon
under the Financing Documents is outstanding, the sole purpose of the Trust is to engage
exclusively in the following activities: (i) to acquire, own, operate, lease, manage and, if and
when appropriate, sell the Real Estate; (ii) to negotiate, enter into, execute, deliver and perform
any and all obligations of landlord under, leases or other occupancy agreements with respect to
the Real Estate; (iii) to negotiate, enter into, execute, deliver and perform any and all other
agreements or obligations relating to the acquisition, ownership, operation, leasing, management
or sale of the Real Estate; (iv) to incur indebtedness related to the Real Estate, whether as initial
financing or refinancing, and to execute, deliver and perform under and pursuant to any and all

£9429.484.00345596.1 Page 6 of 27




loan documents relating thereto, including, without limitation, the Financing Documents; and (v)
to engage in any lawful act or activity and to exercise any powers permiited to statutory trusts
organized under the laws of the State of Delaware that are related or incidental to and necessary,
convenient or advisable for the accomplishment of the above-mentioned purposes.

ARTICLE 3
PROVISIONS RELATING TO THE LLOAN AND TAX TREATMENT

Section 3.1  General Interpretation. Articie 3 Supersedes All Other Provisions of this Trust
Agreement. This Article 3 contains certain provisions required by the Lender in conncction
with the Loan or intended to achieve the desired treatment of the Trust and Beneficial Interests
for United States federal income tax purposes. To the extent of any inconsistency between this
Article 3 and any other provision of this Trust Agreement, this Article 3 shall supersede and be
controlling; provided, for the avoidance of doubt, that nothing in this Article 3 shall limit or
impair the Trust’s power and authority to execute and deliver, and to perform its obligations
under, the Transaction Documents, and further provided that the requirements of this Article 3
shall be enforceable to the maximum extent permissible under the Statutory Trust Act.

Section 3.2  Provisions Relating to Loan.

(a)  This Section 3.2 is intended to qualify the Trust as a “Single Purpose Entity” for purposes
of the Loan. So long as any portion of the Loan is outstanding, the provisions of this Section 3.2
shall be in full force and effect; provided, however, that the provisions of this Section 3.2 shall
be of no further force and effect at any time when no portion of the Loan is outstanding. The
terms of this Trust Agreement are further limited by and subject to the provisions of the
Financing Documents while the Loan is ontstanding.

(b)  With respect to the Trust, a “Single Purpose Entity” means a Delaware statutory trust that
at all times since its formation and thereafter:

4y shall not engage in any business or activity other than the ownership, operation
and maintenance of the Real Estate and activities incidental thereto;

) shall not acquire or own any assets other than fee interests in the Real Estate, such
personal property as may be necessary and any cash collateral, if applicable, for the

operation of the Real Estate, and shall conduct and operate its business as presently

conducted and operated,;

1,
3) shall preserve its existence and remain in good standing under the la aws. qf thp
jurisdiction in which it is organized; :- : j =
TATT T
som et -

(4) shall not merge or consolidate with any other Person (except as a reﬁﬂt: 0
Transfer Distribution), or liquidate and dissolve (or suffer any liquidation of dmsémtlon)
or acquire by purchase or otherwise ali, or substantially all, of the business or. a;séets or,
or any stock or other evidence of beneficial ownership of any other Person, exsept agen
result of a Transfer Distribution; e B -
= o
(8)  except as a result of a Transfer Distribution, shall not take any action to dissolve,
wind-up, terminate or liquidate in whole or in part; to sell, transfer or otherwise dispose
of all or substantially all of its assets; to change its legal structure; or except for transfers
permitted hereunder, transfer or permit the direct or indirect transfer of any partnership,

69429.484,00345596.1 Page 7 of 27



membership or other equity interests, as applicable; or issue additional partnership,
membership or other equity interests, as applicable; or seek to accomplish any of the
foregoing;

(6) shall not, without the unanimous written consent of all of the Trust’s trustees, and
such other entities as may be required under this Trust Agreement or other organizational
documents or at law: (i) file or consent to the filing of any petition, either voluntary or
involuntary, to take advantage of any applicable insolvency, bankruptcy, liquidation or
reorganization statute; (i1) seek or consent to the appointment of a receiver, liquidator or
any similar official; or (iit) make an assignment for the benefit of creditors or take any
action in furtherance of the foregoing;

(7)  shall not amend or restate its organizational docuoments if such change would
modify the requirements set forth in this Section 3.2;

(8)  shall do all things necessary to observe organizational formalities and will not
take any actions in violation of or inconsistent with the terms and prov:swns of the Trust
Agreement or other applicable organizational documents,

(9 shall not own any subsidiary or make any investment in, any other Person;

(10)  shall not cornmingle its funds and assets with the funds and assets of any other
Person and shall hold all of its assets in its own pame and in such a manner that it will not
be difficult to segregate, ascertain or identify its individual assets from those of another
Person;

(11)  shall oot incur any debt, secured or unsecured, direct, contingent or absolute
(including, without limitation, guaranteeing any obligation), other than, the Loan,
obligations to Tenant under the Lease or to other tenanis or occupants of the Real Estate,
and customary unsecured trade payables incurred in the ordinary course of owning and
operaling the Real Estate and payable within thirty (30} days;

(12)  shall maintain its records, books of account, bank accounts, financial statements,
accounting records and other entity documents separate and apart from those of any other
Person and shall not list its asseis as assets on the financial statement of any other Person;
provided, however, that the Trust’s assets may be included in a consolidated financial
statement of its Affiliate provided that (a) appropriate notation shall be made*on such
consolidated financial statements to indicate the separateness of the Trust fmm SuZh
Affiliate and to indicate that the Trust’s assets and credit are not available to samsfy Gf}g.
debts and other obligations of such Affiliate or any other Person, and (b) such as-sets shall

also be listed on the Trust’s own separate balance sheet; e

f'"‘cn ™
X
(13} shall only enter into any contract or agreement with any Beneficial @wnerogr

Affiliate of the Trust or any guarantor, or any general partner, member, pnnmpalror
Affiliate thereof, upon terms and conditions that are intrinsically fair and subtantishy
similar 1o those that would be available on an arm’s-length basis with third parties;

(14)  shall not maintain its assets in such a manner that it will be costly or difficult to
segregate, ascertain or identify its individual assets from those of any other Person;

(15)  shall not assume or guaranty the debts of any other Person, hold itself out to be

69479.484,00345596.1 Page 8 of 27




responsible for the debts of another Person, or otherwise pledge its assets for the benefit
of any other Person or hold out its credit as being available to satisfy the obligations of
any other Person;

(16)  shall not make any loans or advances to any other Person and shail not acquire
obligations or securities of its Affiliates;

(17)  shall file its own tax retumns separate from those of any other Person, except to the
extent that the Trust is treated as a “disregarded entity” or investment trust for tax
purposes and is not required to file tax returns under applicable law, and pay any taxes
required to be paid under applicable law;

(18)  shall hold itself out to the public as a legal entity separate and distinct from any
other Person and conduct its business solely in its own name and through its own
anthorized directors, officers, managers, employees and agents, shall correct any known
misunderstanding regarding its status as a separate entity and shall not identify itself or
any of its Affiliates as a division or part of the other;

(19) intentionally omitted;

(20)  shall allocate fairly and reasonably shared expenses (including, without limitation,
shared office space) and use separate stationcry, invoices and checks;

(21) shall pay its own liabilities, obligations and indebtedness (including, without
limitation, salaries of its own employees, administrative expenses and operaling
expenses) from its own funds;

(22)  shall not acquire obligations or securities of its Beneficial Owners;

(23)  shall not permit any Affiliate or constituent party independent access to its bank
accounts,

(24)  shall maintain a sufficient number of cmployees (if any) in light of its
contemplated business operations; shall, to the extent its office, if any, is located in the
offices of any of its affiliates, pay fair market rent for its office space located therein and

—

its fair share of any overhead costs with respect thereto; .~-5 o
R = -
(25) shall make investments directly or by brokers engaged and paid by ﬂﬁn or-ic's
agents (provided that if any such agent is an affiliate of the Trust it shall be colg'qaensa@ i

at a fair market rate for its services);

rri L e i' il

(26)  shall not become involved in the day-to-day management of any other p@gson, @
il
(27}  shall have at least one trustee (such trustee being herein referred to as-vthc asPR
Member”) that is (a) a limited liability company or corporation which at all times has a
manager, member or director who qualifies as an Independent Person, or (b) 4 natural
person who qualifies as an Independent Person, and such SPE Member other than an
Independent Person will at all times cause the Trust to comply with each of the
representations, warranties, and covenants contained in this Agreement;

69429.484.00345596.1 Page 9 of 27




(28) shall not cause or permit the board of directors or board of managers, as
applicable, of it or the SPE Member, as applicable, to take any action which, under the
terms of any certificate of incorporation, by-laws, voting (rust agreement with respect to
any common stock or other economic ownership interest, or limited liability company
agreement requires the unanimous vote of the board of directors or board of managers, as
applicable, of it or the SPE Member, as applicable, unless at the time of such action there
shall be at least one member who is an Independent Person;

Failure of the Signatory Trustee to comply with any of the foregoing covenants or any other
covenants contained in this Trust Agreement shall not affect the status of the Trust as a separate
legal entity or the limited liability of the Beneficial Owners.

© Notwithstanding any other provision of this Trust Agreement and any provision of law
that otherwise so empowers the Trust, so long as any obhgatmn evidenced or secured by any

the Financing Documents remains outstanding, the provisions of Sections 2.1, 2.3, 4 S5 6. 1(d),
6.9, 6.10, Article 3, Article 5, Article 9, Section 10.1 and Article 1 (to the extent that’ tcrm§
defined in Article 1 are used in any of the foregoing provisions) may not be amended wit}xt_mt thrs

consent of the Lender. -
™ Lom =
'_‘_1 RN 4
Section 3.3  Provisions Relating to Tax Treatment. -
pred P

(a) It is the intention of the parties hereto that the Trust shall constitule an invcstnig_'gif:truét”
pursuant to Section 301.7701-4(c) of the Regulations and each Beneficial Owner shall be treated
as a “grantor” within the meaning of Code Section 671. As such, the parties further intend that
each Beneficial Owner shall be treated for federal income tax purposes as if it holds a direct
ownership interest in the Real Estate. Each Beneficial Owner agrees to report its interést in the
Trust in a manner consistent with the foregoing and otherwise not to take any action that would
be inconsistent with the foregoing. None of the Delaware Trustee, the Signatory Trustee, the
Beneficial Owners and/or the Trust shall have power and authority, or shall be authorized, and

each of them is hereby expressly prohibited from taking, and none of them shall be allowed to
take, any of the following actions:

(1) sell, transfer or exchange the Real Estate except in accordance with Article 9

(2)  reinvest any monies of the Trust, except to make modifications or repairs to the
Real Estate permitted hereunder or in accordance with Section 5.2;

3) renegotiate the terms of the Loan or enter into new financing;

4 renegotiate the Lease or enter into new leases, except in the case of the Tenant’s
bankruptcy or insolvency;

(5) make modifications to the Real Estate (other than minor non- structural
modifications) unless required by law;

(6) accept any capital from a Beneficial Owner (other than capital, including existing
reserves, contributed by the Depositor in connection with the original contribution of the
Trust Estate and capital from an Investor paid in accordance with the investment in the
Beneficial Interests; or

7 take any other action which wounld in the opinion of tax counsel to the Trust cause
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the Trust to be treated as 2 business entity for federal income tax purposes if the effect
would be that such action or actions would constitute a power under the Trust Agreement
to “vary the investment of the certificate holders” under Section 301.7701-4(c)(1) of the
Regulations and Revenue Ruling 2004-86.

. The Trust shall hold the Trust Estate for investment purposes and only lease the Real Estate to
the Tenant. The activities of the Trust with respect to the Trust Estate shall be limited to the
activities which are customary services in connection with the maintenance and repair of the
Real Estate and none of the Delaware Trustee, the Beneficial Owners, the Signatory Trustee nor

their agents shall provide non-customary services, as such term is defined in Code Sections 512
and 856 and Revenue Ruling 75-374, 1975-2 C.B. 261. The Trust shall conduct no business
other than as specifically set forth in, or permitted by, this Section 3.3. Without limiting the
generality of the foregoing, (i) none of the Delaware Trustee, the Signatory Trustee, the
Beneficial Owners and the Trust shall have any power or authority to undertake any actions that
are not permitted to be undertaken by an entity that is treated as a “trust” within the meaning of
Section 301.7701-4 of the Regulations and not treated as a “business entity” within the meaning
of Section 301.7701- 3 of the Regulations, and (ii) this Trust Agreement shall be interpreted and
enforced so as to be in compliance with the requirements of Revenue Ruling 2004-86, 2004-2

- C.B. 191

For federal income tax purposes, the Trust is intended to be and shall constitute an investment
trust pursuant to Section 301.7701-4(c) of the Regulations and a “grantor trust” under Subpart E
of Part 1, Subchapter I of the Code (Code Sections 671- 679) and shall not constitute a “busmggs
entity.” e 97
ARTICLE 4 _
CONCERNING THE DELAWARE TRUSTEE

Ty

Section 4.1 Power and Authority. The Delaware Trustee shall have the power and authqutyﬁ
and is hereby authorized and empowered, to (i) accept legal process served on the Trusb in thc
State of Delaware, (ii) execute any certificates that are required to be executed unEit;r1 th{n
Statutory Trust Act and file such certificates in the office of the Secretary of State, (iii) éxecute,
solely in ils capacity as trustee for and on behalf of the Trust, any document of title or other
document relating to the Real Estate, as determined by the Signatory Trustee to be required or
advisable under any applicable law of the jurisdiction where the Real Estate is located; and (iv)
take such action or refrain from taking such action under this Trust Agreement as may be
directed in a writing delivered to the Delaware Trustee by the Signatory Trustee; provided,
however, that the Delaware Trustee shall not be required to take or to refrain from taking any
such action if the Delaware Trustee shall believe, or shall have been advised by counsel, that
such performance is likely to involve the Delaware Trustec in personal lLiability or to result in
personal liability to the Delaware Trustee or is contrary to the terms of this Trust Agreement or
of any document contemplated hereby to which the Trust or the Delaware Trustee is or becomes
a party or is otherwise contrary to law. The Signatory Trustee agrees not to instruct the
Delaware Trustee to take any action, or to refrain {from taking any action, that is contrary to the
terms of this Trust Agreement or of any document contemplated hereby to which the Trust or the
Delaware Trustee is or becomes a party, or that is otherwise contrary to law. Other than as
expressty provided for in this Trust Agreement, the Delaware Trustee shall have no duty to take
any action for or on behalf of the Trust.

Section 4.2  Delaware Trustee May Request Direction. If at any time the Delaware Trustes
determines that it requires or desires guidance regarding the application of any provision of this
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Trust Agreement or any other document, or regarding action that must or may be taken in
connection herewith or therewith, or regarding compliance with any direction it received
hereunder, then the Delaware Trustee may deliver a notice to a court of competent junisdiction
requesting written instructions as to the desired course of action, and such instructions from the
court shall constitute fuil and complete authorization and protection for actions taken and other
performance by the Delaware Trustee in reliance thereon. Until the Delaware Trustee has
received such instructions after delivering such notice, it shall be fully protected in refraining
from taking any action with respect to the matters described in such notice.

Section4.3 Delaware Trustee’s Capacity. In accepting the trust hereby created, United
Corporate Services, Inc., acts solely as Delaware Trustee hereunder and not in its individual
capacity, and all Persons having any claim against the Delaware Trustee by reason of the
transactions contemplated by this Trust Agreement, the Transaction Documents, or any other
document - shall look only to the Trust Estale for payment or satisfaction thereof.
Notwithstanding any provision of this Trust Agreement or any other document to the contrary,
under no circumstances shall United Corporate Services, Inc., in its individual capacity or in its
capacity as Delaware Trustee, (i) have any duty to choose or supervise, nor shall it have any
liability for the actions or inactions of, the Signatory Trustee or any officer, manager, employee,
or other Person (other than United Corporate Services, Inc. and its own employees), or (ii) be liable
or responsible for, or obligated to perform, any contract, representation, warranty, obligation or
liability of the Trust, the Signatory Trustee, or any officer, manager, employee, or other Person
(other than United Corporate Services, Inc. and its own employees); provided, however,that th
limitation shall ot protect United Corporate Services, Inc. against any liability to the BencflclaL
Owners to which it would otherwise be subject by reason of its willful misconduct, bzd fattﬁz
fraud or gross negligence in the performance of its duties under this Trust Agreement. :Er:“’ =
;—r-l-m

Section 4.4 Duties. None of the Delaware Trustee or any successor Delaware Trustee shalf
have any duty or obligation under or in connection with this Trust Agreement, the Truqt* or angy
transaction or document contemplated hereby, except as expressly provided by the terms: (:d‘L this-
Trust Agreement, and no implied duties or obligations shall be read into this Trust Agmcineﬁf‘
against the Delaware Trustee or any successor Delaware Trustee. The right of the Delaware
Trustee or any successor Delaware Trustee to perform any discretionary act enumerated herein
shall not be consirued as a duty. To the fullest extent permitied by applicable law, including
without limitation Section 3806 of the Statutory Trust Act, the Delaware Trustee’s or any
successor Delaware Trustee’s duties (including fiduciary duties) and liabilities relating thereto to
the Trust and the Beneficial Owners shall be restricted to those duties (including fiduciary duties)
expressly set forth in this Trust Agreement and liabilities relating thereto.

Section 4.5  Indemnification. The Beneficial Owners, jointly and severally, hereby agree to:
(i) reimburse the Delaware Trustee or any successor Delaware Trustee for all reasonable
expenses {mcluding reasonable fees and expenses of connsel and other professionals), incurred
in connection with the negotiation, execution, delivery, or performance of, or exercise of rights
or powers under, this Trust Agreement; (ii) the fullest extent permitted by law, indemmify,
defend and hold harmless the Delaware Trustee and/or any successor Delaware Trustee, and the
officers, directors, employees and agents of the Delaware Trustee and/or any successor Delaware
Trustee (collectively, including the Delaware Trustee and/or any successor Delaware Trustee in
its individual capacity, the “Delaware Trustee Indemnified Persons™) from and against any and
al losses, damages, liabilities, claims, actions, suits, costs, expenses, disbursements (including
the reasonable fees and expenses of counsel and other professionals), taxes and penalties of any
kind and nature whatsoever (collectively, “Delaware Trustee Covered Expenses™), to the extent
that such Delaware Trustee Covered Expenses arise out of or are imposed upon or asserted at any
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time against any such Delaware Trustee Indemnified Persons, including without limitation on the
basis of ordinary negligence on the part of any such Delaware Trustee Indemnified Persons, with
respect to or in connection with this Trust Agreement, the Trust, or any transaction or document
contemplated hereby; provided, however, that the Beneficial Owners shall not be required to
indemnify a Delaware Trustee Indemnified Person for Delaware Trustee Covered Expenses to
the extent such Delaware Trustee Covered Expenses result from the willful misconduct, bad
faith, fraud or gross negligence of such Delaware Trustee Indemmified Person; and (iii) the
fullest extent permitted by law, advance to each such Delaware Trustee Indemnified Person any
Delaware Trustee Covered Expenses incurred by such Delaware Trustee Indemnified Person in
defending any claim, demand, action, suit or proceeding, in comnection with this Trust
Agreement, the Trust, or any transaction or document contemplated hereby, prior to the final
disposition of such claim, demand, action, suit or proceeding upon receipt by any Beneficial
Owner of an undertaking, by or on behalf of such Delaware Trustee Indemnified Person, to repay
such amount if a court of competent jurisdiction renders a final, non-appealable judgment that
includes a specific finding of fact that such Delaware Trustee Indemnified Person is not entitled
to be indemnified therefor under this Section 4.5. The obligations of the Beneficial Owners
under this Section 4.5 shall survive the resignation or removal of the Delaware Trustee, shall
survive the dissolution and termination of the Trust, and shall survive the termination,
amendment, supplement, and/or restatement of this Trust Agreement. The obligations of the
Beneficial Owners under this Section 4.5 shall be personal obligations irrespective of the
sufficiency or insufficicncy of the Trust Estate to satisfy any such obligations. So long as any
obligation evidenced or secured by the Financing Documents is outstanding, no indemnity
payment from funds of the Trust (as distinct from funds from other sources, such as insurance) of
any indemnity pursuant to this Section 4.5 shall be payable from amounts allocable to the Lender
pursuant to the Financing Documents. Any indemnification set forth in this Trust Agreamegt
shall be fully subordinate to the Loan and shall not constitute a claim against the Trisiin thr.:
event its cash flow is insufficient to pay its obligations, nor shall it constitute a claim agaiﬂs}t any:
beneficial owner of an interest in the Trust.

‘-"-‘-1
R o
r

Section 4.6  Removal; Resignation; Succession. The Delaware Trustee may res1gn 't an;n:
time by providing written notice to the Signatory Trustee, such resignation to be effectwcf -upone
the acceptance of appointment by a successor Delaware Trustee as hereinafter prowded "The=
Signatory Trustee may at any time remove the Delaware Trustee for cause by providing; \ah'ltteﬁn
notice to the Delaware Trustee, such removal to be effective upon the acceptance of appointment
by a successor Delaware Trustee as hereinafter provided. Cause shall only result from the willful
misconduct, bad faith, fraud or gross negligence of the Delaware Trustee. In case of the removal
or resignation of a Delaware Trustee, and with the prior written consent of Lender while the
Loan is outstanding, the Signatory Trustee may appoint a successor by written instrument. If a
successor Delaware Trustee shall not have been appointed within fifteen (15) days after the
giving of such notice, the Delaware Trustee or any of the Beneficial Owners may apply to any
court of competent jurisdiction in the United States to appoint a successor Delaware Trustee to
act until such time, if any, as a successor shall have been appointed as provided above; provided
the Lender approves such appointment during any period in which the Loan remains outstanding.
Any successor so appointed by such court shall immediately and without further act be
superseded by any successor appointed as provided above within one (I) year from the date of
the appointment by such court. Any successor, however appointed, shall ¢xecute and deliver to
its predecessor Delaware Trustee an instrument accepting such appointment, and thereupon such
successor, without further act, shall become vested with al! the estates, properties, rights, powers,
duties and trusts of the predecessor Delaware Trustee in the trusts hereunder with like effect as if
originally named the Delaware Trustee herein; but upon the written request of such successor,
such predecessor shall execute and deliver an instrument transferring to such successor, upon the
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trusts herein expressed, all the estates, properties, rights, powers, duties and trusts of such
predecessor, and such predecessor shall duly assign, transfer, deliver and pay over to such
successor all monies or other property then held by such predecessor upon the trusts herein
expressed. Any right of the Beneficial Owners against a predecessor Delaware Trustee in its
individual capacity shall survive the resignation or removal of such predecessor, shall survive the
dissolution and termination of the Trust, and shall survive the lermination, amendment,
supplement, and/or restatement of this Trust Agresment.

Section 4.7 Fees and Expenses. The United Corporate Services, Inc. shall receive as
compensation for its services hereunder such {ees as have been separately agreed upon between
Depositor and United Corporate Services, Inc. The Delaware Trustee shall not have any
obligation by virtue of this Trust Agreement to spend any of its own funds, or to take any action
that could result in its incurring any cost or expense.

ARTICLE 5
CONCERNING THE SIGNATORY TRUSTEE

Section 5.1 Power and Authority. The investment activities and affairs of the Trust shall be
managed exclusively by or under the direction of the Signatory Trustee. The Signatory Trustee
shall have the power and authority, and is hereby authorized and empowered, to manage the
Trust Estate and the investment activities and affairs of the Trust, subject to and in accordance
with the terms and provisions of this Trust Agreement; provided, that the Signatory Trustee shall
have no power to engage on behalf of the Trust in any activities that the Trust could not engage
in-directly; and further provided, that the Signatory Trustee shall at all tmes be subject to the
control and authority of the Trust. The Signatory Trustee shall have the power and authority, and
is hereby authorized, empowered, and directed by the Trust, to enter into, execute and deliver,
and to cause the Trust to perform its obligations under, each of the Transaction Documents to
which the Trust is or becomes a party or signatory.

Section 5.2  Signatory Trustee’s Capacity. The Signatory Trustee acts solely as an agent of
the Trust and not in its individual capacity, and all Persons having any claim agaipst the
Signatory Trustee by reason of the transactions contemplated by this Trust Agreement, the
Transaction Documents, or any other document shall look only to the Trust Estate for payment &P
satisfaction thereof. Notwithstanding any provision of this Trust Agreemeni to the contrag thes
Signatory Trostee shall not have any liability to any Person except for its ownr- wﬂlfuf

misconduct, bad faith, fraud or gross negligence. ;_.;; A
ey
Section 5.3  Duties of the Signatory Trustee. oo c'z

(2) The Signatory Trustee has primary responsibility for performing the adxmrﬁf;ttatwgn
actions set forth in this Section 5.3. In addition, the Signatory Trustee shall have the obligations
with respect to a potential sale of the Trust Estate set forth in Article 9. The Signatory Trustee
shall not have any duty or obligation under or in connection with this Trust Agreement, the
Trust, or any transaction or document contemplated hereby, except as expressly provided by the
terms of this Trust Agreement, and no implicd duties or obligations shall be read into this Trust
Agreement against the Signatory Trustee. The right of the Signatory Trustee to perform any
discretionary act enumerated herein shall not be construed as a duty. To the fullest extent
permitted by applicable law, including without limitation Section 3806 of the Statutory Trust
Act, the Signatory Trustee’s duties (including fiduciary duties) and liabilities relating thereto to
the Trust and the Beneficial Owners shall be restricted to those duties (including fiduciary duties)
expressly set forth in this Trust Agreement and liabilities relating thereto.
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(b) The Signatory Trustee shall, on behalf of the Trust, enter into the Purchase Agreements
with the Investors for purposes of selling and issuing the Beneficial Interests to the Investors,
perform in accordance with the Purchase Agreements, and disburse the proceeds of the sale of
the Beneficial Interests to redeem the Beneficial Interests held by the Depositor, to pay other
offering expenses and fees and fund applicable reserves.

(c) Without limiting the generality of Section (a) above, the Signatory Trustee, for and on
behalf of the Trust, is hereby authorized and directed to take each of the following actions
necessary to conserve and proiect the Trust Estate:

0 receiving the contribution of the Real Estate subject to, and assuming, the Lease
and the Loan or, in the event that the Depositor contributes the right to acquire the Real
Estate (versus the Real Estate itself), receive the contribution of such right to acquire the
Real Estate, acquire such Real Estate pursuant to such right and to enter into the Lease
and the Loan on the terms negotiated and agreed to by the Depositor,

2) entering into and complying with the terms of the Financing Documents;
(3)  collecting rents and making distributions m accordance with Article 6;

(4)  entering into any agreement for purposes of completing tax-free exchanges of real
property with a Qualified Intermediary as defined in. Section 1.1031{k) - I (g)(4) of the
Regulations;

{5)  notifying the relevant parties of any default by them under the Tran%acﬂon

Documents; S Gy

o - ‘rv

(6)  entering into and complying with the terms of the Lease, including malemg any

repairs or maintenance with respect to the Real Estate required to be undertaken "hy the
landlord in accordance with the terms of the Lease; and I

R

(7)  solely to the extent necessitated by the bankruptey or insolvency of the Tcnant oo

any other tenant of the Real Estate, if the Trust has not terminated under Secﬂoﬁ 9. 2—

. entering into a new lease with respect to the Real Estate. CE

The foregoing notwithstanding, under no circumstances shall the power or authority of the
Signatory Trustee include the ability to take any actions which would cause the Trust to cease
being an *“investment trust” within the meaning of Section 301 .7701-4(c) of the Regulations.
The power and authority of the Signatory Trustee shall be strictly and narrowly construed so as
to preserve and protect the status of the Trust as an “investment trust” for federal income tax
purposes.

(d)  The Signatory Trustee shall keep custornary and appropriate books and records relating to
the Trust and the Trust Estate and shall certify reports regarding same to the Lender, if required
by the Financing Documents. The Signatory Trustee shall maintain appropriate books and:
records in order to provide reports of income and expenses to each Beneficial OQwner as
necessary for such Beneficial Owner to prepare his/her income tax returns regarding the Trust
Estate. The Signatory Trustee may, subject to Section 3.2 of this Trust Agreement, at its
election, enter into one or more service agreements with third parties, or an affiliate of the
Signatory Trustee, to provide reporting and asset management services to the Signatory Trustee
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to assist the Signatory Trustee in providing such services.

(e) The Signatory Trustec shall promptly furnish, or require its third party servicing
contractors to furnish to the Beneficial Owners copies of all reports, notices, requests, demands,
certificates, financial statements and any other writings required to be distributed to them
pursuant to the Transaction Documents, unless the Signatory Trustee reasonably believes the
same to have been sent directly to the Beneficial Owners, and promptly shall furnish, or require
its third party servicing contractors to furnish, to the Lender those documents as required by the
Financing Documents,

49)] The Signatory Trustee shall not be required to act or refrain from acting under this Trust
Agreement, the Lease or the Financing Documents if the Signatory Trustee reasonably
determines, or has been advised by counsel, that such action or inaction may result in personal
liability, unless the Signatory Trustee is indemnified by the Trust and the Beaeficial Owners
against any liability and costs (including reasonable legal fees and expenses) which may result in
a manner and form reasonably satisfactory to the Signatory Trustee.

(g)  The Signatory Trustee shall not, on its own behalf (in contrast to actions that the
Signatory Trustee is required to perform on behalf of the Trust), have any duty to (i) file, record
or deposit any document or to maintain any such filing, recording or deposit or to refile, rerecord
or redeposit any such document, (ii) obtain or maintain any insurance on the Real Estate, (iii)
maintain the Real Estate, (iv) pay or discharge any tax levied against any part of the Trust Estate,
(v) confirm, verify, investigate or inquire iuto the failure to receive any reports or financial
statements from any party obligated under the Financing Documents to provide such, or (vi)
inspect the Real Estate at any time or to ascertain or inquire as to the performance or observance
of any of the covenants of any Person under the Financing Documents.

(h)  The Signatory Trustee shall manage, control, dispose of or otherwise deal with the Trust
Estate consistent with its duties to conserve and protect the Trust Estate, subject to any

restrictions required by the Financing Documents or the Lease, or otherwise prowded in this

Trust Agreement,

W ——

T
(i) The Signatory Trustee shall provide to each Person who becomes a Beneficial® 0wncna
copy of this Trust Agreement at or before the time such Person becomes a Beneficial Owner —

—

! e
() The Signatory Trustee shall prov1de to the Delaware Trustee a copy of the Ownersth
Records contemporancously with each revision thereto. r_i_‘l( N -

NS + -
e

.

Section 5.4 Indemnification. The Beneficial Owners, jointly and severally, hcrebizgféree“fq ‘

(i) reimburse the Signatory Trustee for all reasonable expenses (including reasonable’fees and
expenses of counsel and other professionals), incurred in connection with the negotiation,
execution, delivery, or performance of, or exercise of rights or powers under, this Trust
Agreement, (ii) to the fullest extent permitted by law, indemnify, defend and hold harmless the
Signatory Trustee, and the officers, directors, employees and agents of the Signatory Trustee
{collectively, including the Signatory Trustee, the “Signatory Trustee Indemnified Persons™)
from and against any and all losses, damages, liabilities, claims, actions, suits, costs, expenses,
disbursements (including the reasonable fees and expenses of counsel and other professionals),
taxes and penalties of any kind and nature whatsoever (collectively, “Signatory Trustee Covered
Expenses™), to the extent that such Signatory Trusiee Covered Expenses arise out of or are
imposed upon or asserted at any time against any such Signatory Trustee Indemnified Persons,
including without limitation on the basis of ordinary negligence on the part of any such
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Signatory Trustee Indemnified Persons, with respect to or in commection with this Trust
Agreement, the Trust, or any transaction or document contemplated hereby; provided, however,
that the Beneficial Owners shall not be required to indemnify a Signatory Trustee Indemnified
Person for Signatory Trustee Covered Expenses to the extent such Signatory Trustee Covered
Expenses result from the willful misconduct, bad faith, fraud or gross negligence of such
Signatory Trustee Indemnified Person, and (i) to the fullest extent permitted by law, advance to
each such Signatory Trustee Indemnified Person any Signatory Trustee Covered Expenses
incurred by such Signatory Trustec Indemnified Person in defending any claim, demand, action,
suit or proceeding, in connection with this Trust Agreement, the Trust, or any transaction or
document contemplated hereby, prior to the final disposition of such claim, demand, action, suit
or proceeding upon receipt by any Beneficial Owner of an undertaking, by or on behalf of such
Signatory Trustee Indemnified Person, to repay such amount if a court of competent jurisdiction
renders a final, non-appealable judgment that includes a specific finding of fact that such
Signatory Trustee Indemnified Person is not entitled to be indemnified therefor under this
Section 5.4. The obligations of the Beneficial Owners under this Section 5.4 shall survive the
resignation or removal of the Signatory Trustee, shall survive the disselution and termination of
the Trust, and shall survive the termination, amendment, supplement, and/or restatement of this
Trust Agreement. The obligations of the Beneficial Owners under this Section 5.4 shall be
personal obligations irrespective of the sufficiency or insufficiency of the Trust Estate to satisfy
any such obligations.

So long as any obligation evidenced or secured by the Financing Documents is outstanding, no
indernnity payment from funds of the Trust (as distinct from funds from other sources, such as
insurance, excluding insurance required under the Financing Documents) of any indemnity
pursuant to this Section 5.4 shall be payable from amounts allocable to the Lender pursuant to
the Financing Documents. Any indemnification set forth in this Trust Agreement shall be fully
subordinate to the Loan and shall not constitute a claim against the Trust in the event its cash
flow is insufficient to pay its obligations, nor shall it constitute a claim against any beneficial
owner of an interest in the Trust.

Section 5.5 Fees and Expenses. The Signatory Trustee shall serve without compcnsauon for
services solely as the Signatory Trustee. The Signatory Trustee shall not have any obhgatlon by
virtue of this Trust Agreement to spend any of its own funds, or to take any action 1t cou’rd
result in its incurring any cost or expense. e

b
’u_

Section 5.6  Sale of Trust Estate by Signatory Trustee Is Binding. Any sale- -af bthEi’-
conveyance of the Trust Estate or any part thereof by the Signatory Trustee made fo;,—; and &2
behalf of the Trust pursuant to the terms of this Trust Agreement shall bind the Truet qnd tlg
Beneficial Owners and be effective to transfer or convey all rights, title and interest of the Trust
and the Beneficial Owners in and to the Trust Estate.

Section 5.7 Removal/Resignation; Succession. The Signatory Trustee may resign at any
time by providing prior written notice to the Delaware Trustee, such resignation to be effective
upon the acceptance of appointment by a successor Signatory Trustee as hereinafter provided;
provided, however, that at any time the Loan is outstanding, the Signatory Trustec may not
resign, or otherwise transfer its powers as Signatory Trustee hereunder, in each case, without the
prior consent of the Lender. For purposcs of this Section 5.7, a transfer of the majority of the
equity interests in the Signatory Trustee or the ability to control the management of the Signatory
Trustee shall constitute a transfer of the powers of the Signatory Trustee hereunder. The
Delaware Trustee may at any time remove the Signatory Trustee for cause by providing written
notice to the Signatory Trustee, such removal to be effective upon the acceptance of appointment

69429,484.00345596.1 Page 17 of 27




by a successor Signatory Trustee as hereinafter provided; provided, however, that at any time the
Loan is outstanding, the Signatory Trustee may not be removed without the prior consent of the
Lender. Cause shall only result from the willful misconduct, bad faith, frand or gross negligence
of the Signatory Trustee. In case of the removal or resignation of the Signatory Trustee, the
Delaware Trustee, with the prior written consent of the Lender while the Loan is outstanding,
may appoint a successor by written instrument. If a successor Signatory Trustee shall not have
been appointed within fifteen (15) days after the giving of such notice, the Signatory Trustee or
any of the Beneficial Owners may apply to any court of competent jurisdiction in the United
‘States to appoint a successor Signatory Trustee to act until such time, if any, as a successor shall
have been appointed as provided above, provided that the Lender approves such appointment
during any period in which the Loan is outstanding. Any successor so appointed by such court
shall immediately and without further act be superseded by a successor appointed as provided
above within one (1) year from the date of the appointment by such court. Any successor,
however appointed, shall execute and deliver to its predecessor Signatory Trustee an instrument
accepting such appointment, and thereupon such successor, without further act, shall become
vested with all the rights, powers and duties of the predecessor Signatory Trustee in the trusts
hereunder with like effect as if originally named the Signatory Trustee herein; but upon the
written request of such successor, such predecessor shall execute and deliver an instrument
transferring to such successor, upon the trusts herein expressed, all the rights, powers and duties
of such predecessor. Any right of the Beneficial Owners against a predecessor Signatory Trustee
in its individual capacity shall survive the resignation or removal of such predecessor Signatory
Trustee, shall survive the dissolution and termination of the Trust, and shall survive the
termination, amendment, supplement, and/or restatement of this Trust Agrecment.

ol em
ARTICLE 6 AT
BENEFICIAL INTERESTS AT R
"—. el
Section 6.1  Issuance of Beneficial Ownership Interests. {’Jﬂ 2 ™ T
r'?\ 73 = ‘ e
2 \

(a) The Depositor shall convey the Real Estate, or shail cause the Real Estate f_tp beco o
conveyed, to the Trust, and the Trust shall convey to Depositor all the Beneficial Intercsts;ir;the ;

Trust. All Beneficial Interests shall be uncertificated interests and shall constitute a smgle _ﬂ]ass
of interest in the Trust.

(b) The Signatory Trustee is hereby anthorized to execute each Purchase Agreement for and
on behalf of the Trust by the manual signature of any duly authorized officer of the Signatory
Trustee, such execution to constitute the authentication thereof.

(3] Each Purchase Agrcement bearing the manual sigrature of any individual who at the time
such Purchase Agreement was executed was a duly authorized officer of the Signatory Trustee
shall bind the Trust, notwithstanding that any such individual has ceased to hold such office or to
be a duly authorized officer of the Signatory Trustee prior to the delivery of such Purchase
Agreement or at any time thereafter. No Purchase Agreement shall be valid for any purpose
unless it is executed on behalf of the Trust by the Signatory Trustee. The signature of a duly
authorized officer of the Signatory Trustee on any Purchase Agreement shall be conclusive
evidence that such Purchase Agreement has been duly executed under this Trust Agreement.
Any Beneficial Qwner shall be deemed, by virtue of the acceptance of its Purchase Agreement or
beneficial interest referenced therein, to have agreed, accepted and become bound by, and
subject to, the provisions of this Trust Agreement. Each Beneficial Owner hereby acknowledges
and agrees that, in its capacity as a Beneficial Owner, it has no ability either to (i) petition for a
partition of the assets of the Trust, (ii) file a petition in bankrupicy on behalf of the Trust, or (iii)
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take any action that consents to, aids, supports, solicits or otherwise cooperates in the filing of an
involuntary bankruptcy proceeding involving the Trust.

Section 6.2 Ownership Records. The Signatory Trustee shall at all times be the Person at
whose office a Purchase Agreement may be presented or surrendered for registration of transfer
or for exchange and where notices and demands to or upon the Trust in respect of a Purchase
Agreement may be served. The Signatory Trustee shall keep Ownership Records, which shall
include records of the transfer and exchange of Beneficial Interests. Notwithstanding any
provision of this Trust Agreement to the contrary, transfer of a Beneficial Interest in the Trust, or
of any right, title or interest therein, shall occur only upon and by virtue of the entry of such
transfer in the Ownership Records, In the event of any transfer permitted under the terms of this
Trust Agreement, the Signatory Trustee shall issue a new Purchase Agreement setting forth the
- current Percentage Share in the Trust held by such new Beneficial Owner, and if applicable the
Signatory Trustee shall issue a new Purchase Agreement sctting foith the Beneficial Interest
retained by any transferring Beneficial Owner. Except as specifically permitted by Sections 6.4,
6.5 and 6.6, the Beneficial Interests shall be non-transferable and may not be negotiated,
endorsed or otherwise transferred to a holder.

Section 6.3  Restrictions on Transfer. Subject to compliance with applicable securitics laws,
the Financing Documents and this Section 6.3, Section 6.4 and Section 6.5 of this Trust
Agreement, all or any portion of the Beneficial Interest of any Beneficial Owner may be assigned
or transferred without the prior consent of any of the Trust, the Delaware Trustee, the Signatory
Trustee, or the other Beneficial Owners. All expenses of any such transfer shall be paid by the
assigning or transferring Beneficial Owner.

Section 6.4 Conditions to Admission of New Beneficial Owners. Subject to the terms and
provisions of the Financing Documents, any assignee or transferee of a Beneficial Owner shall
only become a Beneficial Owner upon such assignee’s or transferee’s written acceptance and
adoption of this Trust Agreement, as manifested by its execution and delivery to the Signatory
Trustee of an executed agreement substantially in the form of Exhibit D. e
. T =t
Section 6.5 Limit on Number of Beneficial Owners. Notwithstanding anythmg to th&
contrary in this Trust Agreement, at no time shall the number of Beneficial Owners exceed 25
(25) Persons. Any transfer that results in a violation of the preceding sentence shall; to the
fullest extent permitted by law, be null, void and of no effect whatsoever. 1:7". oy

Section 6.6  Representations and Acknowledgements of Beneficial Owners.

G 8

(a) Each Beneficial Owner hereby represents and warrants that it (i) is not acqumng its
Beneficial Interest with a view to any distribution thereof in a transaction that would violate the
Securities Act or the securities Jaws of any state of the United States; and (ii)} is aware of the
restrictions on transfer that are applicable to the Beneficial Interests and will not offer, sell,
pledge or otherwise transfer its Beneficial Interest except in compliance with all applicable
securities laws and regulations and this Trust Agreement.

(b)  Each Beneficial Owner hereby further acknowledges that (i) other than with respect to
the initial issuance thereof by the Signatory Trustee to the Investors, no Beneficial Interest may
be sold, transfeired or otherwise disposed of unless expressly permitted hereunder and, where
applicable, it is registered or qualified under the Securities Act and all other applicable laws of
any applicable jurisdiction or an exemption therefrom is available in accordance with all other
laws of any applicable jurisdiction; and (ii} no Beneficial Interest has been or is expected to be
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registered under the Securities Act, and accordingly, all Beneficial Interests are subject to
restrictions on transfer.

Section 6.7  Status of Relationship. This Trust Agreement shall not be interpreted to impose
a partnership or joint venture relationship on the Beneficial Owners either at law or in equity.
Accordingly, no Beneficial Owner shall have any liability for the debts or obligations incurred
by any other Beneficial Owner, with respect to the Trust Estate, or otherwise, and no Beneficial
Owner shall have any authority, other than as specifically provided herein, to act on behalf of
any other Beneficial Owner or to impose any obligation on any other Beneficial Owner with
respect to the Trust Estate. Neither the power to give direction to the Delaware Trusiee, the
Signatory Trustee, or any other Person nor the exercise thereof by any Beneficial Owner shall
cause such Beneficial Owner to have duties (including fiduciary duties) or 11ab1htles relating
thereto to the Trust or to any Beneficial Owner.

Section 6.8 No Legal Title fo Trust Estate. The Beneficial Owners shall not have legal title
to the Trust Estate.. The death, incapacity, dissolution, termination, or bankruptcy of any
Beneficial Owner shall not result in the termination or dissolution of the Trust.

Section 6.9 In-Kind Distributions. Except as expressly provided herein, no Beneficial
Owner (i) has an interest in specific Trust property or (ii) shall have any right to demand and’
receive from the Trust an in-kind distribution of the Trust Estate or any portion thereof. In
addition, each Beneficial Owner expressly waives any right, if any, under the Statutory Trust Act
to seek a judicial dissolution of the Trust, to terminate the Trust, or, to the fullest extent
permitted by law, to partition the Trust Estate.

Section 6.10 Rights and Powers of Beneficial Owners. The Beneficial Owners shall only
have the right to receive distributions from the Trust as a result of the operations or sale of the
Real Estate. The Beneficial Owners shall not have the right or power to ditect in any manner the
Trust or the Signatory Trustee in connection with the operation of the Trust or the actions of thex
Delaware Trustee or the Signatory Trustee. In addition, the Beneficial Owners shall not ‘havn thq

right or power to: T |
e :‘“

D el
. .. ,J
(a) Contribute additional assets to the Trust; o
Men

) Be involved in any manner in the operation or management of the Trust or its assets;~

L
~

IE

=y

(©) Cause the Trust to negotiate or re-negotiate loans or leases; or Lo

.

GR:B WY 21 AW

(dy  Cause the Trust to sell its assets and re-invest the proceeds of such sale.

Section 6.12 Contributions by the Beneficial Owners; Issnance of Beneficial Interests;
Reduction in Beneficial Interest. The Trust shall issue Beneficial Ownership Interests to the
Investors upon the payment of cash to the Trust by the Investors in exchange for Beneficial
Interests pursuant to their respective Purchase Agreements. The amount of cash paid by, and the
Percentage Share of, each Investor shall be determined by the Signatory Trustee and shall be set
forth in the Purchase Agreement for each Investor. All cash contributed by Investors in
exchange for Beneficial Interests shall be used by the Trust to redeem a corresponding portion of
the Beneficial Interest then held by the Depositor. With respect to each contribution by a
Beneficial Owner and rclated redemption of a portion of the Beneficial Interest then held by the
Depositor, the reduction of the Percentage Share of the Depositor shall be equal to the
Percentage Share granted by the Trust to the new Beneficial Owner. All funds received by the
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Trust from the Investors shall be used to redeem a corresponding portion of the Beneficial
Interest then held by the Depositor, to pay any applicable fees or expenses related to the sale of
the Beneficial Interests pursuant to the Memorandum and to fund any applicable reserves, so that
in no event may such repurchase result in a net increase or decrease in the corpus of the Trust.

ARTICLE 7
DISTRIBUTIONS AND REPORTS

Section 7.1  Payments From Trust Estate Only. All payments to be made by the Signatory
Trustee under this Trust Agreement shall be from the Trust Estate,

Section 7.2  Distributions in General. The Signatory Trustee shall distribute (or cause its
third party servicing contractors to distribute on the Signatory Trustee’s behalf) all available cash
to the Beneficial Owners in accordance with their Percentage Shares on a monthly basis, after
paying all amounts due under the Financing Documents and all other expenses of the Trust then
due, and after paying or reimbursing the Signatory Trustee for any fees or expenses paid by the
Signatory Trustee on behalf of the Trust and retaining such additional amounts as the Signatory
Trustee determines, or the Lender has determined under the Transaction Documents, are
necessary to pay anticipated ordinary current and future Trust expenses (“Reserves”). Reserves
and any other cash retained pursuant to this paragraph shall be invested by the Signatory Trustee
only in short-term obligations of (or guarantced by) the United States, or any agency or
instromentality thereof and in certificates of deposit or interest-bearing bank accounts of any
bank or tust companies having a minimum stated capital and surplus of $100,000,000 (a
“Permitied Investment”). All such obligations must mature prior to the next distribution date,
and be held to maturity. All amounts distributable to the Beneficial Owners pursuant to this
Trust Agreement shall be paid by check or in immediately available funds by transfer to a
banking institution with bank wire transfer facilities for the account of such Beneficial Owner, as
instructed from time to time by such Beneficial Owner on the last Business Day of each calendar
month.

Section 7.3  Distribution upon Dissolution. In the event of the Trust’s dissolution in
accordance with Article 9 hereof, all of the Trust Estate as may then exist after the winding up of
its affairs in accordance with the Statutory Trust Act (including without limitation subsections
and () of Section 3808 of the Statutory Trust Act and providing for all costs and expenses,
including any income or transfer taxes which may be assessed against the Trust, whethbr or g
by reason of the dissolution of the Trust), shall, subject to Section 9.2, be dlslrlbute&to th@s‘e
Persons who are then Beneficial Owners in their respective Percentage Shares. ;;"_Ja =

L=l
Section 7.4 Cash and other Accounts; Reports by the Signatory Trustec. Thé%g'—énagcz;y
Trustee shall be responsible for receiving all cash from the Tenant and placing such cash’ ihto e
or more accounts as required under the distribution and investment obligations of the * 'Erust uﬁ@er
Section 7.2, The Signatory Trustee shall furnish (or cause its third party servicing cq;gracto
furnish) annual reports to each of the Beneficial Owners as to the amounts of rent recgived from
the Tenant, the expenses incwrred by the Trust with respect to the Real Estate (if any), the
amount of any Reserves and the amount of the distributions made by the Trust to the Beneficial
Owners.

ARTICLE 8§
RELIANCE; REPRESENTATIONS; COVENANTS

Section 8.1 Good Faith Reliance. Neither the Delaware Trustee nor the Signatory Trustee

69429.484,00345596.1 Page 21 of 27

L

e
I
-




shall incur any liability to anyone in acting upon any signature, instrument, notice, resolution,
request, consent, order, certificate, report, opinion, bond or other document or paper reasonably
and in good faith believed by such Person to be genuine and signed by the proper party or parties
thereto. As to any fact or matter, the manner of ascertainment of which is not specifically
described herein, the Delaware Trustee and the Signatory Trustee may for all purposes hereof
rely on a certificate, signed by or on behalf of the Person executing such certificate, as to such
fact or matter, and such certificate shall constitute full protection of the Delaware Trustee and the
Signatory Trustee for any action taken or omitted to be taken by them in good faith in reliance
thereon, and the Delaware Trustee and the Signatory Trostee may conclusively rely upon any
certificate furnished to such Person that on its face conforms to the requirements of this Trust
Agreement. Each of the Delaware Trustee and the Signatory Trustee may (1) exercise its powers
and perform its duties by or through such attorneys and agents as it shall appoint with due care,
and it shall not be liable for the acts or omissions of such attorneys and agents; and (ii) consult
with counsel, accountants and other experts, and shall be entitled to rely upon the advice of
counsel, accountants and other experts selected by it in good faith and shall be protected by the
advice of such counsel and other experts in anything done or omitted to be doneXby. it_imn
accordance with such advice. In particular, no provision of this Trust Agreemeni:sfihll

deemed to impose any duty on the Delaware Trustee or the Signatory Trustee to take any act:og
if such Person shall have been advised by counsel that such action may involve it in;pérsonal
liability or is contrary to the terms hereof or to applicable law. For all purposes of this. Trdst
Agreement, the Delaware Trustee shall be fully protected in relying upon the most‘ recefit

Ownership Records delivered to it by the Signatory Trustee. AP

PR
Section 8.2  No Representations or Warranties as to Certain Matters. IR
NEITHER THE DELAWARE TRUSTEE NOR THE SIGNATORY TRUSTEE, EITHER
WHEN ACTING HEREUNDER IN ITS CAPACITY AS DELAWARE TRUSTEE OR
SIGNATORY TRUSTEE OR IN ITS INDIVIDUAL CAPACITY, MAKES OR SHALL BE
DEEMED TO HAVE MADE ANY REPRESENTATION OR WARRANTY, EXPRESS OR
IMPLIED, AS TO THE TITLE, LOCATION, VALUE, PHYSICAL OR ENVIRONMENTAL
CONDITION, WORKMANSHIP, DESIGN, COMPLIANCE WITH SPECIFICATIONS,
CONSTRUCTION, OPERATION, MERCHANTABILITY OR FITNESS FOR USE FOR A
PARTICULAR PURPOSE OF THE TRUST ESTATE OR ANY PART THEREOCF, AS TO
THE ABSENCE OF LATENT OR OTHER DEFECTS, WHETHER OR NOT
DISCOVERABLE, AS TO THE ABSENCE OF ANY INFRINGEMENT OF ANY PATENT,
TRADEMARK OR COPYRIGHT, AS TO THE ABSENCE OF OBLIGATIONS BASED ON
STRICT LIABILITY IN TORT, OR ANY OTHER REPRESENTATION OR WARRANTY
WHATSOEVER, EXPRESS OR IMPLIED, WITH RESPECT TO THE TRUST ESTATE OR
ANY PART THEREOF. NEITHER THE DELAWARE TRUSTEE OR THE SIGNATORY
TRUSTEE MAKES ANY REPRESENTATION OR WARRANTY AS TO THE VALIDITY
OR ENFORCEABILITY OF TRANSACTION DOCUMENTS OR AS TO THE
CORRECTNESS OF ANY STATEMENT CONTAINED IN ANY THEREOF, EXCEPT AS
EXPRESSLY MADE BY THE DELAWARE TRUSTEE OR THE SIGNATORY TRUSTEE IN
ITS INDIVIDUAL CAPACITY. EACH OF THE DELAWARE TRUSTEE AND THE
SIGNATORY TRUSTEE REPRESENTS AND WARRANTS TO THE BENEFICIAL
OWNERS THAT IT HAS AUTHORIZED, EXECUTED AND DELIVERED THE TRUST
AGREEMENT.

ARTICLE 9
TERMINATION
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Section 9.1 Termination in General. The Trust shall not have perpetual existence and
instead shall be dissolved and wound up in accordance with Section 3808 of the Statutory Trust
Act upon the first to occur of (i) a Transfer Distribution pursuant to Section 9.2 in which case the
Loan shall be assumed by the Springing LLC; (ii) the sale of Trust Estate pursvant to Section
9.3, at which time each Beneficial Owner's Percentage Share of the Trust Estate shall be
distributed to such Beneficial Owner in accordance with Section 7.3; provided, however, that in
connection with a sale of the Trust Estate in accordance with Section 9.3 and distribution in
accordance with Section 7.3, the Loan shall have been paid in full or assumed in accordance with
the terms of the Financing Documents. Notwithstanding anything in this Trust Agreement to the
contrary the Trust shail be dissolved and wound up 21 years after the death of the las hvm&
descendant of the forty-fourth President of the United State, Barack H. Obama. Furthcf"’
notwithstanding anything in this Trust Agreement to the contrary, in no event shall thf Trust‘
terminate, dissolve or wind up unless the Loan shall have been paid in full or assumcti i<
accordance with the Financing Documents. G e

TEY
'VJ }

Section 9.2  Termination to Preserve and Protect the Trust Estate; Sprmgmgw ]f,LCw""
Subject to the terms and conditions of the Financing Documents, upon the first to occur; nf (i) ¢ ‘Fo
sale of the Trust Estate pursuant to Section 9.3 or (i1) if the Signatory Trustee determines: that (a):n
the Tenant has failed to timely pay rent due under the Lease after the expiration of any applicable
notice and cure provisions in the Lease, if any, (b) the Trust Estate is in jeopardy of being lost
due to a default on the Loan, and the Signatory Trustee is prohibited from acting pursuant to
Section 3.3 hereof, (c) the Tenant files for bankrupicy, seeks appointment of a receiver, makes an
assignment for the benefit of its creditors or there occurs any similar event, (d) the Trust is
otherwise in violation of Section 3.3, or (e) an Event of Default has occurred under the Financing
Documents and Lender has required the “conversion™ of the Trust to a limited liability company,
and if the Signatory Trustee determines in writing that dissolution of the Trust is necessary and
appropriate to preserve and protect the Trust Estate for the benefit of the Beneficial Owners,
then, in either case, the Trust shall dissolve and wind up in accordance with Section 3808 of the
Statutory Trust Act and each Beneficial Owner’s Percentage Share of the Trust Estate shall be
distributed to such Beneficial Owner in accordance with this Section 9.2 in full and complete
satisfaction and redemption of their Beneficial Ownership Interests. Subject to the requirements
of Section 3808 of the Statutory Trust Act, immediately before any such liquidating
distributions, and only in the event that a distribution is to be made to the Beneficial Owners
under this Section 9.2, the Signatory Trustee shall transfer title to the assets comprising the Trust
Estate to a newly formed Delaware limited liability company (the “Springing LLC™) that has a
limited liability company agreement substantially similar to that set forth in Exhibit E (the
“Transfer Distribution™). Ag part of the Transfer Distribution, the Signatory Trustee shall cause
the membership interests in the Springing LLC to be distributed to the Beneficial Owners in
complete satisfaction of their Beneficial Interests in order to consummate the dissolution of the
Trust with Lender’s security interest or pledge on any of the Beneficial Interests automatically
attaching to the replacement membership interests in the Springing LLC (and Signatory Trustee
and such Investor agree to execute any documentation as shall be reasonably necessary to perfect
Lender’s security and pledge in such membership interests). It is the express intent of this Trust
Agreement that no distribution be made under subsection (i} of this Section 9.2 except in the
rare and unexpected situations in which (w) such distribution is necessary to prevent the loss of
the Trust Estate due to the imminent risk of a default on the Loan {or Lender’s exercise of
remedies in connection therewith), (x) the Loan must otherwise be refinanced in order to
preserve or protect the Trust Estate, (y) the Lease is in imminent danger of being in material
default or (z) the Signatory Trustee anticipates undertaking some other action in order to
preserve the Trust Estate that would, in the Signatory Trustee’s reasonable discretion, result in
the Trust no longer being treated as an investment trust in accordance with Section 3.3 of this
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Agreement. To the fullest extent permitted by applicable law, the Signatory Trustee shall be
fully protected in any determinations made under this Section 9.2 made in good faith, and shall
have no liability to any Person, including without limitation the Beneficial Owners, with respect
thereto. If a determination has been made to dissolve the Trust under this Section 9.2, the
Signatory Trustee may, in its discretion and npon advice of counsel, utilize such other form of
transaction (including, without limitation, a conversion of the Trust into a limited liability
company if then permitted by applicable law) to accomplish the transaction contemplated by the
Transfer Distribution, provided that such alternative form of transaction is entered into to
preserve and protect the Trust Estate for the benefit of the Beneficial Owners and is in
compliance with the Statutory Trust Act.

Section 9.3  Sale of the Trust Estate. Subject to the terms and provisions of the Financing
Documents, the Trust shall sell the Trust Estate at any time upon receipt of a notice from the
Signatory Trustee that the Signatory Trustee has determined (in its sole discretion; however, the
Signatory Trustee shall consult with the Beneficial Owners) that a sale of the Trust Estate is
appropriate. Any such sale of the Trust Estate shall occur as soon as practicable after the
Signatory Trustee has determined that the sale of the Trust Estate is appropriate. The Signatory
Trustee shall be responsible for (i) determining the fair market value of the Trust Estate, (ii)
providing notice to the Trust that the sale of the Trust Estate is appropriate, (iii) conducting the
sale of the Trust Estate, and (iv) after paying all amounts due to the Delaware Trustee hereunder,
and the Lender, if any, distributing the balance of the proceeds (net of any fee due to the
Signatory Trustee) to the Beneficial Owners. No such sale shall occur unless the Loan is repaid
in full at that time. The Signatory Trustee and the Delaware Trustee are expressly instructed to
permit each Beneficial Owner to undertake its portion of the sale as a like-kind exchange within
the meanmg of Section 1031 of the Code. Any sale of the Trust Estate shall be on aifi “asZs,

where is” basis and without any representations or watranties by the Delaware Trusige, pr the '

Signatory Trustee (other than as to ownership of the Trust Estate and authority to entsf ;dto the
sale). Costs of sale shall be allocated between the Trust and the purchaser of the Trusggé;ate;\gs
may be determined by the Signatory Trustee in its sole discretion. me<

w Y =

b=
Section 9.4  Loan Paid in Full, If the Signatory Trustee determines that the Loan| lzﬂcjudmg
all interest, principal and penalties, if any, has been paid in full and the Trust Estate has!n6t been
sold pursuant to Section 9.3 within a reasonable period determined by the Signatory Trustée tifn
the Signatory Trustee shall provide written notice to such effect to the Trust, and the Trust shall

dissolve and wind up in accordance with the procedures set forth in Section 9.1.

Section 9.5  Certificate of Cancellation. Upon the completion of the dissolution and winding
up of the Trust, the Certificate of Trust shall be cancelled by the Delaware Trustee who shall
execute and cause a certificate of cancellation to be filed in the office of the Secretary of State.

ARTICLE 10
MISCELLANEOUS

Section 10.1 Limitations on Rights of Others. Nothing in this Trust Agreement, whether
express or implied, shall give to any Person other than the Depositor, the Delaware Trustee, the
Signatory Trustee, the Beneficial Owners, and the Trust any legal or equitable right, remedy or
claim hereunder; provided, however, that the Lender shall be an intended third-party beneficiary
of Section 3.2 of this Trust Agreement.

Section 10.2 Successors and Assigns. All covenants and agreements contained herein shall be
binding upon and inure to the benefit of the Depositor, the Delaware Trustee, the Signatory
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Trustee, the Beneficiat Owners, the Trust, and their successors and assigns, all as herein
provided. Any request, nofice, direction, consent, waiver or other writing or action by any such
Person shall bind its successors and assigns.

Section 10.3 Usage of Terms. With respect to all terms in this Trust Agreement, the singular
includes the plural and the plural includes the singular; words importing any gender include the
other gender; references to “writing” include printing, typing, lithography and other means of
reproducing words jn a visible form; references to agreements and other contractual instruments
include all subsequent amendments thereto or changes therein entered into in accordance with
their respective terms and not prohibited by this Trust Agreement; references to Persons include
their successors and permitted assigns; and the term “including” means including without
limitation.

Section 10.4 Headings. The headings of the various Articles and Sections herein are for
convenience of reference only and shall not define or limit any of the terms or provisions hereof.

Section 10.5 Amendments. Subject to Section 3.2(c) of this Trust Agreement, to the fullest
extent permitted by applicable law, this Trust Agreement may not be supplemented or amended,
and no term or provision hereof may be waived, discharged, or terminated orally, but only by a
signed writing executed by esch of the parties hereto; provided, however, that no amendment or
supplement shall be made to the Trust Agreement if its effect would be that it would constitute a
power under the Trust Agreement to “vary the investment” of the Beneficiary within the
meaning of Treasury Regulation Section 301.7701-4(c)(}).

Section 10.6 Notices. All notices, consents, directions, approvals, instructions, requests and
other communications required or permitted by the terms hereof shall be in writing, and given by
(i) overnight courier, or (ii) hand delivery, and shall be deemed to have been duly given when
received. Notices shall be provided to the parties al the addresses specified below,

If 10 the Depositors: g
c/o ARC Properties
1401 Broad Street
Clifton, New Jersey 07013
Attn; Gary Baumann, Esq.

If to the Signatory Trustee, to:

6B WY ¢l AVHSL

ARC DST TRUSTEE, LL.C

1401 Broad Street

Clifton, New Jersey 07013

Atin: Robert ). Ambrosi, Manager

If to the Delaware Trﬁstee:

United Corporate Services, Inc.
874 Walker Road, Suite C
Dover, Delaware 19904

Attn: Michael Barr

If to a Beneficial Owuoer:
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At such Person’s address as specified in the most recent Ownership Records.

From time to time the Depositor, Delaware Trustee or Signatory Trusiee may designate a new
address for purposes of notice hereunder by notice to the others, and any Beneficial Owner may
designate a new address for purposes of notice hereunder by notice to the Signatory Trustee.

Section 10.7 Governing Law. This Trust Agreement shall be governed by and constiued and
enforced in accordance with the laws of the State of Delaware (without regard to conflict of law
principles). To the fullest extent permitted by applicable law, the laws of the State of Delaware
pertaining to trusts {other than the Statutory Trust Act) shall not apply to this Trust Agreement.

Section 10.8 Counterparts. This Trust. Agreement may be signed in any number of
counterparts, each of which shall be an original, with the same effect as if the signatures thereto
and hereto were upon the same instrument.

Section 10.9 Severability. Aay provision of this Trust Agreement that is probibited or
unenforceable in any jurisdiction shall, as to such jurisdiction only, be ineffective to the extent of
such prohibition or unenforceability without invalidating the remaining provisions hereof, and
any such prohibition or unenforceability in apy jurisdiction shall not invalidate or render
unenforceable such provision in any other jurisdiction. To the extent permitted by applicable
law, each of the parties hereby waives any provision of applicable law that renders any such
provision prohibited or unenforceable in any respect. ‘

Section 10.10 Signature of Beneficial Owners. Each Investor will execute the signature page
for Agreement of Assignee or Transferee Beneficial Owners of NAPLES TAMIAMI, DST in
substantially the form set forth in Exhibit D hereto (the “Signature Page”™) in connection with
their acquisition of a Beneficial Interest. By executing the Signature Page, each Investor hereby
acknowledges and agrees to be bound by the terms of the limited liability company agreement
for the Springing LI.C contemplated under Section 9.2 in the form substantially similar to that
set forth in Exhibit E hereto (the “Springing .LLC Agreement”) when and if such Springing LL.C
is formed. In addition, in light of their agreement to this Section 10.10, each Investor hereby
acknowledges and agrees that their signature to the Springing LLC Agreement will not be

required. SRS
THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK 5.; ;{;‘
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. IN WITNESS WEEREOF, cach of the parties has cavsed this Trust Agreement of NAPLES
- TAMIAMI, DST to be duly exscnted as of the day and year first above written.

THE INDIVIDUAL DEPOSITORS:

TO BE DETERMINED

THE SIGNATORY TRUSTEE:

ARC DST TRUSTEE, LLC
a Delaware limited liability company
. B
L
BY} ——-(——— A
Robert 1. Qk Meanager

THE DELAWARE TRUSTEE:

UNITED CORPORATE SERVICES, INC,
. ADelaware corporat:lcm

.4-"""'_'
By: Michae] Barr, Prcmdem

64279 484,00345595.1 Page-27 of 27
3004634 v1




Percentage Interest

Depositor
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EXHIBIT C
OWNERSHIP RECORDS OF
NAPLES TAMIAMI, DST

LAST REVISED April ___, 2016

Name: Mailing Address:

Percentage (%) Share of
Beneficial Interest

I hereby certify that the foregoing Ownership Records are complete and accurate as of the date

sef forth above.

69429.484.00345596.1

ARC DST TRUSTEE, LLLC

A Delaware limited liability company
not in its individual capacity, but solely
as Signatory Trustee

By: Robert J. Ambrosi, Manager

SR

sl o |
R o !
T T L

ey e

T re e Bt

A pormas w

me ™

T B {7

- tE

= iatiend

i o ‘?? F

RS

T et

X3

Page C-2




, EXHIBITD
AGREEMENT OF ASSIGNEE OR TRANSFEREE OF BENEFICIAL OWNERSHIP
DIVERSIFIED CORNERS, DST

The undersigned has received and reviewed, with assistance from such legal, tax, investment,
and other advisors and skilled persons as the undersigned has deemed appropriate, the Trust
Agreement of NAPLES TAMIAMI, DST, dated as of April ____, 2016 (the “Trust Agreement”),
by and among the parties listed on Schedule 1, as Depositor, ARC DST TRUSTEE, LLC as
Signatory Trustee, and United Corporate Services, Inc., as Delaware Trustee, and hereby
covenants and agrees to be bound by the Trust Agreement as 2 Beneficial Owner. All capitalizcd
terms used herein, and not defined herein- shall have the meanings given to such terms in the,

Trust Agreement. i o
TO o=

I

In connection with the purchase of the Beneficial Interest, the undersigned hereby: ?; L*i =
Y o

1. Represents and warrants that the undersigned: (i) understands and is aware that thel:c arg.

substantial uncertainties regarding the treatment of the undersigned's Beneficial Interestwae ‘rea}jc
estate for federal income tax purposes; (ii) fully understands that there is significant risk fthat: th&?
undersigned’s Beneficial Interest will not be treated as real estate for federal incomeé; ‘ta)ﬁ;
purposes; (iii) has independently obtained advice from .its legal counsel and/or accountant
regarding any tax-deferred exchange under Code Section 1031, including, without limitation,
whether the acquisition of the undersigned’s Beneficial Interest may qualify as part of a tax-
deferred exchange, and the undersigned is relying on such advice and not on the opinion of
counsel issued to the Trust or upon any statements made by the Depasitor, Signatory Trustee or
Delaware Trustee including but not limited to any of their respective directors, officers,
managers employees or affiliates, regarding the tax treatment of the Beneficial Interests; (iv) is
aware that the Internal Revenue Service (“IRS™} has issued Revenue Ruling 2004-86 (the
“Revenue Ruling”) specifically addressing Delaware statutory trusts, the Revenue Ruling is
merely guidance and is not a “safe-harbor” for taxpayers or sponsors, and, without the issuance
of a Private Letter Ruling on a specific offering, there is no assurance that the undersigned’s
Beneficial Interest will not be treated as a partnership interest for federal income tax purposes;
(v) understands that the Trust has not obtained a ruling from the IRS that the undersigned’s
Beneficial Interest will be treated as an undivided interest in real estate as opposed to an interest
in a partnership; (vi) understands that the tax consequences of an investment in the undersigned’s
Beneficial Interest, especially the treatment of the transaction described herein under Code
Section 1031 and the related “1031 Exchange” rvles, are complex and vary with the facts and
circumstances of each individual purchaser; (vii) understands that, notwithstanding that the
opinion of counsel issued to the Trust states that a purchaser’s Beneficial Interest “should” be
considered a real propelty interest and not a partnership interest for federal income tax purposes,
no assurance can be given that the IRS will agree with this opinion; and (viii) shall, for federal
income tax purposes, report the purchase of the Beneficial Interest by the undersigned as a
purchase by the undersigned of a direct ownership interest in the Real Estate.

2. Acknowledges that the undersigned (i) has received from the undersigned’s transferor or
assignor a all due diligence materials regarding the sale of the Beneficial Interests by the Trust
and the Trust Agreement, the Real Estate, the Transaction Documents and the Loan and (ii) is
familiar with and understands each of the foregoing including the risks associated with making
an investment in the Beneficial Interests.
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3. Represents and warrants that the undersigned, in determining to acquire the Beneficial
Interest, has relied solely upon the undersigned’s own due diligence and advice of the
undersigned’s legal counsel and accountants or other financial advisors with respect to the
suitability of investing in the Beneficial Interests, the tax and other consequences involved in
acquiring the Beneficial Interests and that the undersigned is not relying on any statement or
representation made by the Delaware Trustee, the Signatory Trustee or the Depositor.

4. Acknowledges that the Beneficial Interest being acquired will be governed by the terms
and conditions of the Trust Agreement, and under certain circumstances by the limited liability
company agreement conternplated under Section 9.2 of the Trust Agreement and attached as
Exhibit E thereto, both of which the undersigned accepts and by which the undersigned agrees by
execution hereof to be legally bound notwithstanding that his signature will not be required on
cither agreement.

5. Represents and warrants that the undersigned clthcr (i) is an Accredited Investor. (as.
defined by Rule 501 of Regulation D promulgated under the Securities Act), or (ii) is acqumng‘
the Beneficial Interest in a fiduciary capacity for a person meeting such condition. : b4

A

6. Represents and warrants that the Beneficial Interest being acquired will be dchﬁé& fop
the undersigned’s own account without a view to public distribution or resale and ﬂiat the=
o
undersigned has no contract, undertaking, agreement or arrangement to sell or otherwise Ii‘apsfcr
or dispose of the Beneficial Interest or any portion thereof to any other Person. o

i '"‘:

7. Represents and warrants that the undersigned (i) can bear the economic risk of the
purchase of the Beneficial Interest including the total Joss of the undersigned’s investment, (it)
has such knowledge and experience in business and financial matters, including the analysis of
or participation in real estate investments, as to be capable of evaluating the merits and risks of
purchasing Beneficial Interests, and (iii) if an individual, is at least 19 years of age.

8. Understands that the Beneficial Interest has not been registered under the Securities Act
of 1933, as amended (the “Securities Act™), or the securitics laws of any state and are subject to
substantial restrictions on transfer set forth in the Trust Agreement.

9, Understands that a legend will be placed on the Beneficial Ownership Certificale with
respect to restrictions on distribution, transfer, resale, assignment or subdivision of the Beneficial
Interest imposed by applicable federal and state securities [aws.

10.  Agrees that the undersigned will not sell or otherwise transfer or dispose of any
Beneficial Interest or any portion thereof unless (i) such Beneficial Interest is registered under
the Securities Act and any applicable state securities laws or, if required by the Trust (through
the Signatory Trustee), the undersigned obtains an opinion of counsel that is satisfactory to the
Trust that such Beneficial Interest may be sold in reliance on an exemption from such
registration requirements, provided that such opinion shall not be required for the assignment or
transfer by the Depositor or the Lender (or any affiliate, assignee or successor of the Lender),
and (ii) the transfer is otherwise made in accordance with the Trust Agreement.

11.  Understands that (i) the Trust has no obligation or intention to register any Beneficial
Interest for resale or transfer under the Securities Act or any state securities laws or to take any
action (including the filing of reports or the publication of information as required by Rule 144
under the Securities Act) which would make available any exemption from the registration
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requirements of any such laws, and (ii} the undersigned therefore may be precluded from selling
or otherwise transferring or disposing of any Beneficial Interest or any portion thereof for an
indefinite period of time or at any particular time.

12.  Understands that no federal or state agency including the Securities and Exchange
Commission, or the securities commission or authoritics of any other state has approved or
disapproved the Beneficial Interests, passed upon or endorsed the merits of the Trust’s offering
of Beneficial Interests or the accuracy or adequacy of the Memorandum, or made any finding or
determination as to the fairness of the Interest for public investment.

13.  Represents, warrants and agrees that, if the undersigned is acquiring the Beneficial
Interest in a fiduciary capacity, (i) the above representations, warranties, agreements,
acknowledgments and understandings shall be deemed to have been made on behalf of the
Person or Persons for whose benefit such Beneficial Interest is being acquired, (ii) the name of
such Person or Persons is indicated below the undersigned’s name, and (jii) such further
information as the Signatory Trustee deems appropriate shall be furnished regarding such Person
or Persons. o 3';
14.  Acknowledges and agrees that counsel to the Trust, the Depositor, the Signatory T{usteem
the Delaware Trustce and their Affiliates do not represent, and shajl not be deemed: ider-
applicable codes of professional responsibility, to have representcd or to be rcprcscnt{pg, :an?J
transferee or assignee, including the undersigned, in any way in connection with the tranéff,:r o
assignment of a Beneficial Interest. ~

15.  Agrees to indemnify, defend and hold harmless the Trust, Delaware Trustee, Dcpdsneﬂ
and Signatory Trustee, and each of their members, managers, shareholders, officers, directors,

employees, consultants, affiliates and advisors (collectively, the “Indemnified Persons™) of and
from any and all damages, losses, liabilities, costs and expenses (including reasonable attorneys’

fees and costs) that they may incur by reason of the untruth or inaccuracy of any of the
representations, warranties, covenants or agreements contained herein or in any other document
transferee or assignee has furnished to any of the foregoing in connection with this transaction.
In addition, if any person shall assert a claim to a finder's fee or real estate brokerage
commission on account of alleged employment as a finder or real estate broker through or under
the undersigned in connection with the undersigned’s acquisition of the Beneficial Interest, the
undersigned shall indemnify and hold the Indemnified Parties harmless from and against any
such claim. This indemnification includes, but is not limited to, any damages, losses, liabilities,
costs and expenses (including reasonable aitorneys’ fees and costs) incurred by the Indemnified
Parties defending against any alleged violation of federal or state securities laws, which is based
upon or related to any untruth or inaccuracy of any of the representations, warranties or
agreements contained herein or in any other documents the undersigned has furnished to any of
the foregoing in connection with this transaction, and against any failure of the transaction to
satisfy any Code Section 1031 requirements in connection with the undersigned’s exchange .
under such provisions. -

16.  Represents and wan-ants that neither the undersigned nor any Affiliate of the undersigned
(i) is 2 Sanctioned Person (defined below), (ii) has more than fifteen percent (15%) of its assets
in Sanctioned Countries {defined below), or (i) derives more than fifteen percent (15%) of its
operating income from investments in, or transactions with Sanctioned Persons or Sanctioned
Couniries. For purposes of the foregoing, a “Sanctioned Person” shall mean a Person named on
the list of “specially designated nationals™ or “blocked persons” maintained by theU.S. Office of
Foreign Assets Control (“OFAC") at: htip:/fwww.treasury.gov/resource-center/sanctions/SDN-
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List/Pagesl default.aspx, or as otherwise published from time to time, or (iv) an agency of the
government of a Sanctioned Country, (v} an organization controlled by a Sanctioned Country, or
(vi) a person resident in a Sanctioned Country, to the extent subject to a sanctions program

administered by OFAC. A “Sanctioned Country” shall mean a country subject to a sanctions
program identified on the list maintained by OFAC and available at
http:/fwww.treasury.gov/resource-center/sanctions/Programs/Pages/Programs.aspx,  or  as

otherwise published from time to time.

17.  The representations, warranties, acknowledgments, understandings and indemnities of
transferee or assignee set forth herein above shall survive the undersigned’s acquisition of the

Beneficial Interest.
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IN WITNESS WHEREOF, the undersigned has caused this Agreement of Assignee or

Transferee Of Beneficial Ownership in NAPLES TAMIAMI, DST to be duly executed as of the
day of , 2016.

Name:

Title:

STATE OF )
)8S.:

COUNTY OF )

On this __ day of
personally  appeared,

, 20135 before the undersigned, a notary public,

known to me to be the
of , and acknowledged that he, as an officer being
authorized so to do, executed the foregoing instrument for the purposes therein contained, by

signing the name of the by himself as an officer.

IN WITNESS WHEREOF I have hereunto set my hand and officia} seal.

Notary Publtc:
oo -
:’:H_} <
L =
. . 220 Tom
My Commission Expires: Lol o=
tom
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EXHIBITE
FORM OF LIMITED LIABILITY COMPANY AGREEMENT OF
NAPLES TAMIAMI, LLC
(Name to be confirmed pending availability at time of filing.)

THIS LIMITED LTABILITY COMPANY AGREEMENT (this “Agreement”) of NAPLES
TAMIAMI, LLC, a Delaware limited liability company (the “Company™), is made and entered
into as of . 20____ (the “Bffective Date”), by and among NAPLES
TAMIAMI, DST, a Delaware statutory trust (the “DST” or the “Trust”), ARC DST TRUSTEE,
LLC, a Delaware limited liability company (the “Signatory Trustee” or “Manager”), and the

persons whose names are set forth on Exhibit A of this Agreement (each a “Member”
collectively, the “Members”™).

RECITALS

WHEREAS, pursuant to the trust agreement of DST (the “Trust Agreement”), Signatory Trustee
is the signatory trustee of DST, and the Members collectively own al! of the beneficial interests
in DST (the Members in such capacity, the “Owners”).

WHEREAS, DST owns that certain real property located at 12631 Tamiami Trail, Naples,
Florida, as more particularly described in Exhibit B (the “Real Property™), and certain incidental
additional assets associated with the Real Property (the Real Property and all such additional

assets collectively the “Trust Property™), which property is subject to the Loan Documenls and
the Lease. . = '1:
2 r:';L wﬁ”
WHEREAS, the Signatory Trustee has determined that, to conserve and protect tﬁbvil‘rust-
Property, DST must be terminated as provided in Section 9.2 of the Trust Agreement. &} _;' oo
"'“ C J 37’
WHEREAS, pursuant to Section 9.2 of the Trust Agreement, the Company shall becﬁim th&.J
owner of the Trust Property (such property in the hands of the Company the “Property”’}; Whiclj-
shall remain subject to the Loan Documents and the Lease, Signatory Trustee shall become the™

manager of the Company (the “Manager”™), the Owners shall become the Members of the
Company, and the DST shall be terminated.

NOW THEREFORE, in consideration of the mutual covenants and agreements herein, the
parties agree as follows:

ARTICLE 1
FORMATION OF COMPANY

1.1 Authority. The Company has been formed in accordance with the requirements of the
Delaware Limited Liability Company Act {thc “Act”), and Signatory Trustce has been
designated the Manager of the Company. The Manager shall have the authority to perform, or
cause to be performed, such other filings, recordings and actions and will comply with ali

formation requirements under the Act and the laws of such other states in which the Company
elects to do business.

1.2  Membership; Rights and Obligations. Upon the consummation of the transactions
described in the Recitals, the Members will become members of the Company. The rights and

obligations of the Company and the Members will, except as otherwise provided herein, be
governed by the Act.
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1.3 Name. The name of the Company is “NAPLES TAMIAMI, LLC” and its affairs will be
conducted under the Company name or such other name(s) as the Manager may select. The
Manager will execute and file with the proper offices any and all certificates required by the
fictitious name or assumed name statutes of the states in which the Company elects to do
business. The Company will have the exclusive ownership of and right to use the Company
name.

1.4  Purposes of the Company. The purposes of the Company are: (i) to own, hold,
manage, develop, improve, lease, dispose of, finance and refinance or otherwise deal with the
Real Property; (ii) to assume and to satisfy the obligations of DST set forth in the Loan
Documents and the Lease; and (iii) to engage in such other activitics, enterprises, ventures and
undeliakings permitted under this Agreement and/or the Act that are necessary or appropriate to
the foregoing purposes.

1.5  Characterization. It is the intention of the Manager and the Members that the Company
constitute a partnership for federal, state and local income tax purposes. Each Member will
report .its Membership Interest in & manner consistent with the foregoing, and neither the
Manager nor any Member will take any action inconsistent with the foregoing.

1.6 Principal Office of the Company. The principal office of the Company is 1401 Broad
Street, Clifton, NJ 07013, or at such other place as the Manager may designate. The Company
may have other offices in such place or places as selected by the Manager.

1.7  Registered Office and Registered Agent. The registered agent of the Company in the
State of Delaware is United Corporate Services, and the registered office of the registered agent
1$874 Walker Road, Suite C, Dover, Delaware 19904, The Manager may from time to time in
accordance with the Act change any of the Company’s registered agents and/or registered offices
and designate a registered agent and registered office in each state the Company is required to
maintain or appoint one.

1.8 Term of Existence of the Company. The term of the Company commenced. upon thg
filing of its Certificate of Formation with the Secretary of State and will be perpetua) iinlesa
sooner terminated as provided in Article V1II. & L_] e
ZE

1.9  Provisions Relating to Loan. . :_‘_\
A

(a) This Sectlon 1.9 is intended to qualify the Company as a “Single Purpose E‘aﬁ‘y fm’
purposes of the Loan. So long as any portion of the Loan is outstanding, the provisioiis*of thie
Section 1.9 shall be in full force and effect; provided, however, that the provisions of thi§ SéctiS
1.9 shall be of no further force and effect at any time when no portion of the Loan is outstanding.
The terms of this Agreement are further limited by and subject to the provisions of the Financing

Documents while the Loan is outstanding.

RY

"~ (b)  With respeet to the Company, a “Single Purpose Entity” means a Delaware limited
liability company that at all times since its formation and thereafter:

(1)  shall not engage in any business or activity other than the ownership, operation
and maintenance of the Real Estate and activities incidental thereto:

(2) shall not acquire or own any assets other than fee interests in the Real Estate, such
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personal property as may be necessary and any cash collateral, if applicable, for the
operation of the Real Estate, and shall conduct and operate its business as presently
conducted and operated;

€)} shall preserve its existence and remain in good standing under the laws of the
jurisdiction in which it is organized,;

4) shal! not merge or consolidate with any other Person or liquidate and dissolve (or
suffer any liquidation of dissolution), or acquire by purchase or otherwise all, or
substantially all, of the business or assets of, or any stock or other evidence of beneficial
ownership of any other Person, except as a result of a Transfer Distribution;

(5) shall not take any action to dissolve, wind-up, terminate or liquidate in whole or
in part; to sell, transfer or otherwise dispose of all or substantially all of its assets; to
change its legal structure; or except for transfers permitted hereunder, transfer or permit
the direct or indirect transfer of any partnership, membership or other equity interests, as
applicable; or issuc additional partnership, membership or other equity interests, as
applicable; or seck to accomplish any of the foregoing;

6) shall not: (i) file or consent to the filing of any petition, either voluntary or
involuntary, to take advantage of any applicable insolvency, bankruptcy, liquidation or
reorganization statute; (ii) seek or consent to the appointment of a receiver, liquidator or
any similar official; or (iii) make an assignment for the benefit of creditors or take any
action in furtherance of the foregoing;

€)) shall not amend or restate its organizational documents if such change would
modify the requirements set forth in this Section 1.9; -

A

"%9

x,:-

(8) shall do all things necessary to observe organizational formalities ang: w:ll E{)t
take any actions in violation of or inconsistent with the terms and pr0v151o§§,of
Agreement or other applicable organizational documents;

! "‘ L]

._”

)] shall not own any subsidiary or make any investment in, any other Pcrsoh—,

w :i‘
(10)  shall not commingle its funds and assets with the funds and assets of any othcr
Person and shall hold all of its assets in its own name and in such a manner that it will not
be difficult to segregate, ascertain or identify its individual assets from those of another
Person;

gh:8 H“f ?

(11)  shall not incur any debt, secured or unsecured, direct, contingent or absolute

(including, without limitation, guaranteeing any obligation), other than the Loan,

obligations to Tenant under the Lease or to other tenants or occupants of the Real Estate,
and customary unsecured trade payables incurred in the ordinary course of owning and
operating the Real Estate and payable within thirty (30) days;

(12}  shall maintain its records, books of account, bank accounts, financial statements,
accounting records and other entity documents separate and apart from those of any other
Person and shall not list its assets as assets on the financial statement of any other Person;
provided, however, that the Company’s assets may be included in a consolidated
financial statement of its Affiliate provided that (i) appropriate notation shall be made on
such consolidated financial statements to indicate the separateness of the Company from
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such Affiliate and to indicate that the Company’s assets and credit are not available to
satisfy the debts and other obligations of such Affiliate or any other Person, and (11) such
assets shall also be listed on the Company’s own separate balance sheet;

(13)  shall only enter into any contract or agreement with any Member or Affiliate of
the Company or any guarantor, or any general partner, member, principal or Affiliate
thereof, upon terms and conditions that are intrinsically fair and substantially similar to
those that would be available on an arm’s-length basis with third parties;

(14)  shall not maintain its assets in such a manner that it will be costly or difficult to
segregate, ascertain or identify its individual assets from those of any other Person;

(15)  shall not assume or guaranty the debts of any other Person, hold itself out to be
responsible for the debts of another Person, or otherwise pledge its assets for the benefit
of any other Person or hold out its credit as being available to satisfy the obligations of
any other Person;,

(16)  shall not make any loans or advances to any other Person and shall not acquire
obligations or securities of its Affiliates;

(17)  shall file its own tax returns separate from those of any other Person, except to the
extent that the Company is treated as a “disregarded entity” or investment Company for
tax purposes and is not required to file tax returns under applicable law, and pay any
taxes required to be paid under applicable law;

(18)  shall hold itself out to the public as a legal entity separate and distinct from any
other Person and conduct its business solely in its own name and through its own
authorized directors, officers, managers, employees and agents, shall correct any knowy
misunderstanding regarding its status as a separate entity and shall not 1dcnt1ff‘1tsclfﬁx
any of its Affiliates as a division or part of the other; T ZE

[ -) .
(19)  shall maintain adequate capital for the normal obligations reasonably foresceable
in a business of its size and character and in light of its contemplated business oggratlonx

and shall remain solvent and pay its debts and liabilitics from its assets as the same“shaib
become due; : 1‘- ~,'1 £
: = <N

(20)  shall allocate fairly and reasonably shared expenses (including, without lilhitation,
shared office space) and use separate stationery, invoices and checks;

(21)  shall pay its own liabilities, obligations and indebtedness (including, without
limitation, salaries of its own employees, administrative expenses and operating
expenses) from its own funds;

(22) shall not acquire obligations or securities of its Beneficial Owners;

(23)  shall not permit any Affiliate or constituent party independent access to its bank
accounts;

(24) shall maintain a sufficient number of employees (if any) in light of its
contemplated business operations; shall, to the extent its office, if any, is located in the
offices of any of its affiliates, pay fair market rent for its office space located therein and
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its fair share of any overhead costs with respect thereto;

 (25) shall make investments directly or by brokers engaged and paid by the it or its
agents (provided that if any such agent is an affiliate of the Company it shall be
compensated at a fair market rate for its services);

(26)  shall not become involved in the day-to-day management of any other person;

(27)  shall conduct its business so that the assumptions made with respect to it in the
Non-Consolidation Opinion (as defined in the Mortgage) shall be true and correct in all
respects,

Failure of the Manager or Members to comply with any of the foregoing covenants or any other
covenants contained in this Agreement shall not affect the status of the Company as a separate
legal entity or the limited liability of the Beneficial Owners.

(c) Notwithstanding any other provision of this Agreement and any provision of law that
otherwise so empowers the Company, so long as any obligation evidenced or secured by any of
the Financing Documents rematns outstanding, the provisions of this Section 1.9 may not be
amended without the consent of the Lender.

ARTICLE II
MEMBERSHIP INTERESTS: CAPITAL CONTRIBUTIONS

2.1 Membership Interest. Each Member’s percentage ownership interest in the Company
shall be equal to such Member’s beneficial ownership interest in DST immediately prior to the
transactions described in the Recitals. The amount of each Member’s percentage ownershlp
interest in the Company (“Membership Interest™) is set forth opposite such Member® s‘namecm
Exhibit C hereto. The Company Property shall be owned by the Company as an entxty afy,
insofar as pcrrmtted by applicable law, no Member shall have any ownership mter—ést -in the
Company Property in his or her individual name or right, and a Member’s Membcrshlﬁ Interﬁst
shall be personal property for all purposes. ,., N

. "‘1
Ee)

2.2 Capital Contributions. : o

LI’J *'"

—

9% :8 HY

(a) Each Member will be credited with an initial capital contribution ? Capllal
Contribution”} in the amount set forth opposite such Member’s name on Exhibit A hereto, which
amount shall be equivalent to the value of such Member’s interest as an Owner in the DST.

(b) ~ The Manager may request at any time that the Members make additional Capital
Contributions to the Company on a pro rata basis in proportion to each Member’s Membership
Interest. The Members are not required to comply with any such request. The Manager shall
adjust the Members’ Capital Contributions and Membership Interests set forth on Exhibit C
hereto to equitably reflect any additional capital contributions made by the Members.

ARTICLE @Il
ACCOUNTING, ALLOCATIONS AND DISTRIBUTIONS

31 Books of Account.

(a)  The Manager shall maintain the books of account of the Company,
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(b) The books of account will be closed promptly after the end of each calendar year, which
will be the Company’s fiscal year (“Fiscal Year”). Promptly after the close of the Fiscal Year
(but in all events within 90 days thereafter), the Company will cause to be prepared such
partnership income.tax information and other returns required under applicable law and
regulation, including any and all statements necessary to advise all Members promptly about
their investment in the Company for federal income tax reporting purposes. The Manager will
be responsible for the prompt filing and delivery of all such returns and statements. All elections
and options available to the Company for tax purposes will be taken or rejected by the Company
in the sole discretion of the Manager.

32  Capital Accounts. A separate capital account (“Capital Account™) shall be maintained
for each Member. Each Member’s initial Capital Account shall be equal to the amount of such
Member’s Capital Contribution. Thereafter, each Member's Capital Account will, inter alia, be
increased by (i) the amount of money contributed by such Member to the Company, (i) the fair
market value of property contributed by such Member to the Company (net of liabilities secured
by such contributed property that the Company is considered to assume or take subject to under
Code Section 752) and (iii) allocations to such Member of Company income and gain (or items
thereof), including income and gain excmpt from tax; and decreased by (iv) the amount of
money distributed to such Member (as a Member) by the Company, (v) the fair market value of
property distributed to such Member {as a Member) by the Company (net of lLiabilities secured
by such distributed property that such Member is considered to assume or take subject to under
Code Section 752), (vi) allocations to such Member of expenditures of the Company described in
Code Section 705(2)(2)(B) and (vit) allocations to such Member of Company loss and deduction
(or items thereof).

3.3  Profit and Loss Allocations. Except as otherwise required by Code Section 704 and the
Treasury Regulations thereunder, net profit or net loss of the Company, determined for income
tax purposes, will be allocated to the Members pro rata with their Membership Interests.

34  Special Tax Allocations. In accordance with Code Sections 704(b) and 704(c) and the
Treasury Regulations thereunder, income, gain, loss and deduction with respect to any asset
contributed 1o the capital of the Company will, solely for tax purposes, be allocated among the
Members so as to take account of any variation betwcen the adjusied basis of such property to,
the Company for federal income tax purposes and its fair market value at the time of cont:nbutlofin

to the Company. e
R
A
35 Distributions. AN
ry
S Im

=
(a) Company Cash Flow for any Fiscal Year will consist of all cash lecclvcEds:y e
Company (other than as a capital contribution) less cash expenditures for Compang,delgg
expenses, capital expenditures and reasonable reserves as determined by the Managtﬁ-nﬁts sele
discretion. -

(b) Company Cash Flow for any Fiscal Year will be distributed to the Members in proportion
to their Membership Interests.

(¢)  No Member has the right to partition, or otherwise demand an in kind distribution of, the
Company Property. If the Company distributes Company Property to the Members, the fair
market value of such property at the time of such distribution will be determined by the Manager
in its sole discretion, and any such distribution will be made to the Members in proportion to
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their Membership Interests.

ARTICLETY,
RIGHTS, DUTIES, LIABILITIES AND RESTRICTIONS OF THE MANAGER

4.1 The Manager. The Manager will have the sole and exclusive right to manage, control
and conduct the affairs of the Company and to manage the Company Property including, but not
[imited to: (i) entering into any agreement for the sale, transfer, or exchange of all or any
substantial portion of the Real Estate; (ii) entering into, modifying, extending, renewing or
canceling the Lease or any other lease with respect to the Real Estate; (iii) entering into,
modifying, extending, renewing or canceling any agreement pertaining to any indebtedness to be
secured in whole or in part by any mortgage, trust deed, pledge, lien or other encumbrance upon
the Real Estate (other than the assumption by the Company of the Loan and the obligations of
DST under the Loan Documents, consent to which is deemed to have been given); (iv)
developing, re-developing, improving or otherwise dealing with the Real Estate (iv) admitting
new Members to the Company in exchange for Capital Contributions by snch persons to the

Company. Notwithstanding the foregoing, the Manager shall have no authority to take any

action in violation of Section 1.9 above.

4.2  Duties and Responsibilities of the Manager. The Manager will diligently, faithfully
and competently perform its duties and responsibilities, and will devote such time to the
Company’s business as, in the judgment of the Manager, is reasonably required. No fee shall be
payable to the Manager for management of the affairs of the Company.

43  Officers of the Company. The Manager may appoint one or more persons to serve as
officers of the Company, in such capacities and with such delegated rights and powers as the
Manager may approve; provided, however, that no such officer will have any different or greater
rights and powers than the Manager. The Manager may provide that compensation be- Pald to

persons who provide services to the Company as officers. e L
Ir 4 -‘-"
44  Expenditures by Manager. The Company will reimburse the Manager and its A?ﬁ!xates.
for any costs and expenses reasonably incurred by them on behalf of the Company. Hé f% o
""I"I . D

4.5  Potential Conflicts. The Company may purchase goods or services from the Maﬁ'ager 95
its Affiliates, provided that any such transaction will be conducted on commercially reﬁ:mabk..
terms. The Manager may engage in business ventures of any nature and de@nptlcﬁl‘\
~ independently or with others, including, but not limited to, the business or businesses engaged in
by the Company, and neither the Company nor any of the other Members will have any rights in
or to such independent ventures or the profits derived therefrom.

4.6  Liability of Manager. The Manager will not be liable to any Member or the Company
for honest ristakes of judgment, or for action or inaction, taken reasonably and in good faith for
a purpose that was reasonably believed to be in the best interests of the Company, or for losses
due to such mistakes, action or inaction, or for the negligence, dishonesty or bad faith of any
employee, broker or other agent of the Company. The Manager may consult wilh counsel and
accountants in respect of Company affairs and be fully protected and justified in any action or
inaction that is taken in accordance with the advice or opinion of such counsel or accountants,
provided that they will have been selected with reasonable care. The Members will look solely
to the Company Property for the return of their capital and, if the assets of the Company
remaining after payment or discharge of the debts and liabilities of the Company are insufficient
to return such capital, they will have no recourse against the Manager for such purpose. The
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provisions of this Section 4.6 will not relieve.the Manager of any liability, notwithstanding any
of the foregoing to the contrary, by reason of the gross negligence, willful misconduct or
intentional wrongdoing or to the extent (but only to the extent) that such liability may not be
waived, modified or limited under applicable law, but will be construed so as to effectuate the
provisions of this Section 4.6 to the fullest extent permitted by law,

4.7  Indemnification. The Company shall indemnify the Manager, in its individual capacity,
from and against, any and all liabilities, obligations, losses, damages, taxes, claims, actions, suits,
costs, expenses and disbursements including reasonable legal fees and expenses which may be
imposed on, incurred by or asselied at any time against them, in their individual capacities and
not indemnified against by other Persons; which relate to or arise out of the Company Property
or the Loan Documents, The indemnities contained in this Section 4.8 shall survive the
termination of this Agreement.

4.8  Successor to Manager. If the Manager resigns, a successor manager will be selected by
Members helding a majority of the Membership Interests. The Manager shall not be permitted to
resign at any time the Loan remains outstanding without the approval of Lender.

4.9  Tax Matters Partner. The Manager will be the Company’s Tax Matters Partner as
defined in Code Section 6231(a)(7) (the “TMP”). The TMP will have the right to resign as such
by giving 30 days written notice to the Members. Upon the resignation of the TMP, a successor
TMP will be selected by the Manager. The TMP will employ experienced tax counsel to
represent the Company in connection with any audit or investigation of the Company by the
Internal Revenue Service (the “Service™) and in connection with all subsequent administrative
and judicial proceedings arising out of such audit. The Company will not be obligated to pay
any compensation to the TMP in his capacity as such; provided, however, that all reasonable
expenses incurred by the TMP in serving as the TMP will be Company expenses and the TMP
will be reimbursed by the Company in accordance with Section 4.4 above. The TMP will keep
the Members informed of all administrative and judicial procecd'mgs as required .by Code
Section 6223(g), and will furnish to each Member who so requests in writing a copy. of e4¢h
notice or other communication received by the TMP from the Service, except such llDthCS:ﬂ{
communications as are sent directly to such Member by the Service. o
et ™

ARTICLE V e

MEMBERS el

n

.ﬂé
A

1
g4:8 WY

5.1 Powers of the Members. Notwithstanding anything to the contrary in this Agremant a9
long as any obligation evidenced or secured by any of the L.oan Documents remains outstandmg
and not discharged in full, the Members will have no right to vote on any matters relating to the
Company or its assets.

5.2  Liability. No Member will be personally liable for any of the debts of the Company or
any of the losses thereof beyond the amount of such Member’s Capital Contribution to the
Company.

53  Meetings of the Members. A meeting of the Members may be called at any time by the
Manager or by Members holding more than twenty five percent (25%) of the Membership
Interests. The meetings will be held at the Company’s principal place of business or any other
place designated by the Manager. The Manager will give the Members at least ten (10) days
prior written nolice stating the time, place and purpose of the meeting. At a meeting of the
Members, the presence of Members holding more than fifty percent (50%) of the Membership
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Interests, in person or by proxy, will constitute a quorum. A Member may vote either in person
or by written proxy signed by the Member or by his, her or its duly authorized attorney in fact.
Persons present by telephone will be deemed to be present “in person” for purposes hereof.

ARTICLE VI
ASSIGNMENT PROVISIONS

6.1  Transfers by Members.

(a)  Subject to Section 6.2, a Member may Transfer some or all of its Membership Interests in
the Company. For purposes hereof, “Transfer” means, when used as a noun, any sale,
hypothecation, pledge, assignment, gift, or other transfer, be it voluntary or involuntary, to any
person, inter vivo, testamentary, by operation of laws of devise and descent or other laws, and,
when used as a verb, to sell, hypothecate, pledge, assign, gift or otherwise transfer to any person,
be it voluntarily or involuntarily, inter vivo, testamentary, by operation of the laws of devise or
descent or any other laws.

(b) Notwithstanding anything contained herein to the contrary, no Transfer of any

Membership Interest will be permitted if such Transfer would: (i) be in contravention of or

constitute an event of default under the Loan Documents; (ii) result in a termination of the

Company for federal income tax purposes that would have a material adverse effect on the

Company or any of the Members; (iii} result in the Company not qualifying for an exemption

from the registration requirements of any applicable federal or state securities laws; (iv)’ircsultﬁ*n

any violation of any applicable federal or state securities laws; (v) result in the Company havmg

to register as an investment company under the Investment Company Act of 1940, as arﬂcnded‘

(vi) require the Company, the Manager or any affiliate to register as an investment advmﬁi‘ undm
the Investment Advisers Act of 1940, as amended; or (vii) result in the Company being tt?,’zpted a.é-
a publicly traded partnership for federal tax purposes.

T‘I

y—n— ( -'; Co
6.2  General Provisions. The following rules will apply to the Transfer of mterests;m th{;
Company. =

(a) no person will be admitted as an assignee or transferee hereunder unless and until: (i) the
Manager has, in its sole discretion, consented to such transfer; (i) the assignment is made in
writing, signed by the assignor and accepted in writing by the assignee, and a duplicate original
of the assignment is delivered to and accepted by the Manager; (iii) the prospective assignee
executes and delivers to the Company a written agreement, in form and substance satisfactory to
the Manager, pursuant to which said person agrees to be bound by this Agreement; and (iv) an
appropriate amendment hereto is executed and, if required, filed of record;

{b) the effective date of such assignment or admission will be no earlier than the date that the
documents specified in subsection (a) above are delivered to and accepted by the Manager,

{c) the Company- and the Manager will treat the assignor of the assigned interest as the
absolute owner thereof and will incur no liability for distributions made in good faith to such
assignor prior to such time as the documents specified in subscchon (a) above have been
delivered to and accepted by the Manager,

(d) unless admitted as a Member to the Company by the Manager pursuant to the provisions
of Article VII, the assignee or transferee of an interest in the Company hereunder will not be
entitled to become or exercise any rights of a Member, but will, to the extent of the interest
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acquired, be entitled only to the predecessor Member's Membership Interest in the Company.
No person, including the legal representatives, heirs or legatees of a deceased Member, will have
. any rights or obligations greater than those set forth herein and no person will acquire an interest
in the Company or become a Member except as permitted hereby;

(e} the costs incurred by the Company in processing an assignment (including atiorneys’
fees) will be borne by the assignee, and will be payable prior to and as a condition of admission
to the Company; and

() upon the Transfer of a Membership Interest which satisfies this Scction 6.2, Exhibit A to
this Agreement will be revised to reflect such Transfer.

ARTICLE VI
ADMISSION OF ADDITIONAL MEMBERS: RESIGNATIONS AND WITHDRAWALS

7.1 Admission of Additional Members.

(a) Subject to compliance with applicable securities laws, the Loan Documents and this
Agreement, new Members may be admitted to the Company in exchange for Capital
Contributions by such persons to the Company in the manner provided in Section 4.1 of this
Agreement. The Members hereby grant the Manager the power of attorney to amend the
Company’s Certificate of Formation and this Agreement to effect any issuance of Membership
Interests pursnant this subsection. Upon the admission of any new Members to the Company,
the Manager shall adjust the Members’ Membership Interests set forth on Exhibit A hereto to
equitably reflect the Capital Contributions made by new Members.

(b) Additional Members admitted pursuant to Section 7.1a) will be entitled o all of the
rights and privileges of the original Members hereunder and will be subject to all of the
obligations and restrictions hereunder, and in all other respects their admission will be subject to
all of the terms and provisions hereof.

(c). No Member shall have any preemptive or similar rights to increase or mdmtam such
Member's Membership Interest in the Company.

-
o "J "E

"I: I .J"v-
7.2 Resignations and Withdrawals, A Member who withdraws from the Company vall '.'.'"."I
forfeit all Membership Interests and rights as a Member, including his right to re%mve y
distributions from the Company and the right to vote. Upon the withdrawal of a Membcr e T
Company will not have any obligation to purchase such Member’s Membership Interests or gy [
part thereof. The Manager shall adjust the Members® Membership Interests set forth an~Exh@1t
A hereto to equitably reflect the withdrawal of a Member. oo

ARTICLE VIII
TERMINATION AND WINDING UP

8.1  Termination.
(a) The Company will terminate upon the earlier to occur of the following:

6)) The Manager and Members holding a majority of the Membership Interests vote
to terminate the Company; or
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(i)  The Company’s sale, exchange or other disposition of the Real Property.

(b) Notwithstanding the foregoing, or any other provision of this Agreement to the contrary,
for so long as the Company’s obligations under the Loan Documents remain outstanding, the
Company may not be terminated without the prior written consent of the Lender.

(c) This Agreement generally and Article VIII in particular will govern the conduct of the
parties during the winding up of the Company.

8.2  Liquidation Procedures. Upon termination of the Company, the Company’s affairs wiil
be wound up and the Company will be dissolved.- A proper accounting will be made of the profit
or loss of the Company from the date of the last previous accounting to the date of termination.

8.3  Liquidating Trustee. Upon the winding up of the Company, the Manager will act as the
liquidating trustee or will appoint a liquidating trustee. The liquidating trustee will have full
power to sell, assign and encumber the Company Propelty. All celtificates or notices thereof

‘required by law will be fited on behalf of the Company by the liquidating trustee.

8.4  Distribution on Winding Up. The proceeds of liquidation will be applied by the end of
the taxable year in which the liquidation occurs or, if later, within 90 days afier the date of such
liquidation, in the following order.

(2) first, to the creditors of the Company, in the priority and to the extent provided by law;
and

(b) thereafter, to the Members in proportion to their Membership Interests.

8.5 No Dissolutions, The bankruptcy, death, dissolution, liquidation, termination or
adjudication of incompetency of a Member shall not cause the termination or dissolution of the
Company and the business of the Company shall continue. Upon any such occurrence, the
trustee, receiver, executor, administrator, committee, guardian or conservator of such Member
{an “assignee™) shall have all the rights of such Member for the purpose of settling or managing
its estate or property, subject to satisfying conditions precedent to the admission of such assignee
as a substitute Member. The transfer by such trustee, receiver, executor, administrator,
committee, guardian or conservator of any Membership Interest shall be subject to all of the
restrictions, hereunder to which such transfer would have been subject if such transfer had been

made by such bankrupt, deceased, dissolved, liquidated, terminated or incompetent Merdﬁar
ARTICLE IX J; iF}.’
GENERAL PROVISIONS 0N

"T‘lc

9.1  Definitions. The following items not otherwise defined herein will have the mgam
ascribed to them below

9*:-8034v zuws

(a) “Affiliate” (whether or not such term is capitalized) shall mean, with respe?:l to any
specified Person, any other Person (i) owning beneficially, directly or indirectly, any ownership
interest in such specified Person, (i1) directly or indirectly controlling or controlled by or under
direct or indirect common control with such specified Person, or (jii) who is an immediate family
member of such Person.
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(b) “Code” shail mean the Internal Revenue Code of 1986, as amended from time to time.

(¢)  “Control” (whether or not such term is capitalized) when used with respect to any
specified Person, shall mean the power to direct the management and policies of such Person,
directly or indirectly, whether through the ownership of voting securities, by contract or
otherwise; and the terms “controlling” and “controlled” shall have meanings correlative to the
foregoing.

(d) “Lease” shall mean that lease agreement relating to the Real Estate with all amendments,
supplements and modifications thereto.

(e) “Lender” shall mean [BANKUNITED, N.A.], or an affiliate therecf, and its successors
and assigns with respect to the Loan.

H “Loan’ shall mean that certain loan or loans from Lender to the Trust in the approximate
amount to be determined or as much thereof as remains outstanding as evidenced and secured by
the Loan Documents.

(g)  “Loan Documents” shall mean any and all documents evidencing or securing the Loan or
any assumptions thereof including, without limitation, any promissory notes (individually, a
“Note” and collectively, “Notes™), mortgages, deeds of trust, deeds to secure debt, assignments
of leases and Tents, indemnity agreements, certificates, escrow agreements, consents or
subordination agreements or the functional equivalent of any of the aforementioned, and any and
all other documents related to the Loan.

(h) “Person” (whether or not such term is capitalized) shall mean a natural person,
corporation, limited partnership, general partnership, limited liability company, joint stock
company, joint venture, association, company, trust, bank trust company, land trust, business
trust, statutory trust or other organization, whether or not a legal entity, and a government or
agency or political subdivision thereof

(i) “Section” shall mean a section m this Agreement unless the context clearly indicates
otherwise. e
_ Lo

(j)  “Tenant” shall mean the person identified as the tenant in the Lease. S ==
. I :-.‘ —

(k)  “Treasury Regulations” shall mean U.S. Treasury Regulations promulgated ,l,qfder the
Code. M= o
-

92  Notices. All notices, offers or other communications required or permitted to‘,%b:e given
pursuant to this Agreement will be in writing and will be considered as properly giveir ot mide
upon persenal delivery or on the third business day following mailing from within the United
States by first class United States mail, postage prepaid, certified mail return receipt requested,
and addressed to the address of the Company set forth in Section 1.6, if to the Company, and to
the address beneath a Member’s name on the signature pages hereto, if to a Member. Any
Member may change its address by giving fifteen (15) days’ advance writien notice stating its
new address to the Manager. The Company may change its address by giving fifteen (15) days’
advance written notice to the Members stating its new address. Commencing with the giving of
such notice, such newly designated address will be such Member’s address for purposes of all
notices or other communications required or permitted to be given pursuant to this Agreement.

69420.484.00345556.1 Page E-12




9.3  Third Party Reliance. Third .parties dealing with the Company shall be entitled to
conclusively rely on the signature of the Manager and/or any officer of the Company to bind the
Company.

94  Successors. This Agreement and zil the terms and provisions hereof will be binding
upon and will inure to the benefit of all Members and their Jegal representatives, heirs,
successors and permitted assigns, except as expressly herein otherwise provided.

95  Governing Law, This Agreement will be construed in conformity with the laws of the
State of Delaware, without regard to coalflicts of law provisions.

9.6  Benefits of Agreement; No Third-Party Rights. Except for the Lender, its successors
or assigns as holders of the Loan with respect to the provisions related to the Single Purpose
Entity nature of the Company, (i) none of the provisions of this Agreement shall be for the
benefit of or enforceable by any creditor of the Company or by any creditor of the Members, and
(i1) nothing in this Agreement shall be deemed to create any right in any Person (other than
Covered Persons) not a party hereto, and this Agreement shail not be construed in any respect to
be a contract in whole or in part for the benefit of any third Person. The Lender, its successors or
assigns are intended third-party beneficiaries of this Agreement and may enforce the provisions
related to the Single Purpose Entity nature of the Company.

9.7 Counterparts. This Agreement may be executed in counterparts; each of which wilt be
an original, but all of which will constitute one and the same instrument.

9.8  Pronouns and Headings. As used herein, all pronouns will include the masculine,
feminine, neuter, singular and plural thereof wherever the context and facts require such
construction- The headings, titles and subtitles herein are inserted for convenience of reference
only and are to be ignored in any construction of the provisions hereof

9.9  Members Not Agents. Nothing contained herein will be constmcd to constitute any
Member the apent of another Member, except as specifically provided herein, or in any TNann&r
to limit the Members in the carrying on of their own respective businesses or acuvmes r= "v pud
"Lf : P
--c
9.10 Entire Understanding. This Agreement constitutes the entire understanding wieng-the
Members and supersedes any prior understanding and/or written or oral agreements amﬁmg tHatn
with respect to the Company. L5 §
o
911 Severability. If any provision of this Agreement, or the application of such pthslog,,Io
any person or circumstance, will be held invalid by a court of competent jurisdigtion, <the
remainder of this Agreement, or the application of such provision to persons or circumstances

other than those to which it is held invalid by such court, will not be affected thereby.

9.12 Further Assurances. Each of the Members will hereafter execute and deliver such
further instruments and do such further acts and things as may be required or nsefu} to caTIy
out the intent and purpose of this Agreement and as are not inconsistent with the terms hereof.
Recognizing that each Member may find it necessary from time to time to establish to third
parties; such as accountants, banks, mOltgagees or the like, the then current status of
performance hereunder, each Member agrees, upon the written request of another Member
(including the Manager, for and on behalf of the Company), from time to time, to furnish
promptly a written statement of the status of any matter pertaining to this Agreement or the
Company to the best of the knowledge and belief of the Member making such statements.
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IN WITNESS WHEREOF, the undersigned have executed this Limited Liability Company
Agreement of NAPLES TAMIAMI, LLC this

MANAGER:

ARC DST TRUSTEE, LLC,

a Delaware limited liability company

V By: Robert I. Ambrosi, Manager

MEMBER:

Signature

Print Name & Title

Address

City, State & Zip Code
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EXHIBIT A
TO THE
LIMITED LIARILITY COMPANY OPERATING AGREEMENT OF
NAPLES TAMIAMI, LLC
CAPITAL CONTRIBUTION
NAME AND ADDRESS OF CAPITAL MEMBERSHIP
MEMBER . CONTRIBUTION INTEREST
TOTAL 100.00%
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