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TRANSMITTAL LETTER

Department of State
Division of Corporations
P.O. Box 6327
Tallahassee, FL 32314

SUBJECT: US INDUSTRIAL REIT Il - DISTRIBUTION

Enclosed is an original and one (1) copy of the Declaration of Trust and a check for:

FEES

Declaration of Trust $350.00
OPTIONAL:

Certified Copy $ 875

FROM: PEGGY SIEFKEN

- Name (Printed or typed)

9830 COLONNADE BLVD., SUITE 600

Address

SAN ANTONIO, TEXAS 78230-2239

City, State & Zip
210-641-8464

Daytime Telephone number



@ CT Co rpo ration 1203 Governors Square Blvd, 850 222 1092 tel

Tallahassee, FL 32301-2960 850 878 5368 fax
www.ctlegalsolutions.com

December 1, 2010

Department of State, Florida
Clifton Building

2611 Executive Center Circle
Tallahassce FLL 32301

Re: Order #:  R003782 SO
Customer Reference 1:  None Given
Customer Reference 2: None Given

Dear Department of State, Florida:

Please obtain the following:
US Industrial REIT 11T - Distribution (TX)

ualification
Florida

Enclosed please find a check for the requisite fees. Please return document(s) to the attention of the
undersigned.

I for any reason the enclosed cannot be processed upon receipt, please contact the undersigned immediately
at (850} 222-1092. Thank you very much for your help.

Sincerely,

Christina  McNeair
CL. Operations Specialist
Christina. McNeair@wolterskluwer.com
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FLORIDA DEPARTMENT OF STATE
Division of Corporations

December 2, 2010

CT CORPORATION

SUBJECT: US INDUSTRIAL REIT HI - DISTRIBUTION
Ref. Number: W10000055869

We have received your document for US INDUSTRIAL REIT Il - DISTRIBUTION
and your check(s) totaling $350.00. However, the enclosed document has not
been filed and is being returned for the following correction(s): )

The registered agent must sign accepting the designation.

Please return the corrected original and one copy of your document, along with a
copy of this letter, within 60 days or your filing will be considered abandoned.

If you have any questions concerning the filing of your document, please call
(850) 245-6962.

Valerie Herring
Regulatory Specialist Il Letter Number: 910A00027985
New Filing Section :

www.sunbiz.org
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AFFIDAVIT TO THE FLORIDA SECRETARY OF STATE .
TO FILE OR QUALIFY {ODEC -1 B Q5

i ]

US INDUSTRIAL REIT Ill - DISTRIBUTION ey e ey e e
SECRETARY OF STATE

TALLAHASSEE, FLORIDA

A real estate investment TRUST

In accordance with Section 609.02 of the Florida Statutes, pertaining to

Common Law Declarations of Trust, the undersigned, the Chairman of the
Board of Trustees of US INDUSTRIAL REIT JIl - DISTRIBUTION a

(Name of Trust)
Trust hereby affirms in order to file or qualify

TEXAS

(State)
US INDUSTRIAL REIT Ili - DISTRIBUTION _in the State of Florida.

(Name of Trust)

1. Two or more persons are named in the Trust.

2. The principal address is 9830 COLONNADE BLVD., SUITE 600

SAN ANTONIO, TEXAS 78230-223%

3. The registered agent and street address in the State of Florida is:
C T Corporation System, 1200 South Pine Island Road, Plantation, FL 33324

4. Acceptance by the registered agent: Having been named as registered
agent to accept service of process for the above named Declaration of Trust
at the place designated in this affidavit, | hereby accept the appointment as

tered ggent anem'iseMCcNeiairhis capacity.
stant Secretary

{Signature of Registered Agent)

5. I certify that the attached is a true and correct copy of the Declaration of
Trust under which the association proposes to conduct its business in

Florida. _ﬂ/

Name: T/ { g(/
, i
NOTARY Chairman of the Boar OP Tt Trust Managers
Filing Fee: $350.00

Certified Copy: $ 8.75 (optional)
CR2E063(3/00) .



STATE OF TEXAS

COUNTY OF BEXAR

v Ot STATE

™ A

This instrument was acknowledged before me on November 17, 2010 by T. Patrick
Duncan, Chairman of the Board of Trust Managers of US Industrial REIT ilf — Distribution, a

PEGGY SIEFKEN
Notary Pubhc

Stae

Texas real estate investment trust, on behalf of said trust.

iefken, Néfary Public

cegy
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DECLARATION OF TRUST
US INDUSTRIAL REIT I11 - DISTRIBUTION

The undersigned, acting as the Trust Managers of a real estate investment trust under the
Texas Business Organizations Code (the “Texas BOC™), hereby adopt the following Declaration

of Trust (this “Declaration of Trust").

ARTICLE !

The name of the trust (the “Trust”) is “US Industrial REIT Il - Distribution.” An
assumed name certificate setting forth such name has been filed in the manner prescribed by law.

ARTICLE 11

The Trust is formed pursuant 1o the Texas BOC and has the following as its purpose and

powers:

To purchase, hold, lease, manage, sell, exchange, develop, subdivide and improve
real property and interests in real property (including ownership interests in one or
more business entities that own real property or interests in real property), and in
general, to carry on any other business and do any other acts in connection with
the foregoing and to have and exercise all powers conferred by the laws of thc
State of Texas upon real estate investment trusts formed under the Texas BO

and to do any or all of the things hereafter set forth to the same extent as natural—-~~
persons might or could do. The term “real property” and the term “interests in reafc .
property” for the purposes stated herein shall not include severed mineral, oil 0:12 a3
gas royalty interests. The Trust shall have all of the powers granted to real estalé" <
investment trusts by the Texas BOC (including, without limitation, the power to=,,
lend money for its trust purposes, invest and reinvest its funds, and 10 take andb“-
hold real and personal property as security for the payment of funds so loaned ogm
invested) and all other powers necessary or appropriate to promote, effect and
attain the purposes for which the Trust is organized.

ARTICLE H1

The post office address of the Trust’s initial principal office and place of business is
9830 Colonnade Boulevard, Suite 600, San Antonio, Texas 78230-2239. The address of the
Trust’s ‘registered office is 9830 Colonnade Boulevard, Suite 600, San Antonio, Texas 78230-
2239 and the name of its registered agent at that address is Randal R, Seewald. The Trust’s
address for notices is 9830 Colonnade Boulevard, Suite 600, San Antonio, Texas 78230-2239,
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ARTICLE IV

The name and business mailing address of the initial Trust
the first annual meeting of shareholders and until his successor is duly elected and qualified is as

follows:
Name

T. Patrick Duncan

Stanley R, Alterman

Susan T, Wallace

ARTICLE V

The period of the Trust’s duration is perpetual. The Trust may be sooner terminated by

ECHETARY OF SIAE,

f2yd

Mailing Address g %E.

BHEE

9830 Colonnade Boulevard, Suite 6? g%g‘ﬂ

San Antonio, Texas 78230-2239 mm.gE:._g;

BEgeas

. o Bw =

9830 Colonnade Boulevard, Suite 69_!{?: 1 2o

San Antonio, Texas 78230-2239 3Eg03%
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9830 Colonnade Boulevard, Suite 6@{ES 55
San Antonio, Texas 78230-2239 E@%E 523
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the vote of the holders of at least two-thirds (2/3) of the voting power of the outstanding Shares.

ARTICLE VI

The Trust Managers shall manage the money or property received for the issuance of

Shares for the benefit of the shareholders of the Trust.

Subject 1o any express limitations contained in the Texas BOC, this Declaration of Trust
or the Bylaws (hercinafter defined), (a) the business and affairs of the Trust shall be managed
under the direction of the Board of Trust Managers, consisting of all the Trust Managers then in
office (the “Board™) and (b) the Board shall have full, exclusive and absolute power, control and
authority over any and all property of the Trust. The Board may take any action as in its sole
judgment and discretion is necessary or appropriate to conduct the business and affairs of the
Trust. This Declaration of Trust shall be construed with the presumption in favor of the grant of
power and authority o the Board. Subject to any express limitations contained in the Texas
BOC, this Declaration of Trust or in the Bylaws, any construction of this Declaration of Trust or
determination made in good faith by the Board concerning its powers and authority hereunder
shall be conclusive. The enumeration and definition of particular powers of the Trust Managers
included in this Declaration of Trust or in the Bylaws shall in no way be limited or restricted by
reference to or inference from the terms of this or any other provision of this Declaration of Trust
or the Bylaws or construed or decmed by inference or otherwise in any manner to exclude or
limit the powers conferred upon the Board or the Trust Managers under the general laws of the

State of Texas or any other applicable laws.

The Board, without any action by the shareholders of the Trust, shall have and may
exercisc, on behalf of the Trust, the power to adopt, amend and repeal Bylaws; to elect officers in
the manner prescribed in the Bylaws; to solicit proxies from holders of Shares (hereinafier

US Industrial REIT II1 — Distribution - Declaration of Trust—Page 2
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defined); and to do any other acts and deliver any other documents necessary or appropriate to
the foregoing powers.

The number of Trust Managers shall be three (3) which number may be increased or
decreased pursuant to the Bylaws. The Trust Managers may increase the number of Trust
Managers on the Board and fill any vacancy, whether resulting from an increasc in the number of
Trust Managers, resignation, removal, incapacity, death or otherwise in the manner provided in
the Bylaws.

Trust Managers shall be elected at the annual meeting of the shareholders by the
affirmative vote of the holders of two-thirds (2/3) of the Shares outstanding and entitled to vote
for the election of Trust Managers; provided, however, notwithstanding the foregoing, US
Industrial REIT 111, LLC shall at all times have the right to appoint one Trust Manager. Subject
1o the Bylaws, a Trust Manager may be removed by the vote of the holders of two-thirds (2/3) of
the outstanding Shares entitled to vote at a special meeting of the shareholders called for such
purpose or as otherwise provided in the Bylaws. Cumulative voting for the election of Trust
Managers is prohibited.

Each Trust Manager shall serve until his successor is elected and qualified or until his
death, retiremens, resignation or removal. In the event of any increase or decrease in the
authorized number of Trust Managers, each Trust Manager then serving as such shall
nevertheless continue as a Trust Manager until the expiration of his current term, or g r
death, retirement, resignation or removal. Any Trust Manager may resign by written r@
the Board, effective upon execution and delivery to the Trust of such written notice or
future date specified in the notice. Subject to the rights of certain holders to elect one 1) 55;
Trust Managers as set forth in the Bylaws, a Trust Manager may be removed at any r
without cause at a meeting of the shareholders, by the affirmative vote of the holder%ﬁ%@ﬁlsss
than two-thirds (2/3) of the Shares then outstanding and entitled 1o vote generally in n

R

of Trust Managers. 83§§§ &
g’ﬁggg
ARTICLE Vil F%gg‘é%‘

Sl ég?j

f

The aggregate number of Shares of beneficial interest which the Trustﬁﬁzg
authority to issue is one million (1,000,000) common shares, par value $.01 peta :(%
“Common Shares”) and Five Hundred (500) preferred shares (“Preferred Shares™). Except as
otherwise provided in this Declaration of Trust, all of the Common Shares shall be equal in all
respects to every other such Common Share, and shall have no preference, conversion, exchange
or preemptive righis.

The Trust may issue one (1) or more series of Preferred Shares, each such series 10
consist of such number of Shares as shall be determined by resolution of the Trust Managers
creating such series. The Preferred Shares of each such series shall have such designations,
preferences, conversion, exchange or other rights, participations, voting powers, options,
restrictions, limitations, special rights or relations, limitations as to dividends, qualifications or
terms, or conditions of redemption thereof, as shall be stated and expressed by thc Trust
Managers in the resolution or resolutions providing for the issuance of such series of Preferred
Shares pursuant to the authority to do so which is hereby expressly vested in the Trust Managers.

US Industrial REIT 111 ~ Distribution - Declaration of Trust—Page 3
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Except as otherwise specifically provided in any resolution or resolutions of the Trust
Managers providing for the issuance of any particular series of Preferred Shares, the number of
Shares of any such series so set forth in such resolution or resolutions may be increased or_
decreased (bul not below the number of Shares of such series then outstanding) by a resolution or
resolutions likewise adopted by the Trust Managers.

Except as otherwise specifically provided in any resolution or resolutions of the Trust
Managers providing for the issuance of any particular series of Preferred Shares, Preferred
Shares redeemed or otherwise acquired by the Trust shall assume the status of authorized but
unissued Preferred Shares and shall be unclassified as to series and may thereafter, subject to the
provisions of this Article VII and to any restrictions contained in any resolution or resolutions of
the Trust Managers providing for the issuance of any such series of Preferred Shares, be reissued
in the same manner as other authorized but unissued Preferred Shares. Except as otherwise
specifically provided in any resolution or resolutions of the Trust Managers providing for the
issuance of any particular series of Preferred Shares, holders of Preferred Shares shall have no
preemptive rights.

Except as otherwise specifically required by law or this Declaration of Trust or as
specifically provided in any resolution or resolutions of the Trust Managers providing for the
issuance of any particular series of Preferred Shares, the exclusive voting power of the Trust
shall be vested in the Common Shares. Each Common Share entitles the holder thereof 10 one
vote at all meetings of the shareholders of the Trust.

ARTICLE VI

The Trust shall issue Shares only for a tangible or intangible benefit to the Trust,
including cash, promissory notes, property, services performed, contracts for services to be
performed or other securities of the Trust.

ARTICLE IX

The Trust will not commence business until it has received for the issuance of Shares
consideration of at least $1,000 value, consisting of any tangible or intangible benefit to the
Trust, including cash, promissory notes, property, services performed, contracts for services to
be performed or other securities of the Trust.

ARTICLE X

The Trust shall not engage in any activities beyond the scepe of the purpose of a REIT
formed pursuant to the Texas BOC, as such purpose is set forth in Article 1 hereof and in the
Texas BOC,

STATE OF TEXAS COQUNTY OF BEXAR
ARTICLE XI CERTIFIED COPY CERTIFICATE
T B N e st Porsone
8
[R‘ESERVED] mqm:ﬁon ut is otherwise a full, true and cofmect
copy of the original on file and of record In my office.

ATYESTED:
NOV 2 3 2010

GERARD RICKHOFF

. . COUNTY CLERK
US Industrial REIT I1I - Distribution - Declaration of Trust—Page BEYS/ BEXAR COUNTY, TEXAS
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ARTICLE XII

The Board may authorize the issuance from time to time of Shares of any class or series,
whether now or hereafter authorized, or securities or rights convertible into Shares of any class
or series, whether now or hereafter authorized, for consideration consisting of any tangible or
intangible bencfit 1o the Trust (including, without limitation, cash, promissory notes, property,
services performed, contracts for services to be performed or other securities of the Trust) as the
Board may deem advisable (or without consideration in the case of a Share split or Share
dividend), subject to such restrictions or limitations and exceptions, if any, as may be set forth in
this Declaration of Trust, the Bylaws or the Texas BOC and provided that any such issuance will
not cause the Trust to fail to qualify as a REIT or a “domestically controlled” REIT within the
meaning of Section 897(h){(4)(B) of the Code and provided that any such issuance will not cause
the Trust to be “pension held REIT” within the meaning of Section 836(h)(3)(D) of the Code.

The Board may from time to time authorize and declare to shareholders such dividends or
distributions, in cash or other assets of the Trust or in securities of the Trust or from any other
source as the Board in its discretion shall determine. The Board shall endeavor to authorize and
declare such dividends and distributions as shall be necessary for the Trust to qualify as a real
estate investment trust under the Code; however, shareholders shall have no right to any dividend
or distribution unless and until authorized and declared by the Board. The exercise of the powers
and rights of the Board pursuant to this Article XII shall be subject to the provisions of any class
or series of Shares at the time outstanding. Notwithstanding any other provision in this
Declaration of Trust, no determination shall be made by the Board nor shall any transaction be
entered into by the Trust which would cause any Shares or other beneficial interest in the Trust
not 1o constitute “transferable shares™ or “transferable certificates of beneficial interest” under
Section 856(a)(2) of the Code or which would cause any distribution to constitute a preferential
dividend as described in Section 562(c) of the Code.

The Trust Managers may from time to time authorize, and the Trust may make,
distributions on its outstanding Shares in cash, in property or in its Shares, except that no
distribution shall be made if (i) after giving effect 10 the distribution, the Trust would be
insalvent or (ii) the distribution exceeds the surplus of the Trust, except as set forth in the Texas
BOC.

All Shares shall be personal property entitling the shareholders only to those rights
provided in this Declaration of Trust. The shareholders shall have no interest in the property of
the Trust and shall have no right to compel any partition, dividend or distribution. The Trust is
entitled to treat as shareholders only those Persons in whose names Shares are registered as
holders of Shares on the beneficial interest ledger of the Trust.

@

The Trust may, without the consent or approval of any shareholder, ifeﬁ‘v%r et .
Shares, eliminate a fraction of a Share by rounding up or down to a full Sh@@ﬁ@%}u
disposition of a fraction of a Share by the Person entitled to it, or pay C%W \%@@8 a
fraction of a Share. o 00?36\'6\\‘@‘6.@;&&
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ARTICLE XHI

A holder of Shares, an owner of any beneficial interest in Shares, or a subscriber for
Shares whose subscription has been accepted is not under an obligation to the Trust or to its
obligees, with respect 1o the Shares, other than the obligation to pay to the Trust the full amount
of the consideration for which the Shares were or are 1o be issued; with respect to any contractual
obligation of the Trust, on the basis that the Beneficial Owner, owner, or subscriber is or was the
alter ego of the Trust, or otherwise or on the basis of actual fraud or constructive fraud, a sham to
perpetrale a fraud, or other similar theory, unless the obligee demonstrates that the Beneficial
Owner, owner or subscriber caused the Trust to be used for the purpose of perpetrating and did
perpetrate an actual fraud on the obligee primarily for the direct personal benefit of the
Beneficial owner, owner or subscriber; or, with respect to any obligation of the Trust, on the
basis of the failure of the Trust to observe any formality, including the failure to comply with any
requirement of the Texas BOC, this Declaration of Trust or the Bylaws or to observe any
requirement prescribed by the Texas BOC, this Declaration of Trust or the Bylaws for acts taken
by the Trust, its Trust Managers or its shareholders.

ARTICLE X1V

(a) The Trust shall indemnify every Indemnitee (hereinafier defined) against all
judgments, penalties (including excise and similar taxes), fines, amounts paid in settlement and
reasonable expenses actually incurred by the Indemnitee in connection with any Proceeding
{hereinafter defined) in which he was, is or is threatened to be named defendant or respondent, or
in which he was or is a witness without being named a defendant or respondent, by reason, in
whole or in part, of his serving or having served, or having been nominated or designated to
serve, in any of the capacities that qualify the named defendant or respondent as an Indemnitee,
to the fullest extent that indemnification is permitted by Texas law in accordance with the
Bylaws. An Indemnitee shall be deemed to have been found liable in respect of any claim, issue
or matter only after the Indemnitee shall have been so adjudged by a court of competent
jurisdiction after exhaustion of all appeals therefrom. Reasonable expenses shall include,
without limitation, all court costs and all fees and disbursements of attorneys for the Indemnitee.

(b}  The indemnification provided by this Article XIV shall (i) not be deemed
exclusive of, or 1o preclude, any other rights to which those seeking indemnification may at any
time be entitled under the Bylaws, any law, agreement or vote of shareholders or disinterested
Trust Managers, or otherwise, or under any policy or policies of insurance purchased and
maintained by the Trust on behalf of any Indemnitee, both as to action in his Official Capacity
and as to action in any other capacity, (ii) continue as to a Pcrson who has ceased to be in the
capacity by reason of which he was an Indemnitee with respect to matters arising during the
period he was in such capacity and (iii) inure to the benefit of the heirs, executors and

administrators of such a Person. Notwithstanding anything to the contrary otherwise ccg}y:'med o
. . . . : 3 ]

herein, or in the Bylaws, the Trust shall not indemnify any Person for any act mgiwbw\w
damage or expense arising from the performance of his duty to the Trust tq 60"‘“‘1‘0«#'
damage or expense was proximately caused by the gross negligencegvﬁ% aﬂﬁm ﬁm\ \n
on the part of such Person, %%ve\gﬁh\a‘i\“‘:ﬂ\\ﬁ ‘
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(c)  The provisions of this Article XIV (i) are for the benefit of, and may be enforced
by, each Indemnitee of the Trust, the same as if set forth in their entircly in a written instrument
duly executed and delivered by the Trust and such Indemnitee and (ii) constitute a continuing
offer to all present and future Indemnitees. The Trust, by its adoption of this Declaration of
Trust, (i) acknowledges and agrees that each Indemnitec has relied upon and will continue to rely
upon the provisions of this Article XIV in becoming, and serving in any of the capacities that
qualify the named defendant or respondent as an Indemnitee, (ii} waives reliance upon, and all
notices of acceptance of, such provisions by such Indemnitees and (iii) acknowledges and agrees
that no present or future Indemnitee shall be prejudiced in his right to enforce the provisions of
this Anticle XIV in accordance with their terms by any act or failure to act on the part of the
Trust.

(d)  No amendment, modification or repeal of this Article X1V or any provision of this
Article X1V shall in any manner terminate, reduce .or impair the right of any past, present or
future Indemnitees to be indemnified by the Trust, nor the obligation of the Trust 1o indemnify
any such Indemnitees, under and in accordance with the provisions of this Article XIV as in
effect immediately prior 10 such amendment, modification or repcal with respect to claims
arising from or relating to matters occurring, in whole or in part, prior to such amendment,
madification or repeal, regardless of when such claims may be asserted.

(e) If the indemnification provided in this Article XIV is either (i} insufficient to
cover all costs and expenses incurred by any Indemnitee as a result of such Indemnitee being
made or threatcned to be made a defendant or respondent in a Proceeding by reason of his
holding or having held a position that qualifics the named defendant or respondent as an
Indemnitee or (ii) not permitted by Texas law, the Trust shall indemnify, to the fullest extent that
indemnification is permitted by Texas law, every Indemnitee with respect to all costs and
expenses incurred by such Indemnitee as a result of such Indemnitee being made or threatened to
be made a defendant or respondent in a Proceeding by reason of his holding or having held a
position that qualifies the defendant as an Indemnitee.

ARTICLE XV

Except as otherwise provided in the Texas BOC or other applicable laws, no Trust
Manager or officer of the Trust shall be liable to the Trust for any act, omission, loss, damage or
expense arising from the performance of his duty under the Trust save only for his own willful
misfeasance, willful maifeasance or gross negligence. In discharging their duties to the Trust,
Trust Managers and officers of the Trust shall be entitled to rely upon experts and other matters
as provided in the Texas BOC,

ARTICLE XVI gﬁ‘
(a) (1) No Person, other than an Excepted Holder (hereinafte Qdmﬂgﬁﬂ “p‘\
Beneficially (hereinafter defined) or Constructively Own (hereinafier defjpad @WM
of the Apgregate Share Ownership Limit (hereinafter defined), QQO HePsas W
Excepted Holder, shall Beneficially or Constructively Own Com‘i’eeﬁ AREet
Common Sharc Ownership Limit (hereinafter defined) and (g5

US Industrial REIT I1I - Distribution - Declaration of Trust—Page 7
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Beneficially or Constructively Own Shares in excess of the Excepted Holder Limit for such
Excepted Holder.

(i)  No Person shall Beneficially or Constructively Own Shares to the extent
that such Beneficial or Constructive Ownership of Shares would result in the Trust being
“closely held” within the meaning of Section 856(h) of the Code (without regard to whether the
ownership interest is held during the last half of a taxable year), or otherwise failing to qualify as
a REIT (including, but not limited to, Beneficial or Constructive Ownership that would result in
the Trust owning (actually or Constructively) an interest in a tenant that is described in Section
856(d)2)(B) of the Code if the income derived by the Trust from such tenant would cause the
Trust to fail 1o satisfy any of the gross income requirements of Section 856(c}) of the Code). No
Person shall Beneficially or Constructively Own Shares or change the jurisdiction of its
residence to the extent that such Beneficial or Constructive Ownership of Shares or change of
residence would result in the Trust failing to be a “domestically controlled” REIT within the
meaning of Section 897(h)(4)(B) of the Code. No Person shall Beneficially or Constructively
Own Shares to the extent that such Beneficial or Constructive Ownership of Shares would result
in the Trust being a “pension held REIT” within the meaning of Section 856(h)(3)}D) of the
Code.

(iii)  No holder of any Shares may transfer any Share unless, at least 20 days
prior to the proposed transfer, such holder shall notify the Trust, in writing, of the proposed
transfer; such notification shall include the name of the proposed transferee of the Shares (the
“Proposed Transferee™) and the date of the proposed transfer; whenever it is deemed advisable
by the Trust Managers in order to protect the status of the Trust as a REIT, the Trust Managers
may require a statement or affidavit from each Proposed Transferee setting forth the number of
Shares already owned by the Proposed Transferee and any Related Person and such other
information as the Trust Managers may deem relevant to the determination of whether the
proposed Transfer would adversely affect the qualification of the Trust as a REIT and, in
connection therewith, if the proposed Transfer could, in the opinion of the Trust Managers,
create a risk that the Trust would lose its status as (i) a REIT, (ii) as a “domestically controlled”
REIT within the mecaning of Section 897(h)(4)(B) of the Code, or (iii) as a REIT that is not a
“pension held REIT” within the meaning of Section 856(h)(3)}(D) of the Code, the Trust may
prohibit such proposed Transfer of the Shares; the Trust Managers may take such action as they
deem advisable to prevent or refuse to give effect to such a Transfer including, without
limitation, refusing to give effect to the Transfer upon its books of any Shares acquired in
connection with any such Transfer.

(b) If any Transfer of Shares (whether or not such Transfer is the result of a
transaction entered into through the facilities of the NYSE or any other national securities 5©
exchange or automated inter-dealer quotation system) oceurs which, if effective, wou It, ige: ggg
any Person Beneficially or Constructively Owning Shares in violation of paragra

mg &\ ‘s\ﬁaaa(gb“ﬁ&&

of this Article XVI; *c. .;p \\
g 1
o"" e.n o “@

(i)  then that number of Shares the Beneficial Qg\ f
which otherwise would cause such Person to violate paragraphs (a) §° Artj 01; ¢
(rounded to the nearest whole Share) shall be automatically, witho )lr J
part of any Person, deemed to be Transferred 1o a Charitable Trust ( tPa e

rde
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benefit of a Charitable Beneficiary (hereinafter defined), effective as of the close of business on
the Business Day prior to the date of such Transfer, and such Person shall acquire no rights in
such Shares; or

(iii)  if the Transfer to the Charitable Trust described in paragraph (b)(i) of this
Article XVI, would not be effective for any reason to prevent the violation of paragraphs (a)(i) or
(a)(ii) of this Article XVI, then the Transfer of that number of Shares that otherwise would cause
any Person to violate paragraphs (a)(i) or (ii) of this Article XV], shall be void ab initio, and the
intended transferee shall acquire no rights in such Shares.

(c) If the Board or any duly authorized committee thereof shall at any time determine
in good faith that a Transfer or other event has taken place that results in a violation of paragraph
(a) of this Article XVI, or that a Person intends to acquire or has artempted to acquire Beneficial
or Constructive Ownership of any Shares in violation of paragraph (a) of this Article XVI
(whether or not such violation is intended), the Board or a committee thereof shall take such
action as it deems advisable to refuse to give effect to or to prevent such Transfer or other event,
including, withoul limitation, causing the Trust to redeem Shares, refusing 1o give effect to such
Transfer on the books of the Trust or instituting Proceedings to enjoin such Transfer or other
event; provided, however that any Transfer or attempted Transfer or other event in violation of
paragraph (a) of this Article XVI shall automatically result in the Transfer to the Charitable Trust
described above, and, where applicable, such Transfer (or other event) shall be void ab initio as
provided above irrespective of any action (or non action) by the Board or a committee thereof.

(d) Any Person who acquires or attempts or intends to acquire Beneficial or
Constructive Ownership of Shares that will or may violate p