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CERTIFICATE OF AMENDMENT TO
CERTIFICATE OF LIMITED PARTNERSHIP OF
NEW RIVER PHASE I, LLLP

The undersigned, being the sole general partner of New River Phase II, LLLP, 2 Flérida

Yimited lability limited parinership (the "Limited Parinership"), the Cerlificate of Limdited
Parinership of said Limited Partnership having been filed January 10, 2003 under Dacumtmt‘Nn

AD3NO0000062, daes hereby certify, altest and serve notice, pursuant to the provisions of Segiion
620.109 of the Florida Revised Uniform Limited Parinership Act, that the Certificate of Limjted
Partnership of the Limited Partnership is hereby amended hy the addition of Paragraphs 7.1 ﬁ 2

7.3 and 7.4 as follows:

—ﬂ"

*7.1  Notwithstanding anything to the conirary set forth in this Certificate of Limﬁi‘-:d
Partnership, Paragraphs 7.1, 7.2, 7.3 and 7.4 herein shall apply and govern for so long as
NRPI Pariners, LLLP, a Florida limited Habitily limited parmership and NRPI GP,
LLLP, a Florida limited liability timited partnership (collectively, the "Bormmowers"), are
borrowers under that certain mezzanine loan (the "Loan") in the original pringipal amount
of $17,430,000 made by Lehman Brothers Holdings Inc. d/b/a Lehman Capital, a division
af Lehman Brothers Holdings Ine. ("Lender”) to the Borrowers pursuant to that ceriain
Loan Agreement dated on or about May 22, 2003 by and among Levder and the
Borrowers (the "Loan Agreement”). When the Borrawers are no longer borrowers undey
the Loan, Paragraphs 7.1, 7.2, 7.3 and 7.4 shall no longer remain in effect and shall be
nul! and void; provided, that until such time, Paragraphs 7.1, 7.2, 7.3 and 7.4 shall govern
aver any provision in this Certificate of Limited Partnership.

7.2 The purpose of the Limited Partnership is (i) lo acquire, lease, own, hold, manage,
operate, improve, develop, rent, lease, repair and replace, construct improvements upon,
sell or otherwise dispose of and/or morigage or otherwise encumber or borrow against all
or any part of the praperty known as Phase IT Property described in that certain
Declaration of Covenants and Basements for New River Project made by New River
Agsociates, Ltd. and (i) to do any and all things incident thereto or in connection
therewith. Without the written consent of all Partners, the Limited Partnership shall not
engage in any other business or activity.

7.3  For as long as the Loan remaing outstanding and not paid in full, the Limited
Partnership shall comply with the following provisions, unless expressly permitied or
required otherwise by the Loan Agreement and such ofher documents evidencing the
Loan (the "Loan Documents”):

(2) SEE Partners. Each pariner of the Limited Parmership must be a special
purpose entity satisfying the requirements set forth in the Loan Agreement
{the “SPE Partner"). Without Hmiting the foregoing, the SPE Partner's
purpose shall be limited to serving as a partner of the Limited Partnership.
Upon the dissociation or withdrawal of the peneral partner of the Limited
Parinership (the "SPE General Partmer"), the Limited Partnesship shall (i)
appaint a new SPE General Parther, and (i1} agrae to continue the existence of
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the Limited Partnership and (iii) agree not to liguidaie the assets of the
Limited Partnership (except as permitted under the Loan Docurnents) without
the consent of the holder of the Loan. Such holder may continue o exercise
all of its rights under the Loan Documents and shall refain the collaieral until
the debt has been paid in full or otherwisc completely discharged. - -
[ Cal
(b) Suberdination of Indemnification Obligations. The Limited Parinership’s:
obligation, if any, 1o indemmnify ifs pariners, representatives, employees er“
agents, or representatives, employees or agents of the pariners, shall be fullgo
subordinated to the Loan and the Loan Documents and shall not congiifute Ay
elaim against it in the event that cash flow {n excess of amounts nccessgry to=

pay holders of the Loan is ingufficient fo pay such obligations. —— ??
:::'7“
() Certain Actions Requiring Unanimous Votg of the Pastners, The vote ¥ al of 7

the partners of the Limited Partnership shall be required in order to (1) fake
amy aclion that might cause the Limited Partnership lo become insolvents (if)
commeriee any case, proceeding or other action on bhehalf of the Limited
Partmership vnder any existing or future law of any jurisdiction relating to
bankquptcy, insolvency, rearganization or relief of debtors; (iif) institute a
prageeding to have the Limited Parmership adjudicated as banlaupt or
insolvent; (iv) consent to the institution of bankmptcy or insolvency
proceedings against the Limited Partnership; (v) file a petition or consent to a
petition seeking rearganization, amangement, adjusiment, winding-up,
dissolution, composition, liguidation or other relief on behalf of the Limited
Partnership under any federal or state law relating to hankruptey; (vi) seek or
consent to the appointment of a receiver, liquidator, assignee, uustee,
sequesitator, custodian or any similar official for the Limited Parmership or a
substantial portion of itz properties; (vit} make any assignment for the benefit
of the Limited Partnership’s creditors; (viii) fail to defend, oppose, contest or
ohject to the institution of bankrupley or insolvency proceesdings against the
Limited Partnership; (ix) dissolve or liquidate; (x} amend Paragraphs 7.1, 7.2,
7.3 or 7.4 of this Cestificaie of Limited Partnership or (xi) take any action in
furtherance of any of the foregoeing.

(d) Separatengss Prpvisions. The Limited Partnership shall not (i) engage in any
business or activily other than as set forth in Paragraph 7.2; {ii) fail to pay its
debts and liabilities from ite assets as the same shall become due, subject to
the Limited Partnership's right to dispuie the amount or payment date of any
debt or liability; (ifi) merge into or consolidate with any person or entity, or
dissolve, terminate, liquidate in whole or in part, transfer or otherwise dispose
of all or substantially all of its assets or change its legal structure, without in
sach case, the consent of the Lender; (iv) fail to observe all organizational
formalities, or fail to preseyve its existence as an entity duly organized, validly
existing and in good sjanding (if applicable) under the applicable laws of the
jurisdiction of its organization or farmalion, or, without the prior written
cangent of the Lender, amend, modify, terminate or fail 1o comply with the

H03000197117

L R

a3



HO3000197117

T e

—em [ S Y

provisions of its organizational docuinents, as same may be farther amended
or supplemented, if such amendment, modification, termination or failure to
comply would adversely affect its ability to perform its obligations under the
Loan Documents; (v) own any subsidiary, or make any investment in any
other emity without the consent of the Lender; (vi) commingle ifs assets with
the assets of any other entity; (vii) incur any debt, secured or unsecwr®d, dirdgd
or congingent (including guaranteeing amy obligation), other thar. (A) the
Loan, (B) that cerfain construction loan made to the Limited PartneTship Ejf
Bank of America, NLA. in the principal amount of $58,800,000 (fie "BazZ
Loan™) and (C) operational indebtedness incurred in the ordinary fhurse gg
husiness with trade creditors, provided such indebtedness is paid when duny
(virl) fail to maintain its records, books of account, bank accounts,fihancigh
stafemenis, accounting records and other entity documents separate 2id aparb
from those of any other entity; except that the Limited Partnership’sfinancisf
nosition, assets, liabilities, net worth and operating results may be included n
the consolidated financial sratements of an affiliate, provided that such
consolidaied BAnancial statements contain a fooincte indicating that the
Limited Parmership is 2 separate legal entity and that it maintains separate
books and records; (ix) enter into any contraci or agreement with any general
partner, member, shareholder, principal, affiliate, or gnarantor of the
abligaticns of the Limited Partnership, or any affiliate of the foregoing, except
upon terms and conditions fhat are inirinsically fair, commercially reasanable
and sybstantially similar to those that would be available on an arm’s-length
basiz with unaffiliated third parties other than any gencral partner, memher,
shareholder, principal or affiliate thereof or as provided by the documents
avidencing the Loan snd the BoA Loan; (x) seek the dissolution of the
Limited Partnership; (xi) maintain its assets in such a manner that it will be
coslly ar difficult to segregate, ascertain or identify its individual assets from
those of any ather entity; (xii) holid itself out to be responsible for the debts of
another person or entity except pursuant to the Loan and the BoA Loan; (xiii)
make any loans or advances (o any entity; (xiv} fail o file its own tax retumns
or file a consolidated federal income tax rewm with any entity (unless
prohibited or required, as the case may he, by applicable law); (xv) fail either
to hold itself out to the public as a legal entity separatc and distinct fom any
other entity or person or to conduect its business solely in iis own name in
order not (A) to mislcad others as to the identity with which such other party
is transacting business, or (B) io suggest that the Limited Parinership is
responsible the debts of any third party (including any general partner,
member, shareholder, principal or affiliate thereof) except pursuant to the
Loan DPocuments or the documents evidencing the BoA Loan; (xvi) fail to
maintain adequate capital for the normal obligations reasonably foreseegble in
a business of its size and character and in light of its contemnplated business
operations; {xvii} fail to maintain its own separate stationery, mvoices and
checks bearing its own name; (xviii) fail to pay the salaries of its own
employees; (xix) fzil 1o maintain a sufficient number of employees in light of
its contemplated business operations; (xx) fail 1o allocate shared expenses
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(including, without limitation, shared office space and services pe%f\:‘:ﬂned,hy
an employee of an affiliate) among the entities sharing such exped®es and-fo
use separafe stationery, invoices and checks; (xxi) agree to, enfg? into &
consummate any transaction which would render the Limited Pirfnersh
unable to fumish a8 cenification ihat (A) the Limited Parinership ®nol an
"employee benefit plan” as defined in Section 3(3) of ERISA, which 1§ subject.
to Title I of ERISA, or a “governmental plan" within the meaning of Sectian
3(32) of ERISA, (B) the Limiled Partnership iz not subject to statc statuies
regulating investments and fiduciary obligations with respect to governmenta)
plans; and {C) one or more of the following circumstances is true: (1) equity
intevests in the Limited Parinership are publicly offered securities, within the
meaning of 20 C.F.R. § 2510.3-101(b)(2), {2) less than 25 percent of each
outstanding class of equity interests in the Limited Partnarship are held by
"senefit plan investors” within the meaning of 290 C.F.R. § 2510.3-101(f)(2),
or (3) the Limited Parinership qualifies as an "operating company™ or "raal
estate operating company" within the meaning of 29 C.ER. § 2510.3-101(¢)
or (g) or an investment company registerad under The Investment Company
Act of 1940; (xxii) Subject to Section 7.3(¢)(v), file or consent to the filing of
any petition, either voluntary or involuntary, to take advaniage of any
applicable insalvency, bankruptey, liqudation or reorganizalion statite, or
make an assignment for the benefit of creditors or (xxiii) fail to ¢orrect any
known misundersianding regarding its separate identity.”

Dissoluytion. Subject to Seclion 7.3¢c)(v), the vote of the Pariners holding a
majority of the parcentage intercsts in the Limited Partnership is sulficient to
continue the life of the Limited Parimership if an event occurs which causes
the dissolution of the Limited Partnership. If the required consent of the
Partners lo continue the Limited Partnership is not obtained, the Limited
Partnership will not liquidale the collateral securing the Loan (except as
permitted under the Loan Documents) without the cansent of the holder of the
Loan. Such holder may continue to exercise all of its rights under ths Loan
Documents and will be able to retain the collateral gecyring the Loan until the
Loan has been paid in full or atherwise completely discharged.

7.4  Each Partnet's interest in the Limited Partnership is a "security” governed hy
Ariicle 8 of the Uniform Commercial Code in effect from time fo fime in the Stale of

Florida."

All other provisions of the Certificate of Limited Partnership of the Limited Partnership
ghall remain in full foree and effect without any modification thereof,
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IN WITNESS WHEREQF, this Certificate of Amendment to Certificate T, leldrd
Parinership of the Limited Partnership has been duly executed in the name and on befjglf of th!
sole general partaer of the Limited Partnership as of the 14th day of May, 2003.
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C’J T
e
GENERAL PARTMNER!

NRPII GP, LLLP, a Florida limited liability
limited partnership
By: NRPIl SPE GP I, LLC, a Flotida
limited liability company, its general
pariner

By:
Gihnvil M. Tracy,

Manager
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