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ARTICLES OF MERGER F’ F: D

OF “PR?B BMip: 5,
ATUANTA ACQUISITION SUB, mTéLLAHAss‘ g’}f T%r;A
INTO

ARTESYN TECHNOLOGIES, INC.

Pursuant to the provisions of Section 607.1105 of the Florida Statutes, the parties hereto
hereby adopt the following Articles of Merger for the purpose of merging them into one
corporation:

1. ATLANTA ACQUISITION SUB, INC,, a Florida corporation (the “Merging
Corporation™), shall be merged with and into ARTESYN TECHNOLOGIES, INC.,, a Florida
corporation (the “Artesyn™), which shall be the surviving corporation in the merger. ‘

2. The merger shall become effective on the date on which these Articles of Merger
are filed with the Florida Department of State (the “Effective Date™).

3. The Agreement and Plan of Merger, a copy of which is attached hereto as Exhibit
A and made a part hereof (the “Agreement and Plan of Merger”}& was adopted and approved by

shareholders of the Merging Company as of Februdry 1, 2006 and the shareholders of Artesyn as
of April 28, 2006, in accordance with applicable law.

4, The Articles of Incorporation of Artesyn shall be the Articles of Incorporation of
the surviving corporation, as amended in its entirety, pursuant to the Agreement and Plan of
Merger, to reflect the provisions of the Articles of Incorporation of the Merging Corporation as
in effect immediately before the merger, and set forth on Exhibit B attached hereto.

5. The name of the surviving corporation after the merger shall be Artesyn
Technologies, Inc.

NY-423596 v1 0802335-0229



IN WITNESS WHEREOF, the Merging Corporation and Artesyn have caused these
Articles of Merger to be executed by their respective officers as of April 28, 2006.

ATLANTA ACQUISITION SUB, INC,

ISttt

Frank 3. Dellaqififa
Vice President~

ARTESYN TECHNOLOGIES, INC.

By:

Gary R. Larsen
Chief Financial Officer



IN WITNESS WHEREOF, the Merging Corporation and Artesyn have caused these
Articles of Merger to be executed by their respective officers as of April 28, 2006.

ATLANTA ACQUISITION SUB, INC.

By:

Frank J. Dellaquila
Vice President

ARTESYN TECHNOLOGIES, INC.

v oy

_—

Gary R. Ifarsen
Chief Financial Officer



Exhibit A

Agrecment and Plan of Merger



AGREEMENT AND PLAN OF MERGER
by and between
ARTESYN TECHNOLOGIES, INC.,
EMERSON ELECTRIC CO,,
and
ATLANTA ACQUISITION SUB, INC.

Dated as of: Febmary 1, 2006
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER (this “Agreement”), dated as of
February 1, 2006, by and between ARTESYN TECHNOLOGIES, INC., a Flonida corporation
(the “Company””), EMERSON ELECTRIC CO., a Missouri corporation (“Parent™), aund
ATLANTA ACQUISITION SUB, INC., a Fiorida vorporation and a wholly owned subsidiary of
Parent (“Merger Sub™).

WITNESSETH:

WHEREAS, the Company has actively pursued a business combination aud has
engaged a financial advisor to facilitate and manage a sale, merger or other business combination
of the Company;

WHEREAS, the Company has considered and reviewed proposals from other
third parties for business combinations and desires fo proceed with a business combination
between the Company, Parent and Merger Sub;

WHEREAS, the respective Boards of Directors of Parent, Merger Sub and the
Company have each approved and declared advisable this Agreement and the merger (the
“Merger”™) of Merger Sub with and into the Company upon the terms and subject to the
conditions of this Agreement and in accordance with the Florida Business Corporation Act (the
“EBCA™);

WHEREAS, the Board of Directors of the Company has unanimonsly determined
to recommend to its stockholders the approval and adoption of this Agreement and the Merger
and the other transactions contemplated hereby, npon the terms and subject to the conditions
hereof;

WHEREAS, Parent, Merger Sub and the Company desire to make certain
representations, warrantics and agreements in connection with the Merger and the other
transactions contemplated by this Agreement and to prescribe certain conditions to the Merger
and the other transactions contemplated hereby; and .

WHEREAS, concurrently with the execution of this Agreement, as a condition of
the willingness of Parent to enter into this Agreement, certain stockholders of the Company have
enfered into wvoting agreements providing for, among other things, the agreement of such
stockholders to vote their Shares in favor of the Merger and the approval and adoption of this

Agreement.

NOW, THEREFORE, in cousideration of the premises, and of the mummal
representations, warraniies, covenants and agreements contained herein, and intending to be
fegally bound hereby, the parties hersto agree as follows:



ARTICLEL

THE MERGER

t.1  The Merger. Upon the terms and subject to the conditions set forth in this
Agreement, and in accordance with the FBCA, at the Effective Time: (i) Merger Sub shall be
merged with and into the Company; (if) the separate corporate existence of Merger Sub shsll
thereupon cease; and (iif} the Company shall be the surviving corporation in the Merger (the
“Survivipg Corporation™) and shall succeed to and assume all the righis, privileges and
obligations of Merger Sub.

1.2  Effective Time. The closing of the Merger (the “Closing™) shall take
place at (a) the offices of Kirkpatrick & Lockhart Nicholson Grabham LLP, 599 Lexington
Avenue, New York, New York, at 10:00 am. Bastern Time, as soon as practicable, and in no
event later than five Business Days, after the satisfaction of each of the coaditions set forth in
Article V1I (other than those conditions that by their nafure are to be satisfied at the Closing, but
subject to the satisfaction of those conditions) or (b) such other place and time and/or on such
other date as the Company and Parent may agree in writing (either clause (a} or (b), the “Closing
Date™. At the Closing, the parties hereto shall cause the Merger to be consummated by filing
arficles of merger (the “Articles of Merger”), setting forth this Agreement or zn appropriate plan
of merger with the Secretary of State of the State of Florida, in such form as is required by, and
executed in accordance with, the relevant provisions of the FBCA. (the date and time of such
filing being the “Effective Time™). As used herein, the term “Business Day” shall mean any day
other than a Saturday, Sunday, federal holiday or other day on which banks are required or
authorized by Law to close in New York City. As used herein, the term “Laws” shall mean any
U.S. (federal, state or local) or foreign law (including common law), statute, rule, regulation,
order, judgment or decree.

ARTICLE II
THE SURVIVING CORPORATION

2.1  Effecis of the Merger. At the Effective Time, the effects of the Merger
shall bes as provided in this Agreement, the Articles of Merger and the applicable provisions of
the FBCA. Without limiting the generality of the foregoing, and subject thereto, at the Effective
Time, all of the properties, rights, privileges, powers and franchises of the Company and Merger
Sub shall vest in the Snrviving Corporation, and all debts, liabilities and duties of the Company
and Merger Sub shall become the debts, liabilities and duties of the Surviving Corporation.

22  Articles of Incorporation. At the Effective Time, the articles of
incorporation of Merger Sub, as in effect immediately prior to the Effective Time, shall be the
articles of incorporation of the Swrviving Corporation until thereafier amended as provided
therein or by applicable Law (the “Articles of Incorporation™), except that Article I thereof shall
be amended, by the filing of the Articles of Merger or other appropriate documents, to read in its
entirety as follows: “The name of the corporation is Astesyn Technologies, Inc.”




2.3  By-Laws. At the Effective Time, and without any further action on the
part of the Company or Merger Sub, the by-laws of Merger Sub, as in effect immediately prior to
the Efféctive Time and including the provisions required by Section 6.8(c), shail be the by-laws
of the Surviving Corporation (the “By-Laws™ until, subject to Section 6.8(c), thereafter
amended as provided therein, in the Articles of Incorporation or by applicable Law.

2.4  Directors. From and after the Effective Time, the directors of Merger Sub
at the Effective Timne shall be the directors of the Surviving Corporation until their successors
shall have been duly elected or appointed and qualified or until their earlier death, resignation or
removal in accordance with the Articles of Incorporation and the By-Laws.

25 Qfficers. From and after the Effective Time, the officers of Merger Sub at
the Effective Time shall be the officers of the Surviving Corporation until their successors shall
have been duly elected or appointed and quealified or until their earlier death, resignation or
removal in accordance with the Articles of Incorporation and the By-Laws.

ARTICLE I

CONVERSION OF SECURITIES; EXCHANGE OF CERTIFICATES

3.1 Effects on Capital Stock. At the Effective Time, as a result of the Merger
and without any further action on the part of the Company, Parent, Merger Sub or any holder of
anty capital stock of such Persons:

(@) Conversion of Securities. Each share of the Company’s common stock,
par value $0.01 per share (the “Company Commmon Stock™), issued and outstanding immediately
prior to the Effective Time (collectively, the “Shares”) (other than Shares to be canceled
pursuant to Section 3.1(b)} shail no longer be outstanding and shall automatically be canceled
and converted into the right to receive $11.00 per Share in cash, without interest (the “Per Share
Amount”) (the aggregate cash amount payable pursuant to this Section 3.1(a) being hereinafter

referred 1o as the “Merger Consideration™).
(b)  Cancellation of Treasury Stock and Parent Qwned Stock. Each share of

Company Common Stock held in the treasury of the Company and any Shares held immediately
prior to the Effective Time by the Company, Parent or any Subsidiary of the Company or of
Parent (including Merger Sub) shall automatically be retired and shall cease to be outstanding,
and no Merger Consideration shall be delivered or deliverable in exchange therefor or in

consideration thereof.

()  Conversion of Merger Sub Stock. Fach share of common stock of Merger
Sub issued and outstanding tmmediately prior to the Effective Time shall be converted into one
validly issued, fully-paid and non-assessable share of common stock of the Surviving

Corporation.




(&) Company Options, Eic.

(i)  Prior to or simultaneously with the execution of this Agreement, the Board
of Directors of the Company and the Compensation and Stock Option Committee of the
Board have adopted resolutions with respect to the Company’s 1990 Performance Equity
Plan, 2000 Performance Equity Plan and 1990 Quiside Director Stock Option Plan and
any other Company Compensation and Benefit Plan under which any option or other
right to acquire shares of Company Common Stock has been granted (collectively, the

“Company Stock Option Plans™) to implement the provisions of Section 3.1{(d)(i1}).

(ii} At the Effective Time, each outstanding option or other right to acquire
shares of Company Common Stock, whether or not presently exerciszble, (collectively,
the “Company Options™) granted under the Company Stock Option Plans shall cease to
be a right to purchese shares of Company Common Stock and shall become a right to
receive an amount in cash equal to the product of (1) the excess, if any, of the Per Share
Amount over the exercise price per share of the Company Common Stock subject to such
Company Option and (2) the pumber of shares of Company Common Stock issuable
pursuant to the unexercised portion of such Company Option; and the Company Stock
QOption Plans shall terminate, and no Person shall thereafler be granted any rights under

such Plans.

(iii) Prior to the Effective Time, the Company [A) shall use reasonable best
efforts to take such actions as shall be necessary or desirable to provide that the Surviving
Corporation shall be entifled to any applicable federal or state income tax deductions
attributable to the payments to holders of Company Options as provided above, and (B)
shall cooperate with Parent and Merger Sub in providing notices and other
communications to holders of Company Options regarding the scttlement of the
Company Options as provided zbove.

(iv)  All amounts payable pursuant to this Section 3.1(d) shall be subject to any
required withholding of Taxes and shall be paid at or as soon as practicable following the
Effective Time, but in any event within seven days following the Effective Time, without

interest.

As used herein, the term “Person” shall mean any mdatndual corporation
(mcludmg not-for-profit corporation), general or limited partnership, limited Lability company,
joint venture, estate, trust, association, organization or other entity of any kind or nature.

32 Exch of Certificat ash.

{2) Exchange Agent. As of the Effective Time, Parent shall deposit, or shail
canse to be deposited, with an exchange agent reasonably acceplable to the Company (the
“Exchange Agent™), for the benefit of the holders of Shares and holders of Company Options and
for exchange in accordance with this Article Il through the Exchange Agent, the Merger
Consideration and the aggrepate consideration to which holders of Company Options shall
become entitled pursuant to Section 3.1(d) (such Merger Consideration and consideration
relating to Company Options, together with any interest eamed thereon, being hereinafier

4



referred to as the “Exchange Fund”). The Exchange Agent shali, pursuant to irrevecable
instructions to be given by Parent, deliver the cash (excluding any interest earned thereon) out of
the Exchange Fund. The Exchange Fund shall not be used for any purpose that is not expressly
provided for in this Agreement; provided, that Parent may direct the Exchange Agent to invest
the Exchange Fund in obligations of or guaranteed by the United States of America and backed
by the full faith and credit of the United States of America or in commercial paper obligations
rated P-1 or A-1 or better by Moody’s Investors Services, Inc. or Standard & Poor’s Corporation,
tespectively. Any interest or other income resulting from such investments shall be promptly

paid to Parent.

{(b)  Exchange Procedures. As promptly as practicable afler the Effective
Time, Parent shall cause the Exchange Agent to mail to each holder of a certificate or certificates
that immediately prior to the Effective Time represented Shares (the “Certificates™): (i) a letter of
transmittal (which letter shall specify that delivery shall be effected, and risk of loss and title to
such Shares shall pass, only upon proper delivery of Certificates to the Exchange Agent and shall
be in customary form); and (ii) instructions for effecting the swmrender of the Certificates in
exchange for the portion of the Merger Consideration payable to such holder in accordance with
Section 3.1(2). Upon sturender to the Exchange Agent of a Ceriificate for canceliation, together
with such letter of tramsmittal, duly executed, and such other documents as may be required
pursuant to such instructions, the holder of such Certificate shall be entitled to receive, in
exchange therefor, the portion of the Merger Consideration payable to such holder in accordance
with Sectior 3.1(a) (after giving effect to any required Tax withholdings) in respect of the Shares
formerly represented by such Certificate, and the Certificate so swrendered shall forthwith be
canceled. No interest will be paid or will accrue on the portion of the Merger Consideration
payable upon surrender of any Certificate. In the event of a transfer of ownership of Shares that
is not registered in the transfer records of the Company, such portion of the Merger
Consideration may be paid to the transferee if the Certificate represeniing such Shares is
presented to the Exchange Agent, accompanied by all documents reasonably required to
evidence and effect such transfer and by evidence that any applicable stock transfer Taxes have
been paid.

{©) Stock Transfer Books. As of the Effective Time, the stock transfer books
of the Company shall be closed, and there shall be no further registration of transfers of the
Shares thercafler on the records of the Company or the Surviving Corporation. From and after
the Effective Time, the holders of Certificates shall cease to have any rights with respect to the
Shares represented thereby, except as otherwise provided herein or by applicable Law. Om or
afler the Effective Time, any Certificates duly presented to the Exchange Agent or Parent for any
reason shall be exchanged as provided in Section 3.2(b).

(@) Termination of Exchange Fund. Any portion of the Exchange Fund that
remains undistributed to the holders of Shares ocutstanding Immediately prior to the Effective
Time one (1) year after the Effective Time shall be delivered to Parent, upon its written demand
therefor, and any such holders that have not theretofore exchanged Certificates pursuant to this
Article I shall thereafier Jook only to Parent for payment of the portion of the Merger
Consideration to which they are entitied. Any portion of the Exchange Fund remaining
unclaimed by such holders as of the date that is immediately prior to such date that such amount
would otherwise escheat to or become the property of any Governmental Entity shall, if and to

5



the extent permitied by applicable Law, be unconditionally and irrevocably delivered to the
Surviving Corporation, free and clear of any claims or interests of any Person previously entitled
thereto. Notwithstanding the foregoing, none of Parent, the Surviving Corporation, the
Exchange Agent or any other Person shall be liable to any former holder of the Shares for any
amount properly delivered to a public official as required pursuant to applicable zbandoned
property, escheat or similar Laws.

(¢}  Lost, Stolen or Destroved Certificates. In the event that any Certificate

shall have been lost, stolen or destroyed, upon the making of an affidavit of that fact by the
Person claiming such Certificate to be lost, stolen or destroyed and, if reasonably required by
Parent, the posting by such Person of a bond in customary amount as indemnity against any
claim that may be made against it or the Surviving Corporation with respect to such Certificate,
the Bxchange Agent will issue, in exchange for such lost, stolen or destroyed Certificate, the
portion of the Merger Consideration payable in respect of the Shares formerly represented

thereby.

: 83 Withholding. Rights. . Eack of Parent, the Swurviving Corporation and the . .
Exchangc Agent may deduct and withhold from the portion of the Merger Consideration
otherwise payable to any holder of Shares pursuant to this Article III such amounts, without
duplication, as it is required to deduct and withbold with respect to the making of such payment
under any applicable Tax Law. If Parent, the Surviving Corporation or the Exchange Agent, as
the case may be, so deducts and withholds such amounts, such amounts shall be treated for ali
purposes of this Agreement as having been paid to the holder of the Shares in respect of which
Parent, the Surviving Corporation or the Exchange Agent, as the case may be, shall make such

deduction and withholding.

33  Adjustments fo Prevent Dilution. Notwithstanding anything to the
contrary contained in this Agreement, if after the date hereof and prior to the Effective Time, the

issued and outstanding Shares shall have been changed into a different number of shares or a
different class by reason of any stock split, reverse stock split, stock dividend, reclassification,
recapitalization, split-up, combination, exchange of shares or similar transaction, then the Merger
Consideration and any other similarly dependent items, as the case may be, shall be appropriately
adjusted to provide to the holders of Shares the same economic effect as contemplated by this
Agreement prior to such action, and as so adjusted shall, from and after the date of such event, be
the Merger Consideration, or such other dependent items, as applicable, subject to further
adjustment in accordance with this Section 3.3.

3.4  Finesiar Warrant. As of the Effective Time, if the Finestar Warrant shall
not have been previously exercised in full, the Surviving Corporation shail, in accordance with
the terms of the Finestar Warrant, enter into a supplemental agreement providing that the holder
of the Finestar Warrant shall be enfitled to receive, and the Finecstar Warrant shall thereafler
represent the right to receive (upon due exercise and payment of the exetcise price), in lieu of the
shares of Company Common Stock issuable upon exercise of the Finestar Warrant immediately
prior to the Effective Date, the amount of Merger Consideration payable pursuant to the Merger
in respect of such number of shares of Company Common Stock that is equal to the number of
ghares of Company Common Stock into which the Finestar Warrant would otherwise have been
exercisable absent consummation of the Merger. As used herein, the term “Finestar Warrant”
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shall mean Warrant No. CS-1 of the Company issued on January 15, 2002 to Finestar
International Limited.

3.5 Convertible Notes. As of the Effective Time, the Surviving Corporation,
ghall, in accordance with the Indenture, enter into a supplemental indenture {which indenture
shall cornply with the Trust Indenture Act of 1939 as in effect at the date of execution of such
supplemental indenture) providing that the Conrvertible Notes shall be converfible into, in lieu of
the shares of Company Common Stock issuable upon conversion of the Convertible Notes
immediately prior to the Effective Date, the amount of Merger Consideration payable pursuant to
the Merger in respect of such nuraber of shares of Company Common Stock that is equal to the
number of shares of Company Common Siock into which the Convertibie Notes would
otherwise have been convertible absent consummation of the Merger. Promptly afier the
Effective Time, Parent shall, or shall cause the Surviving Corporation to, deliver to the holders of
the Convertible Notes the notices required by the terms of the Indenture as a result of the
transactions contemplated hereby, and shall comply with the terms of the Indenture with respect
to any repurchase of Convertible Notes from the holders thereof as a result of the transactions
contemplated hereby, as required by the terms of such Indeature. As used hersin, the terms (i)
“Indenture” shall mean the Indenture, dated as of August 13, 2003, between the Company and
The Bank of New York, as trustee (the “Trustee™), relating to the Company’s 5.50% Convertible
Senior Subordinated Notes Due 2010 and (ii) “Convertible Notes” shall mean the convertible
notes referred to in clause (i) above. The Company shall obtain all opinions, certificates and
other documents required to be provided by the Company or its counsel pursuant to the Indenture
in connection with the execution of such supplemental indenture.

ARTICLEIV
RE ENTATION WARRANTIE

4.1  Representations and Warrapties of the Company. The Company hereby

represents and warrants to Parent and Merger Sub that:

(a)  Qreganization, Good Standing and OQualification; Oreanizational

Documents.

@) The Company and cach of its Subsidiarics is an entity duly
organized, validly existing and in good standing (with respect to jurisdictions that recognize such
concept} under the Laws of its respective jurisdiction of organization and has all requisite
corporate (or similar) power and authority to own, license and operate its properties and assets
and to carry on its business as presently conducted, except where the fajlure to be so organized,
existing or in good standing or to have such power and authority has not had, and could not
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse
Effect. Bach of the Company and its Subsidiaries is duly qualified or licensed to do business and
is in good standing in each jurisdiction where the ownership, leasing or operation of its
properties and assets or the conduct of its business requires such qualification or licensure,
except where the failure to be se qualified or licensed or in good standing has not had, and could



not reasonably be expected to bave, individually or in the aggregate, a Company Material
Adverse Effect.

As used herein, the term “Subsidiary” shall mean, with respect to any
particular Person, any entity, whether incorporated or unincorporated, of which 2 majority of the
outstanding securities or ownership interests having by their terms ordinary voting power to elect
2 majority of the board of directors or other Persons performing similar functions is directly or
indirectly owned or controlled by such Person or by one or more of its Subsidiaries or by such
Person and any one or more of ifs Subsidiaries.

As used herein, the term “Company Material Adverse Effect” shall mean a
material adverse effect on the business, operations, assets, liabilities, financial condition or
resulis of operations of the Company and its Subsidiaries, taken as a whole; provided, however,
that none of the following shall be deemed in and of themselves, either alone or in combination,
to constitute, and none of the following shall be taken into account in determining whether there
has been a Company Material Adverse Effect: (i) any changes in United States generaily
accepted accoumting principles (“ULS. GAAP”), (if) changes in general economic conditions in
the United States or the global economy; (iii} changes (including changes in Law) affecting the
industry in which the Company operates in general, to the extent the Company and its
Subsidiaries, taken as a whole, are not disproportionately affected thereby; (iv) any adverse
change, effect, event, occurrence, state of facts or development (including any cancellations of or
delays in customer orders, any reduction in sales or results of operations, any disruption in
supplier, distributor, partner or similar relationships or any loss of employees) attributable to the
announcernent or pendency of the Merger; or (v) any action reguired to be taken pursuant to this
Agreement or by or at the request of Parent or Merger Sub. The partics agree that the mere fact
of (A) a decrease in the market price or an increase or decrease in the {rading volume of the
Company Commmon Stock or (B) the failure of the Company {o meet internal projections or
published revenues or carnings forecasts shall not by itself constitte a Company Material
Adverse Bffect, but the reasons for or causes of such events (to the extent not due to the
announcement or pendency of the Merger) may constitute a Company Material Adverse Effect.

(i) The Company has heretofore made available to Parent ttue and
correct copies of the Company’s articles of incorporation and by-laws, each as amended through
the date hereof. Schedule 4.1(a)(ii) of the disclosure schedules delivered to Parent by the

Company on or prior to the date hereof (the “Company Disclosure Schedules™) sets forth a true
and correct list of all Subsidiaries of the Comparny, the jurisdictions in which such Subsidiaries

are organized and the percent of the equity interest therein owned by the Company and any other
Subsidiary of the Company or by any other Person, as applicable.

(b  Capital Structure. The authorized capital stock of the Company consists
of 80,000,000 shares of Company Common Stock and 1,000,000 shares of preferred stock, par
value $0.01 (the “Company Preferred Stock™). As of the close of business on December 31,
2005, there were outstanding (i) 40,244,326 shares of Company Common Stock (including
279,575 shares subject to restrictions under the Company Stock Option Plans), (i) no shares of
Company Preferred Stock, (iii) Company Options to purchase an aggregate of 4,897,492 shares
of Company Common Stock at a weighted average exercise price of $9.41 per share, (iv) the
Finestar Warrant to purchase an aggregate of 1,550,000 shares of Company Common Stock at an
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exercise price of $10.73 per share and (v) $90 million principal amount of Convertible Notes
then convertible into an aggregate of 11,160,714 shares of Company Common Stock, All of the
issued and outstanding shares of Company Common Stock have been duly authorized and are
validly issued, fully paid and nonassessable and all of the shares of Company Common Stock
that may be issued pursnant to the Company Stock Option Plans, the Convertible Notes and the
Finestar Warrant have been duly authorized and will be, when issued in accordance with the
respective terms thereof, validly issued, fully paid and nonassessable. Except as set forth on
Schedule 4.1(b) of the Company Disclosure Schedules, all of the issued and outstanding shares
of capital stock of each of the Company’s Subsidiaries have been duly authorized and are validly
issued, filly paid and nonassessable, and all such shares are owned by the Company or a
Subsidiary of the Company firee and clear of any Lien (excluding any securities Law general
restrictions on transfer). Except as set forth in the second sentence of this Section 4.1(b) and for
changes since December 31, 2005 resulting from any exercise of Company Options outstanding
as of December 31, 2005, conversion of the Convertible Notes or exercise of the Finestar
Warrant, there are no ouistanding shaves of capital stock or voting securities of the Company.
Except as sct forth on Schedule 4.1(b) of the Company Disclosure Schedules and other than
pursnant o (i) the Company’s Rights Agreement, dated as of November 21, 1989, as amended gs
of October 22, 2004 (the “Rights Agreement™); (ii} the Company Options outstanding as of
December 31, 2005; and (jii) the Convertible Notes and the Finestar Warrant, there are no
preemptive or other ouistanding rights, options, warrants, conversion rights, stock appreciation
rights, redemption rights, repurchase rights, agreements, arrangements or commitments to issue
or to sell any shares of capital stock or other securities of the Company or any of its Subsidiaries
that have been issued or granted by the Company or such Subsidiaries or any securities or
obligations convertible or exchangeable into or exercisable for, or giving any Person a right to
“subscribe for or acquire, any securities of the Company or any of its Subsidiaries. Schedule
4.1{b) of the Company Disclosure Schedules sets forth a true and correct list, as of December 31,
2005, of the Company Options, together with the numbers of shares covered thereby, dates of
grant thereof and the exercise prices therefor. Except for the Convertible Notes, the Company
does not have any outstanding bonds, debentures, notes or other debt obligations the holders of
which have the right to vote (or convertible into or exercisable for securities having the right to
vote} with the stockholders of the Company on any maiter (“Voting Debt™). No Subsidiary of
the Company owns any Company Common Stock.

{c) Corporate Authority. The Company has the requisite corporate power and
authority, and has taken all corporate action necessary in order, to execute, deliver and perform
its obligations under this Agreement and to consummate, upon the terms and subject to the
conditions of this Agreement, the transactions contemplated hereby, except for obtaining the
Company Required Statutory Approvals and, with respect to the Merger, the receipt of the
Company Requisite Vote. This Agreement has been duly executed and delivered by the
Company and, assuming due authorization, execution and delivery by each of Parent and Merger
Sub, constitutes the valid and binding obligation of the Company, enforceable against the
Company in accordance with its terms, except as such enforceability may be limited by
applicable bankruptcy, insclvency, reorganization, moratorium or similar Laws of general
applicability relating to or affecting creditors’ rights and except for general equity principles (the
“Bankruptey and Equity Exception™}. At a meeting duly called, convened and held, the
Company’s Board of Directors unanimously adopted resolutions: (i} approving this Agreement
and the trapnsactions contemplated hereby, including the Merger; (ii) declaring that this
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Agreement is advisable; (iii) stating that the terms of the Merger are fair to, and in the best
interests of, the Company and its stockholders; and {iv) recommending that the Company’s
stockholders approve and adopt this Agreement and the Merger (the “Company Board

Recommendation’).
(@Y  Govermmental Filings: No Violations.

(i) Except for any reporis, filings, registrations, approvails and notices
required to be made: (A) pursuant io Section 1.2; (B) under the Hart-Scoit-Rodino Antitrust
Improvements Act of 1976, as amended (the “HSR Act”), the Securities Exchange Act of 1934,
as amended (the “Exchange Act™), and the Nasdaq National Market Stock Market (*INasdag™);
(C) as set forth on Schedule 4. {AIGNC) of the Company Disclosure Schedules (items (B) and

(C), the “Company Required Statutory Approvals™); and (D) by Parent or Merger Sub on behalf

of itself and the Company in Italy with the Italian Competition Anthority, no notices, reports,
registrations or other filings are required to be made by the Company with, and no consents,
approvals, permits or authorizations are required to be obtained by the Company from, any U.S.
or foreign federal, staie or local governmental or regulatory authority, agency, commission, body
or other governmental entity {each, a “Goyernmental Eatity™), in connection with the Company’s
execution and delivery of this Agreement and the consummation by the Company of the Merger
and the other transactions contemplated hereby, other than those notices, reporis, registrations or
other filings and cousents, approvals, permits and authorizations the failure of which to make or
obtain has not had, and could not reasonably be expected to have, individually or in the
aggregate, a Company Material Adverse Effect or would not prevent, materially delay or
materially impair the ability of the Company to consummate the transactions contemplaied by

this Agreement.

(iiy  The execution, delivery and performance of this Agreement by the
Company do not, and the consummation by the Company of the Merger and the other
transactions contemplated hereby will not (A) constitute or result in a breach or violation of
either the articles of incorporation or by-laws of the Company, (B) except as set forth om
Schedule 4, {OIDB) of the Company Disclosure Schedules, require any consent or other action
by any Person under, constitute or result in 2 breach or violation of, or constifule & default, or
give rise to any right of termination, cancellation or acceleration, under the terms of any lease,
note, mortgage, license, franchise, indenture, agreement or other conmtract (collectively,
“m s”) not otherwise terminable on 30 days® or less notice without requiring any payment
or incurring any liability to which the Company or any Subs:dlazy is a party or by which it, or
any of its properties or assets, is otherwise bound, (C) assuming compliance with the matters
referred to in Section 4.1(d)i), contravene or conflict with or result in a violation or breach of
any Law or (D) result in the creation or imposition of any Lien on any asset of the Company or
any of its Subsidiaries, except, in the case of each of clauses (B) through (D) sbove, for any
failure to obfain consent, contraveniion, conflict, breach, violation, default, termination,
cancellation, acceleration or creation or imposition of a Lien that has not had, and could not
reasonably be expecied to have, individually or in the aggrepate, a Company Material Adverse
Effect or would not prevent, materially delay or materially impair the ability of the Company to
consummats the transactions contemplated by this Agreement.
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(e} Company Reports; Financial Statements.

(i) The Company has filed with the Securities and Exchange
Comumission (the “SEC™), the forms, reports and other documents required to be filed by it since
December 31, 2002 under the Securities Act of 1933, as amended (the “Securities Act™), and the
Exchange Act (any such forms, reporis and other documents, including any amendments of or
supplements thereto, filed with or furnished to the SEC by the Company prior to the date hereof,
the “Company Reporis”). The Company Reports, when filed, were in compliance in all material
respecis wiih the requirements of the Securities Act or the Exchange Act, as the case may be, and
ibe rules and regulations thereunder. None of the Company Reports, as of the filing date or, if
amended, as of the date the last amendment was filed, contained any untrue statement of a
material fact or omitted to state a material fact required to be stated therein or necessary to make
the statements made therein, in the light of the circumstances under which they were made, not
misleading.

(Gi)}  Each of the consolidated balance sheets included in or incorporated
by reference into the Company Reports (including the related notes and schedvles thereto) fairly
presented, in all material respects, the consolidated financial position of the Company and iis
Subsidiaries as of ifs date, and each of the consolidated statements of income (loss) and
consolidated statements of cash flows included in or incorporated by reference into the Company
Reports (including any related notes and schednles thereto) {airly presented, in all material
respects, the consolidated results of operations and cash flows, as the case may be, of the
Company and its Subsidiaries for the periods set forth therein (subject, in the case of unaudited
stateraents, to the absence of notes, similar presentation items and normal year-end audit
adjnstments), in each case in accordance with TLS. GAAP consistently applied during the periods
presented, except as may have been noted therein or, in the case of unaudited interim financial
statements, as may have been permitted by Form 10-Q under the Exchange Act.

(iii) The Company has established and maintains disclosure controls
and procedures {as defined in Rule 13a-15 under the Exchange Act). Such disclosure controls
and procedures are designed to ensure that material information relating to the Company and its
Subsidiaries, is made known to the Company’s principal executive officer and its principal
financial officer by others within those entitics. Such disclosure controls and procedures are
effective in timely alerting the Company’s principal executive officer and principa! financial
officer to material information required to be included in the Company’s periodic reports
required under the Exchange Act.

{iv)  The Company and its Subsidiaries have established and maintained
a system of internal confrol over financial reportinug (as defined in Rule 13a-15 under the
Exchange Act) (“internal controls’™). Such internal controls are sufficient to provide reasonable
assurance yegarding the reliability of the Company’s financial reporting and the preparation of
the Company’s financial statements for external pwrposes in accordance with U.S. GAAP,
including reasonabie assurance (i} that receipts and expenditures of the Company are being made
only in accordance with authorizations of management and directors of the Company and
transactions are recorded as necessary to permit preparation of financial statements in conformity
with US. GAAP and (i) regarding prevention or timely detection of any unauthorized
acquisition, nse or disposition of Company asseis that could have a material effect on the
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Company’s financial statements. The Company’s management, with the participation of the
Company’s principal executive and financial officers, has completed its assessment of the
effectiveness of the Company’s internal controls over financial reporting in compliance with the
requirements of Section 404 of the Sarbanes-Oxley Act of 2002 (“SQX”) for the year ended
December 31, 2004, and such assessment concluded that such internal controls were effective
using the framework specified in the Company’s Form 10-K filed on March 16, 2005. The
Company has disclosed, based on its most recent evaluation of internal controls prior to the date
hereof, to the Company’s auditors and audit committee (x) any significant deficiencies or
material weaknesses in the design or operation of internal controls which are reasonably likely fo
adversely affect the Company’s ability to record, process, summarize and report financial
information and {y) any fraud, whether or not material, that involves management or other
employees who have a significant role in internal controis. The Company has made available to
Parent a summary of any such disclosure made by its management to the Company’s auditors
and audit committee since December 31, 2002.

V) Except as set forth on Schedule 4.1{e{Vv) of the Company
Disclosure Schedules, since December 31, 2002, (i) neither the Company nor any of its
Subsidiaries nor, to the Company’s knowledge, amy director, officer, employee, auditor,
accountant or representative of the Company or any of its Subsidiaries has received any written
complaint, allegation, assertion, or claim that the Company or any of its Subsidiaries has
engaged in improper or illegal accounting or auditing practices or maintains improper or
inadequate internal accounting controls and (ii) no attorney representing the Company or any of
its Subsidiaries, whether 'or not employed by the Company or any of its Subsidiaries, has
reported evidence of a material violation of U.S. federal or state securities Laws, a material
treach of fiduciary duty or similar material violation by the Company, any of its Subsidiaries or
any of their respective officers, direcior, employees or agents to the chief legal counsel or the
chief executive officer of the Company, the Board of Directors of the Company or any member

or committee thereof,

(v}  As used herein, the term “knowledge™ or any similar formulation

shall mean the actual knowledge of, with respect to the Company, only those persons set forth on
Schedule 4.1(e)Xvi} of the Company Disclosure Schedules and, with respect to Parent, only those
persons set forth on Schedule 4.1{e}(vi} of the disclosure schedules delivered io the Company by

Parent on or prior to the date heresof (the “Parent Disclosure Schedules™).

(vii} There are no outstanding loans or other extensions of credit made
by the Company or any of its Subsidiarics to any ecxecutive officer (as defined in Rule 3b-7 under
the Exchange Act) or director of the Company. The Company has not, since the enactment of
SOX, taken any action prohibited by Section 402 of SOX.

® No Undisclosed Material Lisbilities. Except as set forth on Schedule
4,1(f) of the Company Disclosure Schedules, as reflected on the consolidated balance sheet of
the Company and its Subsidiaries as of September 30, 2005 and as otherwise disclosed in the
Company Reports, to the knowledge of the Company, there are no liabilities or obligations of the
Company or any of its Subsidiaries, whether accrued, contingent, absolute or otherwise, other
than liabilities or obligations: (i) under existing Contracts of the Company and its Subsidiaries
that were entered into in the ordinary course of business consistent with past practices and where
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neither the Company nor any of iis Subsidiaries is in material breach of ils obligations
thereunder; (ii) incurred in the ordinary course of business consisient with past practice since
September 30, 2005; (iii) that have not had, and could not reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect; or (iv) incurred pursuant to
this Agreement and in connection with the transactions contemplated hereby.

) Absence of Certain Changes or Events. Except as disclosed in the

Company Reports, as contemplated by this Agreement or as set forth on Schedule 4,J(g) of the
Company Disclosure Schedules, since September 30, 2005, the Company has conducted its
businesses in the ordinary course and in a manner consistent with past practice, and there has not
been: (i} any event that has had, or couid reasonably be expected to have, individualiy or in the
aggregate, a Company Material Adverse Effect; (ii} any material change by the Company in its
accounting methods, principles or practices except for any such change required by reason of a2
concurrent change in U.S. GAAP; (iii) any revaluation by the Company of any material asset
{including any writing-down of the value of inventory or writing-off of notes or accounts
receivable), other than in the ondinary course of business consistent with past practice; {iv) any
declaration, setting aside or payment of any dividend or distribution in respect of any capital
stock of the Company or any redemption, purchase or other acquisition by the Company or any
of iis Subsidiaries of any of its securities; (v) any amendment of any material term of any
outstanding security of the Company or any of ifs Subsidiaries; (vi)any settlement or
compromise of any material litigation, action or claim; (vii) any establishment or material
amendment of any bonus, insurance, severance, deferred compensation, pension, retirement,
profit sharing, stock option, stock purchase or other employee benefit plan or any material
increase in the compensation payable or to become payable to any officers or key emplovees of
the Company or any of its Subsidiaries, except for salary increases and benefit accruals pursuant
to the Company Compensation and Benefit Plans in the ordinary course of business; (viii) any
incurrence, assumption or guarantee by the Company or any of its Subsidiaries of any
indebtedness for borrowed money other than in the ordinary course of business and in amounts
and on tertns consistent with past practice; (ix) any creation or other incurrence by the Company
or any of its Subsidiaries of any Lien on any material asset other than in the ordinary course of
business consistent with past practice; {x} any making of any material loan, advance or capital
contributions to or investment in any Person other than loans, advances or capital contributions
to or investments in its wholly-owned Subsidiaries in the ordinary course of business consistent
with past practice; or (xi) any damage, destruction or other casualty loss {whether or not covered
by insurance) affecting the business or assets of the Company or any of its Subsidiaries that has
had, or could reasonably be expected to have, individunally or in the aggregate, a Company

Material Adverse Effect.

(h) Litigation. Except as disclosed in the Company Reports or as set forth on
Schedule 4.1(h) of the Company Disclosure Schedules, there are no civil, criminal or
administrative actions, suits, claims, hearings, investigations or proceedings (collectively,
“Litigation Claims™) pending or, to the lmowledge of the Company, threatened against the
Company or any of its Subsidiaries or any of their respective properties or, to the knowledge of
the Company, pending or threatened against any present or former officer, director or employee
of the Company or any of its Subsidiarics before any court or arbitrator or before or by any
Governmental Entity that, if adversely determined or resolved, could reasonably be expected to
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have, individually or in the aggregate, a Company Material Adverse Effect or that seek to
prevent or materially delay the consummation of the Merger.

#  Emplovee Benefits.
{i) As used herein, the term “Company Compensation and Benefit

Plan™ shall mean any written or oral bonus, deferred compensation, pension, retirement, profit-
sharmg, thrift, savings, employee stock ownership, stock bonus, stock purchase, change in
conirol, retention, restricted stock, stock option, employment, termination, severance,
compensation, medical, health, employee assistance program, disability or sick leave, workers”
compensafion, supplemental unemployment benefits, post-employment or retirement benefits
(including compensation, pension, health, medical or life insurance benefits) or other
compensation or benefit plan, including each “employee benefit plan,” within the meaning of
Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA™),
that covers curent or former employees or directors of the Company or any of its Subsidiaries
and is maintained, administered or contributed to by the Company or any of its Subsidiaries or
with respect to which the Company or any of its Subsidiaries has any Hability. The Company
has made available to Parent true and comect copies of all material Company Compensation and
Benefit Plans (and, if applicable, related trust or funding agreements or insurance policies).

(i1)  Each of the Company Compensation and Benefit Plans has been
maintained in compliance in all material respects with its terms and with the requirements
prescribed by any and all applicable Laws {including, if applicable, ERISA and the Internal
Revenue Code of 1986, as amended (the “Code™)). There has been no amendment to, written
interpretation of or announcement (whether or not written) by the Company or any Subsidiary
relating to, or change in employee participation or coverage under, any Company Compensation
and Benefit Plan that could reasonably be expected to increase materially the expenmse of
maintaining such Company Compensation and Benefit Plan above the level of expense incurred
in respect thereof for the most recent fiscal year ended prior to the date hereof. Each Company
Compensation and Benefit Plan that is an “empioyee pension benefit plan” within the meaning of
Section 3(2) of ERISA (a “Pension Plan™) and that is intended to be qualified under Section
401(a} of the Code has received a favorable determination letter {or opinion letter, if applicable)
from the Internal Revenue Service (the “IRS™) and, to the Company’s knowledge, nothing has
occurred, whether by action or failure 1o act, that could reasonably be expected to cause the loss
of such qualification. The Company has provided (or made available fo) Parent with the most
recent determination lefter (or opinion letter, if applicable) of the IRS relating to each such

Pension Plan.

(iti) No Company Compensation and Benefit Plan that is a Pension
Plan is subject to the funding rules of Part 3 of Title I of ERISA or is a “multiemployer plan,” as
such term is defined in Section 3(37) of ERISA.

(iv) Except as set forth on Schedule 4.1()(iv) of the Company
Disclosure Schedules, (A) all contributions required to be made by the Company or its
Subsidiaries to any Company Compensation and Benefit Plan under the terms of such Plan or
under U.S. Law or any other applicable Law have beent made or have been accrued on the most
recent consolidated balance sheet filed or incorporated by reference in the Company Reports and
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{B) all unfunded benefit obligations of the Company and its Subsidiaries under any Company
Compensation and Benefit Plan have been accounted for by reserves or otherwise properly
footnoted in accordance with U.S. GAAP on the most recent consolidated balance sheet filed or
incorporated by reference in the Company Reports.

(v)  Neither the Company nor its Subsidiaries has any curreat or
projected liability with respect to rvetiree health and life benefits under any Company
Compensation and Benefit Plan subject to U.S. Law, except for benefits required to avoid excise
tax under Code Section 4980B or, as set forth on Schedule 4,1(i)(y) of the Company Disclosure
Schedules, under any other applicable Law requiring continuation of health coverage.

(v  Except as set forth on Schedule 4.1(Yvi) of the Company
Disclosure Schedules: neither the execution and delivery of this Agreement nor the
consummation of the {ransactions contemplated hereunder will (A) result in an increase in the
amount of compensation or benefits or the acceigration of the vesting or timing of payment of
any compensation or benefits payvable to or in respect of any participant under a Company
Compensation and Benefit Plan; or (B) result in or satisfy a condition io the payment of
compensation that would, in combination with any other payment, result in an “excess parachute
payment” within the meaning of Section 280G(b) of the Code.

(vii) No transaction prohibited by Section 406 of ERISA or Section
4975 of the Code has occurred with respect to any employee benefit plan or arrangement that is
covered by Title T of ERISA, which transaction has or will cause the Company or any of its
Subsidiaries to incur any liability under ERISA, the Code or otherwise, exclnding transactions
effected pursuant to and in compliance with a statutory or administrative exemption and
transactions that have not had, and conld not reasonably be expected to have, individually or in
the aggregate, a Company Material Adverse Effect.

(viit) The Company and its Subsidiaries have employment policies and
practices that are in compliance I all material respects with all currently applicable Laws
respecting employment and employment practices, terms and conditions of employment, wages,
Lours and imunigration.

(ix) Except ms set forth on §Schedule 4.1(0)ix) of the Company
Disclosure Schedules or as has not had, and could not reasonably be expected to have, a
Company Material Adverse Effect, with respect to each Company Compensation and Benefit
Plan covering employees outside of the United States (each, an “Internatiopal Plan™), (A) each
International Plan has been maintained in compliance in all material respects with its terms and
with the requirements prescribed by any and all applicable statutes, orders, rules and regulations
{including any special provisions relating 10 qualified plans where such Plan was intended to so
qualify} and has been maintained in good standing with applicable regulatory authorities and (B}
as of September 30, 2005, the sum of (o the extent applicable to a particular Plan) (i) the fair
market value of the assets of such Plan fo the extent funded, (i) the liability of each insurer for
such Plan to the extent insured, and (iii) the book reserve established for such Plan to the extent
neither funded nor insured, together in each case with any accrued contributions, premium
payments or benefit accruals, is sufficient to provide for the Projected Benefit Obligation as
defined by SFAS 87, with respect to all current and former participants in each such Plan
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according to the actuarial assumptions and valuations most recently used (to the extent the
assumptions comply with SFAS 87) and no transaction contemplated by this Agreement shall
cause the sum of each such Plan’s assets, insured obligations or reserves to be less than such
Plan’s benefit obligations. As used in this Agreement, the term “Affiliate” shall mean, with
respect to any Person, any other Person directly or indirectly controfling, controiled by, or under
common control with such Person.

(x)  Simultaneously with or prior to the execution of this Agreement,
the Board of Directors of the Company and the Compensation and Stock Option Commiitee of
the Board have adopted resclutions approving the 2006 Executive Incentive Plan, which pian is
set forth on Schedyle 4.1(i}x) of the Company Disclosure Schedules (the “Executive Incentive

Plan™).

(xi) Notwithstanding any other provision of this Agreement to the
contrary, except a5 ERISA. and any other Laws applicable to the Company Compensation and
Renefits Plans are implicated by Sections 4.1(d), (e}, (f), (g) or (h), the representations and
warranties contained in this Section 4.1(i) constitute the sole representations and warranties of
the Company with respect to ERISA and any other Laws applicable to the Company
Compensation and Benefits Plans.

G) Compliance with Laws: Permits. Except as disclosed in the Company
Reports or as set forth on Schedule 4.1(j) of the Company Disclosure Schedules, neither the
Company nor any of its Subsidiaries has violated or failed to comply with any Law, and to the
knowledge of the Company, neither the Compapy nor any of ifs Subsidiaries is under
investigation with respect to or been threatened to be charged with or given notice of any
violation of any Law, except for any such violations or failures to comply that have not had, and
could not reasonably be expected to have, individually or in the aggregate, 2 Company Material
Adverse Effect. The Company and each of its Subsidiaries has all permits, licenses,
authorizations, consents, approvals and franchises from Govemnmental Entities required to
conduct its businesses as presently being conducted, except for those the absence of which has
not had, and could not reasonably be expected to have, individually or in the aggregaie, a
Company Material Adverse Effect.

(ky  Anti-takeover Statutes; Rights Agreement: Appraisal Rights.

{) The Company bas taken ail actions necessary to exempt the
Merger, this Agreement and the other transactions contemplated hereby fom the provisions of
Sections 607.0901 and 607.0902 of the FBCA, No other “control share acquisition,” “fair
price,” “moratorinm” or other anti-takeover Laws enacted by U.S. state or federal Governmental
Entities apply to this Agreement or any of the transactions contemplated hereby.

(i)  The Company has taken all action necessary to render the Rights
Agreement inapplicable to the Merger and the fransactions contemplated hereby.

(iii) No holder of Shares nor any other Person will have any appraisal
or dissenters’ rights with respect {o any Shares, pursuant to the FBCA or any other provision of
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Law, in connection with the Merger, the approval and adoption of this Agreement or any of the
transactions contemplated hereby.

1)) Environmental Matters. (i) Except as disclosed in the Company Reports,
as set forth on Schedule 4.1(1) of the Company Disclosure Schedules and for such matters that
have not had, and could not reasonably be expected to have, either individually or in the
aggregate, a Company Material Adverse Effect: (A) the Company and its Subsidiaries and their
respective operations are in compliance with all applicable Environmental Laws; (B) the
Company and its Subsidiaries possess and maintain in effect and are in compliance with all
environmental permits, licenses, authorizations and approvals required under applicable
Environmental Laws with respect to their properties and businesses; (C) neither the Company
nor any of its Subsidiaries has received any written claim, notice or request for information
concerning the violation of or Hability under any applicable Environmental Law; (D) there are no
writs, injunctions, decress, orders, judgments or Litigation Claims outstanding or pending, or to
the knowledge of the Company, threatened, relating to complianice by the Company or any of its
Subsidiaries with any Environmental Law or any eavironmental permits, licenses, authorizations
and approvals required under applicable Environmental Laws or to any liability of the Company
or any of its Subsidiarics under any applicable Environmental Law; and (E) there are no
liabilities of or relating to the Compsny or any Subsidiary, whether absolute, accrued,
contingent, determined or determinable, arising under or relating to any Environmental Law.

(ii}  There has been no material environmental investigation, study,
audit, test, review ar other analysis conducted of which the Company or any Subsidiary of the
Company possesses or has control in relation to the current or prior business of the Company or
any Subsidiary of the Company or any property or facility now or previously owned, leased or
operated by the Company or any such Subsidiary which has not been delivered or made available
to Parent prior to the date hereof.

(iii)  Neither the Company nor any Subsidiary owns, leases or operates
any real property in New Jersey or Connecticut of, in conmection with the transactions
coutemplated hereby, would otherwise be subject to the filing or other requirements of the
environmerial transfer laws of such states.

Notwithstanding any other provision of this Agreement to the conirary, except as
environmental matters are implicated by Sections 4.1(d), {¢) or (g), the representations and
warranties of the Company contained in this Section 4.1{1) constitute the sole representations and
warranties of the Company with respect to environmental maiters.

As used herein, the terms (i) “Environmental Law™ shall mean any Law relating
to the protection of the enviromment, human health and safety and/or pollutants, contaminants,
wastes or chemicals or any toxic, radioactive, ignitable, corrosive, reactive or otherwise

hazardous substances, wastes or materials and (ii} “Company™ and “Subsidiary” shall inciude
any entity which is, in whole or in part, a predecessor of the Company or any Subsidiary.

(m) Tax Matters. Except as set forth on Schedule 4.1(m) of the Company
Disclosure Schedules:
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{1) The Company and its Subsidiaries (A) have duly filed (taking into
account any extension of time within which to file} all material Tax Returns required to be filed
by eny of them, which Tax Returns are true, correct and complete in all material respects; (B)
have paid ai! Taxes that are shown as due on such filed Tax Returns and any other material
Taxes that the Company or any of its Subsidiaries are otherwise obligated to pay, except with
respect to Taxes that are being contested in good faith, and no material penalties or charges are
due with respect to the late filing of any Tax Return required to have been filed by or with
respect to any of them; (C) with respect to all material Tax Returns filed by or with respect to
any of them, have not waived any statute of limitations with respect to Taxes or agreed to any
extension of time with respect to a Tax assessment or deficiency; (D) do not have any deficiency,
audit, examination, investigation or other proceeding in respect of material Taxes or Tax matters
pending or, to the Company’s knowledge, threatened; aud (E) have provided adequate reserves,
in accordance with U.S. GAAP, as reflected in the most recent consolidated financial statements
of the Company and its Subsidiaries contained in the Company Reports for any material Taxes of
the Company or any of its Subsidiaries that have not been paid.

(it}  Neither the Company nor any of its Subsidiaries is a party to, is
otherwise bound by or has an obligation under, any Tax sharing agreement, Tax indemnification
agreement, Tax allocation agreement or similar Contract or arrangement.

(iii)  Neither the Company nor any of its Subsidiaries shall be required
to include any material item of income in, or exclude any material item of deduction from,
taxable income for any taxable period {or portion thereof) ending after the Closing Date as a
result of any: (A) change in method of accounting prior to the Closing Date under Code Section
481; (B) “closing agreement” as described in Code Section 7121 {or any corresponding or
similar provision of state, Jocal or foreign income Tax Law) execited on or prior to the Closing
Date; or (C) installment sale or intercompany transaction (as defined in Treasury Regulation
Section 1502-13) made on or prior to the Closing Date. As used herein, the term “Treasury
Regulations” shall mean the rules and regulations promulgated by the U.S. Treasury Department
under the Code.

(iv} Each of the Company and its Subsidiaries has withheld and paid to
the appropriate Taxing authority all material Taxes required to have been withheld and paid by it
in conmection with amounts paid or owing to any cwrent or former employee, independent
contractor, creditor or other third party and has complied in all material respects with all
applicable Laws relating to the payment and withholding of such Taxes.

{v)  Neither the Company nor any of its Subsidiaries has any material
liability for the Taxes of any Person (other than the Company and its Subsidiaries) under
Treasury Regulation Section 1.1502-6 (or any corresponding or similar provision of state, local
or foreign Tax Law), as a transferee or successor, by contract or otherwise.

(vi)  The Company has made available to Parent true and correct copies
of the 11.8. federal income Tax Returns filed by the Company and its Subsidiaries for the Tax

years 2001 through 2004.

18



(vii) There is no Contract, plan or arrangement of the Company or its
Subsidiaries covering any Person that, individually or collectively, would c¢oustitute
compensation in excess of the deduction limitation set forth in Code Section 162(m), except as

disclosed in the Company Reports.

(viif} Neither the Company nor any of its Subsidiaries has in any year for
which the applicable statute of limitations remains open distributed capital stock of another
Person, or has had its capital stock distributed by another Person, in a tramsaction that was
purporied or intended to be governed in whole or in pari by Code Sections 355 or 361.

(ix})  Neither the Company nor any of its Subsidiaries has entered into
any agreement or arrangement with any Governmental Entity with regard to the Tax Hability of
the Company or any Subsidiary affecting any Tax period for which the applicable statute of
limitations, after giving effect to extensions or waivers, has not expired.

x)  As used herein, the terms (A) “Tax” (including, with comrelative
meaning, the term “Taxes,”) shall nclude all foderal, state, local and foreign income, profits,
franchise, gross receipts, envirommental, capital stock, payroll, sales, use, employment,
unemployment, disability, property, transfer, documentary, stamp, registration, recording,
withholding, excise, production, value added, occupancy and other taxes, fees, duties or
assessments of any nature whatsoever, together with ail interest, penalties and additions imposed
with respect to such amounts and any inieresi in respect of such penalties and additions, and (B)
“Tax Return” shall include all retwns and reports (including elections, declarations, disclosures,
schedules, estimates and information refurps, 23 well as attachments therete and amendments
thereof) required {o be provided to a Governmentat Entity relating to Taxes.

{xi}  None of the Tax Returns referred to in Subsection (vi) above and,
to the Company’s knowledge, no other Tax Refumn, contains any position that is, or would be,
subject to penalties under Code Section 6662 (or any corresponding provisions of state, local or
non-U.S. Tax Law). Neither the Company nor any of its Subsidiaries has entered info any “listed
transactions” as defined in Treasury Regulation 1.6011-4(b)(2), and the Company and its
Subsidiaries have properly disclosed all reportable transactions as required by Treasury
Regulation 1.6011-4, including filing Forms 8386 with Tax Retums and with the Office of Tax
Shelter Analysis.

(i) None of the assets of the Company or any of its Subsidiaries is
property that the Company or any Subsidiary is required to treat as being a “safe harbor lease™
within the meaning of Code Section 168(f)(8), as in effect prior to amendment by the Tax Equity
and Fiscal Responsibility Act of 1982.

{xiit) None of the assets of the Company or any of its Subsidiaries has
been financed with or directly or indirectly secures any debt the interest on which is tax-exempt
under Code Section 103(a). Neither the Company nor any Subsidiary is a borrower or guarantor
of any outstanding industrial revenue bonds, and neither the Company nor any Subsidiary is a
tenant, principal user or related person to any principal user (within the meaning of Code Section
144(a)) of any property that has been financed or improved with the proceeds of any industrial
revenue bonds,
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(xiv}) None of the assets of the Company or any of its Subsidiaries is
“4ax exempt use property” within the meaning of Section 168(h) of the Code.

{xv) Neither the Company nor any of its Subsidiaries has been a United
States real property holding corporation within the meaning of Section 897(c)(2) of the Code
during the applicable period specified in Section 897 of the Code.

(xvi) Neither the Company nor any of its Subsidiaries has made an
election to calculate its liability for California Franchise Tax according to the “water’s edge”
method.

Notwithstanding any other provision of this Agreement to the contrary, except as
Tax matters are implicated by Sections 4.1(d}, (e), (f), (g), (h} or {j), the represeniations and
warranties of the Company contained in this Section 4.1(m) constitute the sole representations
and warranties of the Company with respect to Tax matters,

(ny [Intentionally Deleted]

(o) Lahor Maiters. Except as set forth on Schedule 4.1(0) of the Company
Disclosure Schedules: (i} (A) neither the Company por any of its Subsidiaries is the subject of
any proceeding asserting that the Company or any of its Subsidiaries has committed an unfair
labor practice or any other violation of Law relating to employee matters cxcept for any that,
individually or in the aggregate, are not, and could not reasonably be expected to be, material to
the Company and its Subsidiaries taken as a whole, (B) since December 31, 2003, there has not
been any labor strike, walk-out, work stoppage, slow-down or lockout involving employees of
the Company or any of its Subsidiaries and (C) since December 31, 2003, no labor organization
or group of employees has filed any representation petilion or made any wriiten or oral demand
for recognition.

{iD) The Company and its Subsidiaries have at all times since
December 31, 2002 and in all material respects properly classified each of its employees as
employees and each of its independent contractors as independent contractors, as applicable, and
no notice has been received from any Governniental Entity that such contractors would be
considered employees for employment Law or Tax purposes.

(i) As of the date hereof, within the last three years, neither the
Company nor any of its Subsidiaries has effectuated {A) a “plant closing™ (as defined in the
Worker Adjustment and Retraining Notification Act (the “WARN Act™) affecting any site of
employment or one or more facilities or operating units within any site of employment or facility
of the Company or any of its Subsidiaries; (B) a “mass lavoff” (as defined in the WARN Act or
any foreign equivalent); or (C) engaged in layoffs or employment terminations or other similar
terntinations sufficient to trigger application of any similar state, local or foreign Law that has
had or could reasonably be expected to have a Company Material Adverge Effect.

{53} Intellectual Property. Except as set forth on Schedule 4.1(p} of the
Company Disclosure Schedules:
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() The Company and/or each of its Subsidiaries owns, or is licensed
or otherwise has legally enforceable rights to use, all material Company Intellectuai Property
Rights, free and ¢lear of any Lien {other than licenses granted in the ordinary course of business
consistent with past practices). There exist no material restrictions (other than as imposed by
applicable Law, or as otherwise imposed by the Company under applicable confidentiality
agreements or by the Company with respect to the Company’s trade secrets) on the disclosure,
use, license or transfer of the Company Intellectual Property Rights owned by the Company or
any of its Subsidiaries. The consummation of the transactions contemplated by this Agreement
will not alter, encumber, impair or extinguish In any material respect any of the Company
Intellectual Property Rights. As used in this Section 4.1(p), the term *“Company Intellectual
Property Rights” shall mean all inveniions, whether or not patentable, patents, patent
applications, designs, trademarks, trade names, service marks, logos, brand names, domain
names (and al} goodwill associated with the foregoing) copyrights, computer software, trade
secreted information and know-how (whether tangible or intangible), databases and data
collections and any other intellectual property rights or similar intangible rights that are currently
. ‘psed or held for use in the business of the Company or any of its Subsidiaries.

(il)  Except as has not had and could not reasonably be expected to
have a Company Material Adverse Effect, neither the use of the Company Intellectual Property
Rights by the Company or any of its Subsidiaries ner the conduct of the business of the
Company or any of its Subsidiaries conflicts with, infringes upon, violates or interferes with, or
constifutes an appropriation of, any right, including any patent, trademark, trade name, service
mark or copyright or other intellectual property right, of any other Person. There is no claim,
action, suit, investigation or proceeding pending against, or o the koowledge of the Company,
threatened against or affecting the Company or any of its Subsidiaries (A) challenging the
validity of the Company’s or any of its Subsidiaries’ ownership of, or right to use, any material
Company Intellectual Property Rights (and the Company otherwise has no knowledge that any
material Company Intellectnal Property Right is invalid or conflicts with any asserted right of
any other Person); (B) or seeking to deny or restrict the rights of the Company or any Subsidiary
in any of the Company Iimellectual Property Rights; or {C) alleging that the Company or any of
its Subsidiaries have infringed, misappropriated or otherwise violated any third-party intellectual
property rights. None of the Company Intellectual Property Rights material to the operation of
the business of the Company or any of its Subsidiaries has been adjudged invalid or

uneniorceable.

(if) To the knowledge of the Company, there are no infringements by
third parties of any material Company Intellectual Property Rights.

(iv)  Schedule 4.1{p¥iv) of the Company Disclosure Schedules contains
a tme and complete list of (A) all registrations or applications for registrations included in the
Compauny Intellectual Property Rights that are owned by the Company or any of its Subsidiaries
and (B) all agreements {(excluding licenses for commercial off the shelf computer sofiware that
are generally available on nondiscriminatory pricing terms which have an acquisition cost of
$50,000 or less) to which the Company or any of its Subsidiaries is a party or otherwise bound
and pursnant to which {x) the Company or any of its Subsidiaries obtains the right to use or 2
covenant not to be sued under, any intellectual property right and/or (y) the Company or any of
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jts Subsidiaries grants the right to use, or a covenant not to be sned under, any inteliectual
property right.

(qQ) Title to Properties. Except as disclosed in the Company Reports, the
Company and its Subsidiaries have good (and in the case of real property, fee simple, or the local
equivalent) title to, or a valid leasehold interest in, their material properties and assets, except for
defects or imperfections of title, easements, restrictive covenants and similar encumbrances that,
in the aggregate, do not materially interfere with the ability of the Company and its Subsidiaries,
taken as a whole, o conduct their businesses as presently conducted. Excepi as disclosed in the
Company Reports, all such material properties and assets are held free and clear of all
mortgages, liens, pledges, charges, security inferests, encumbrances or other adverse claims of
any kind in respect of such properties or assets (collectively, “Lieng™), except for (i) Liens for
Taxes not yet due and payable or being contested in good faith and for which adequate accruals
or reserves have been established on the consolidated balance sheet of the Company as of
September 30, 2005 in the Company Reports; (i) Liens of materialmen, mechanics, carriers,
landlords and like Persons that individually or in the aggregate do not materially interfere with
- any present use of Sich properties or assels by the Conipany or its Subsidiaries; (i) i1 the cage
of any leased properties or assets, Liens that affect the landiord’s interest under the applicable
lease and that individually or in the aggregate do not materially interfere with any present use of
such properties or assets by the Company or its Subsidiaries; (iv) Liens disclosed in the title
insurance policies or surveys made available to the Parent with respect to owned real property
and that individually or in the aggregate do not materially interfere with any present use of such
properties or assets by the Company or its Subsidiaries; and (v) such Liens that, individually or
in the aggregate, have not had, and could not reasonably be expecied to have, a Company
Material Adverse Effect. The Company has delivered or made available to the Parent, with
respect to each of the leased real properties, copies of the applicabie leases and all material
written extensions, amendments, supplements and other modifications thereof and has provided
accurate summaries of all material oral extensions, amendments, supplements and other
modifications. All leases pursuant to which the Company or its Subsidiaries leases from other
Persons material items of real or personal property are valid and enforceable against the
Company or its Subsidiaries in accordance with their respective terms, subject to the Bankruptcy
and Equity Exception; and there is no defanlt or event of default under any of such Ieases of the
Company or any of its Subsidiaries ar, to the knowledge of the Company, any other party thereto
{or any condition that with notice or lapse of time, or both, would constitute a default), that has
had, or could reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Effect.

¢3} Material Confracts. Except as set forth on Schedule 4.1(r) of the Company
Disclosure Schedules or as disclosed in the Company Reports (including all exhibits thereto
(inciuding exhibits incorporated by reference therein)), neither the Company nor any of its
Subsidiaries is a party to or otherwise bound by:

(1) any lease of personal property providing for anmual remtal
payments of $1,000,000 or more or any lease of any material real property;

(ii)  any agreement {other than purchase orders entered into in the
ordinary course of business) for the purchase of materials, supplies, goods, services, equipment
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or other assets (including specifically-manufactured or unique parts) the terms of which provide
for aggregate payments by the Company and its Subsidiaries of $1,600,000 or more;

(iii)y any sales, distribution or other similar agreement (other than
purchase orders emntered into in the ordinary course of business) providing for the sale by the
Company or any of its Subsidiaries of materials, supplies, goods, services, equipment or other
assets that provides for aggregate payments to the Company and its Subsidiaries of $1,000,000 or
more;

(iv) any parmership, joint venture or other similar agreement or
arrangement;

() any agreement relating to the acquisition or disposition of any
business (whether by merger, sale of stock, sale of assets or otherwise);

(vi) any agreement relating to indebtedness for borrowed money or the
deferred purchase price of property (in either case, whether incurred, assumed, guaranteed or .
secured by any asset);

{vii) any lcense, franchise or similar agreemens that is not terminable
by the Company without material penalty upon ninety {90) days or less notice to the other party
thereto;

(viil) any agreement (or provision in an agreement) whose purpose is to
limit the freedom of the Company or any of its Subsidiaries to compete in any line of business or
with any Person or in any area and which limitation is material or which would so limit the
freedom of the Company or any of its Subsidiaries after the Closing Date;

(ix} any agreement with (A} any Person directly or indirectly owning,
controlling or holding with power to vote, 5% or more of the outstanding voting securities of the
Company or any of its Subsidiaries, (B} any Person (other than the Company and its
Subsidiaries) 5% or more of whose outstanding voting securities are directly or indirectly owned,
controlled or held with power io vote by the Company or any of iis Subsidiaries or (C) sny
director or officer of the Company or any of its Subsidiaries or any “associates” or members of
the “immediate family” (as such terms are respectively defined in Rule 12b-2 and Rule 16a-1 of
the Exchange Act) of any such director or officer;

(x) any material agreement to Indemnify a third party other than any
agreement entered into in the ordinary course of business consistent with past practices or any
other agreement listed in any sub-section of Schedule 4 I(r) of the Company Disclosure
Schedules; or

(xi}  any other Contract not made in the ordinary course of business that
is material to the Company and its Subsidiaries, taken as a whole.

Each agrecinent, contract, plan, lease, arrangement or commitment disclosed or required
to be disclosed on Schedule 4.1(r) of the Company Disclosure Schedules (each, a ‘Material
Contract™) is a valid aod binding agreement of the Company or a Subsidiary of the Company, as
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the case may be, and is in full force and effect. True and complete copies of each Material
Contract (including any material modifications and amendments thereto and rmaterial waivers
thereunder) have been made available to Parent. Neither the Company nor any of its
Subsidiaries, nor, to the knowledge of the Company, any other party thereto, is in material
violation of, or in material default under, nor does there exist any copdition that with notice or
lapse of time, or both, would cause such a material violation of or material default under, any
Material Contract to which it is a party or by which it, or any of its properties or assets, is
otherwise bound.

(s) Insutance. The Company maintains insurance policies covering its (and
its Subsidiaries”) assets, business, properties, operations, employees, directors and officers, and
product warranty and liability claims, and such other forms of insurance in such amounts, with
such deductibles and against such risks and losses as are, in its judgment, reasonable for the
business and assets of the Company and its Subsidiaries, taken as a whole. Except as set forth on
Schedule 4.1(s) of the Company Disclosure Schedules, all such insurance policies are in full
force and effect and the Company is otherwise in compliance with such policies and such
policies will not, by their terms, terminate or lapse by reason of this Agreement or the
consummation of the transactions contemplated hereby, except for any failures to 8o be in force
and effect or comply or terminations or lapses that, individually or in the aggregate, have not
kad, and could not reasonably be expected to have, a Company Material Adverse Effect.

® Vote Reguired The approval of the holders of a majority of the
outstanding Shares as of the applicable record date {the “Company Requisite Voie™) is the only
vote of any class or series of the capital stock of the Company required to approve this
Agreement, the Merger and the other transactions contemplated hereby.

(uw)  Brokers and Finders. Except for Lehman Brothers Inc., neither the
Company nor, to the Company’s knowledge, any of its officers, directors or employees has
engaged any financial advisor, broker or finder or incuwrred or will incur any hability for any
financial advisory fees, brokerage fees, commissions or finders’ fees in comnection with this
Agreement, the Merger and the other transactions contermplated hereby.

(")  Opinion of Financial Advisor. The Board of Directors of the Company
has received the opinion of Lehman Brothers Inc., on or prior to the date of this Agreement, to
the effect that, as of the date of such opinion and based upon and subject to the matters set forth
therein, the Merger Consideration to be received by the holders of Shares is fair, fom a financial
point of view, to such holders, a signed copy of which opinion has been delivered to Parent,

(w) Information to be Supplied; Disclosure Documepts. The proxy statement

of the Company to be filed with the SEC in connection with the Merger (the “Company Proxy
Statement”} and any amendments or supplements thereto will, when filed, comply in all material
respects with the applicable requirements of the Exchange Act and the mles and regulations
thereunder and all other applicable Laws. Ai the time the Company Proxy Statement or any
amendment or supplement thereto is first mailed {o stockholders of the Company, and at the time
such stockholders vote on adoption of this Agreement, the Company Proxy Statement, as
supplemented or amended, if applicable, will not contain any untrue statement of a material fact
or omit to state any material fact necessary in order to make the statements made thereln, in the
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light of the circumstances under which they were made, not misleading. The representations and
warranties contained in this Section 4.1(w) will not apply to statements or omissions included in
the Company Proxy Statement based upon information furnished to the Company in writing by

Parent specifically for use theremn.

(x}  Foreign Cormupt Practices Act and Intermational Trade Sanctions. Neither

the Company nor any of its Subsidiaries, nor any of their respective directors, officers, agents or
employees in connection with the business of or services performed for the Company or its
Subsidiaries: (i) has promised, offered, given or authorized the giving of anything of value to a
any officer or employee of any govemment or government-controlled entity or of a public
international organization, or any person acting in an official capacity for or on behalf of any of
the foregoing, or any political party or official thercof, or candidate for political office (a
“Govemment Official™), or to any other person while knowing that all or some portion of the
money or value will be offered, given or promised to 2 Government Official for the purposes of
securing any improper or undue advantage; (i) has accepied or received any unlawful
contributions, payments, expenditures or gifts; (iii} is the subject of, or does or in the past three
years has done business in or with a country or persons that is the subject of, sanctions imposed
or administered by the U.S. Treasury Department's Office of Foreign Assets Control, the United
Nations Security Council, or the Governmental Entities of a Jurisdiction in which the Company
or a Company Subsidiary is organized or doing business {collectively, “Economic Sanctions™),
or has otherwise violated or operated in noncompliance with any applicable Economic Sanctions;
or (iv) has violated or operated in noncompliance with any applicable export restrictions, anti-
boycott regulations or other applicable domestic or foreign Laws, except, in each case, as failure
to comply is not and could not reasonably be expected to be, individually or in the aggregate,
material to the Company and its Subsidiaries, taken as a whole.

{v) No Other Represeniations or Warranties. Except for the representations

and warranties contained in this Section 4.1, neither the Company nor any other Person makes
any other express or implied representation or warranty on behalf of or in respect of the
Company or any of its Subsidiaries.

4.2 Representations and Warranties of Parent and Merger Sub. Parent and
Merger Sub hereby jointly and severally represent and warrant to the Company that:

{a) Organization. Good Standine. Each of Parent and Merger Sub is an entity
duly organized, validly existing and in good standing (with respect to jurisdictions that recognize
. such concept} under the Laws of its respective jurisdiction of organization and has all requisite
corporate or similar power and authority to own and operate its material properties and assets
and to carry on, in all material respects, its business as presently conducted.

)  Comporate Authority. Each of Parent and Merger Sub has the requisite
corporate or similar power and authority, and has taken all action necessary in order, to execute,
deliver and perform its obligations under this Agreement and to consummate, upon the terms and
subject to the conditions of this Agreement, the trausactions contemplated hereby, except for
obtaining the Parent Required Statutory Approvals. This Agreement has been duly executed and
delivered by Parent and Merger Sub and, assuming due authorization, executiont and delivery by
the Company, constitutes the valid and binding obligation of each of Parent and Merger Sub,
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enforceable against each of them in accordance with its terms, subject to the Bankruptcy and
Equity Exception.

{c) Governmental Filings, No Yiolations,

G) Except for any reports, filings, registrations, approvals and notices
required to be made: (A) pursuant to Section 1.2, (B) under the HSR Act and the Exchange Act,
(C) as set forth on Schedule 4.2(c)(j) of the Parent Disclosure Schedules {items (B} and (C), the
“Parent Required Statutory Approvals”), and (D} by Parent or Merger Sub on behalf of itself and
the Company in Italy with the Italian Competition Authority, no notices, reporis, registrations or
other filings are required to be made by Parent or Merger Sab with, nor are any consents,
approvals, permits or authorizations required to be obtained by Parent or Merger Sub from, any
U.S. or foreign Governmental Entity in connection with the execution and delivery by Parent and
Merger Sub of this Agreement and the consummation by Parent and Merger Sub of the Merger
and the other transactions contemplated hereby, other than those notices, reports, registrations or
filings that the faifure to make has not had, and could not reasonably be expected to have,
individually or in the aggregate, a Parent Material Adverse Effect.

(ii)  The execution, delivery and performance of this Agreement by
Parent and Merger Sub do not, and the consummation by Parent and Merger Sub of the Merger
and the other transactions contemnplated hereby will not, constitute or result in (A) a breach or
violation of the articles of incorporation or by-laws (or comparable governing instruments) of
Parent or Merger Sub or (B} a breach or violation of, or constitute a default under, any contract
or agreement to which Parent or Merger Sub is a party or that it is otherwise bound by or any
Law to which Parent or Merger Sub is subject, except, in the case of clause (B) above, for any
breaches, violations or defaults that have not had, and could not reasonably be expected to have,
individually or ia the aggregate, a Parent Material Adverse Effect.

As used herein, the term “Parent Material Adverse Effect” shall mean a material
adverse effect on the ability of Parent and/or Merger Sub to execute and deliver or perform 'its
obligations under this Agreement or to consummate the transactions contemplated hereby.

@ Litigation. There are no Litigation Claims pending or, to the knowledge
of Parent, threatened against Parent, Merger Sub or any of its other Subsidiaries that, if adverssly
determined or resolved, could reasonably be expected to have, individually or in the aggregate, a
Parent Material Adverse Effect.

(e) Compliance with Laws. Neither Parent nor any of its Subsidiaries has
violated or failed to comply with any Laws, except where any such violations or failures to
comply have not had, and could not reasonably be expected to have, individually or in the
aggregate, a Parent Material Adverse Effect.

H No_Business Activities. Merger Sub is not a party to any material
agreements nor has it conducted any activities other than in connection with its organization, the
negotiation and execution of this Agreement and the consummation of the tramsactions
contemplated hereby.




(2}  Bigkers and Finders. Except for Goldman, Sachs & Co., the feas,
comumissions and expenses of which will be paid by Parent, neither Parent, Merger Sub nor, to
Parent’s knowledge, any of their respective officers, directors or employees bas engaged any
broker or finder or incurred any liability for any brokerage fees, commissions or finders’ fees in
connection with the Merger, this Agreement and the other transactions contemplated hereby.

(h)  Financial Capability. Parent has the financial and other capabilities to
perform, and to cause Merger Sub and the Surviving Corporation to perform, its and their
obligations in accordance with this Agreement. Parent has available cash or cash equivalents
sufficient to enable it to fund the Merger Consideration when and as set forth in Article Il and
any other amounts payable by Parent, Merger Sub and the Surviving Corporaiion contemplated
by this Agreement.

(i) Board and Stockholder Approval. The Boards of Directors of Parent and
Merger Sub have duly approved the Merger and this Agreement. No action is necessary under

applicable Law or Parent’s organizational instrumenis on the part of the stockholders of Parent in
connection with this Agreement or the Merger. Parent, as the sole stockholder of Merger Sub,
has approved the Merger and this Agreement.

0)) Information to be Supplied. None of the information to be supplied by
Pavent or Merger Sub in writing specifically for inclusion or incorporation by reference in the
Company Proxy Statement or any amendment or supplement thereto, at the time the Company
Proxy Statement or any amendment or supplement thereto is first mailed o stockholders of the
Company and at the time the stockholders vote on adoption of this Agreement, will contain any
untrue statement of 2 material fact or omit to state any material fact required to be stated therein
or necessary in order to make the statements therein, in light of the circumstances under which
they are made, not misleading.

&) No Qther Representations or Warranties. Except for the representations

and warranties contained in this Section 4.2, neither Parent, Merger Sub nor any other Person
makes any other express or implied representation or warranty on behalf of or in respect of
Parent or Merger Sub.

ARTICLEV
ONDUCT OF G RGER
5.1 Covenants of the Company. The Company covenants and agrees that,

from the date hereof and until the carlier of the termination of this Agreement or the Effective
Time, except as expressly contemplated or permitted by this Agreement, as required by Law or
as Parent shall otherwise consent in writing, which consent shall not be uoreasonably withheld,
conditioned or delayed:

(ay the Company and its Subsidiaries shall conduct their respectwc businesses
in the ordinary course and In a manner consistent with past practice; -
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{b)  the Company shall not: (i) amend its articles of incorporation or by-laws
or the comparable governing instruments of any of its Subsidianies; (ii) split, combine, subdivide,
or reclassify its outstanding shares of Company Common Stock; (iif) declare, set aside or pay
any dividend of cash, stock or property in respect of the Company Common Stock; or (iv)
repurchase, redeem or otherwise acguire any shares of its capital stock or any securities
convertible into or exchangeable or exercisable for any shares of its capital stock or permit any
of its Subsidiaries to do so {other than as may be required pursuant to the Indenture or the
Convertible Notes),

() except as set forth on Schedule 5.1(¢) of the Company Disclosure
Scheduies, neither the Company nor any of its Subsidiaries shall issue, sell, pledge or otherwise
encumber any shares of its capital stock, or any securities convertible into or exchangeabie or
exercisable for, shares of its capiial stock or any Voting Debt (other than shares of Company
Common Stock issnable pursuant fo the (i) exercise of Company Qptions outstanding as of
December 31, 2005 (whether or not presently vested); (if) conversion of the Convertible Notes;
or (iil) exercise of the Finestar Warrant);

{(dy  neither the Company nor any of its Subsidiaries shall, other than in the
ordinary course of business or in connection with any of the restructuring initiatives disclosed in
the Company Reports (nclnding the sale of the manufacturing facility in Hungary contemplated
thereby), lease, license, sell, mortgage or dispose of any property or assets or amend, supplement
or otherwise modify in any material respect or extend or terminate any material lease or license
of real property; '

(e) neither the Company nor any of its Subsidiaries shall effect any material
acquisition of the assets, business, capital stock or other equity of any Person (whether by way of
merger, consclidation, tender offer, share exchange or other activity), except for purchases of
inventory, equipment and raw materials in the ordinary course of business;

63 neither the Company nor any of its Subsidiaries shall cancel or forgive any
material indebtedness owed to the Company or any of its Subsidiaries (other than indebiedness
owing by the Company to any of its wholly-owned Subsidiaries or vice versa);

{g)  mneither the Company nor any of its Subsidiaries shall adopt a plan of
complete or partial liquidation, dissolution, merger, consolidation, recapitalization or other
similar reorganization;

(h}  except as may be required to comply with applicable Law, neither the
Company nor any of its Subsidiaries shall terminate, adopt or increase the benefits provided
under any Company Compensation and Benefit Plans, except for: (i) increases occurring in the
ordinary course of business consistent with past practice (which shall include normal periodic
performance reviews and related compensation and benefit increases); and (ii) actions necessary
to satisfy existing obligations under Company Compensation and Benefit Plans, Contracts and
other legal obligations existing as of the date hereof;
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@) except 25 may be required by applicable Law or to the extent required by
U.S. GAAP (as advised by the Company’s independent accountants), neither the Company nor
any of its Subsidiaries shali change any material accounting principle, practice or method;

€} neither the Company nor any of its Subsidiaries shail incur, create, assume
or guarantee any material indebtedness for borrowed money;

i (k) except as set forth on Schedule 5.1(k) of the Company Disclosure
Schedules, neither the Company nor any of its Subsidiaries shall setile or compromise any
material Tax liability, make or amend any Tax election, or amend any material Tax Return;

@ neither the Company nor any of its Subsidiaries shall make any loans,
advances or capital contributions to, or investments in, any other Person other than (i) by the
Company or any of its wholly-owned Subsidiaries to or in the Company or any of its wholly-
owned Subsidiaries or (ii} as required by any Contract or other legal obligation existing as of the
date hereof;

(m)  neither the Company nor any of its Subsidiaries shall settle or cornpromise
any action, suit, claim, litigation, proceeding, arbitration, investigation, audit or controversy
(“Proceeding™ or enter info any consent, decree, injunction or similar restraint or form of
equitable relief in settlement of a Proceeding, except for such settlements, compromises,
consents, decrees, injunctions, or similar restraints or forms of equitable refief that are not
material to the Company and its Subsidiaries, taken as a whole; and

{n) neither the Company nor any of its Subsidiaries will authorize or enter into
an agreement to do anything prohibited by the foregoing subsections.

5.2  Additional Covepants of the Company.  Subject to Section 6.1, prior

to the Company or any of its Subsidiaries (i) amending in any material respect or terminating any
Material Contract or (ii) entering into any Contract that if entered into prior to the date hercof
would constitute a Material Contract, the Company shall notify Parent of its intention to take any
of the foregoing actions and shall reasonably consult with Parent in connection therewith.

ARTICLE VI
ADDITIONAL AGREEMENTS

6.1  Access The Company agrees that, throughout the period from the date
hereof until the Effective Time or the earlier temmination of this Agreement, except as may
otherwise be required or restricted by applicable Law, it shall (and shal! cause its Subsidiaries to)
(a) afford Parent’s officers, employees, counsel, accountants and other authorized representatives
reasonable access, during nortmal business hours and upon reasonable prior notice to its officers,
employess, properties, books, Contracts and records, (b) fumish promptly to Parent such
financial and operating and other information with respect to its business and properties as may
reasonably be requested, but only to the extent that such access does not unreasonably interfere
with the business or operations of the Company or its Subsidiaries and (¢) instruct iis
Representatives to cooperate with Parent in its investigation; provided, however, that the
Company and its Subsidiaries shall not be required to provide information (inclnding pursuant to
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Section 5.2) in breach of applicable Law or that is subject to existing confidentiality obligations.
All requests for information made pursuant to this Section 6.1 shall be directed to an executive
officer of the Company or its financial advisor or such other Person as may be designated by the
Company’s executive officers. Notwithstanding the foregoing, Parent shall not have access to
the Company’s or its Subsidiaries’ proprietary or competitively sensitive information (inctuding
pursuant to Section 5.2) if the Company reasonably believes that such information cannot be
made available to Parent in a manner that does not canse the Company or its Subsidiaries to be
materially and competitively disadvantaged. All such information shall be governed by the terms
of the Confidentiality Agreement. No information or knowledge obtained in any investigation
pursuant to this Section 6.1 shall affect or be deemed to modify any representation or warranty

made by the Company hereunder.

6.2  Agquisition Proposals. (2) = The Company shall not, and shall not permit
or authorize any of its Subsidiaries or any of its or their officers or directors to, and shall cause
the officers, directors or employees, agents and representatives (including accountants, attorneys
and investment bankers) of the Company and its Subsidiaries (collectively, the
“Representatives™ not fo, directly or indirectly: (A) initiate, solicit, encourage or otherwise
facilitate any inguiries or the making of any proposal or offer with respect to (i) a merger,
consolidation, business combination, share exchange, sale of all or substantially all of the assets,
reorganization, recapitalization, liquidation, dissolution or other similar transaction involving the
Company or any of its Subsidiaries, (if) the acquisition of a significant equity interest (20% or
morej in the Company or any of its Subsidiaries, whether by tender offer (including & self-tender
offer), exchange offer or otherwise or (iii) the acquisition of a significant portion (20% or more
on a consolidated basis) of the assets of the Company and its Subsidiaries (any such proposal or
offer described in clauses (i) - (iil} (other than the transactions contemplated by this Agreement)
being hereinafter referred fo as an “Acquisition Proposal™); (B) engage in any negotiations
concerning, or farnish any information or data to, or have any discussions {other than a statement
that refers only to this Section and the Company’s agreemeni noi to engage in further
discussions) with, or otherwise cooperate, assist or participate in any effort by any Person
relating to an Acquisition Proposal; {C) approve, recommmend or endorse an Acquisition
Proposal, or fail to make the Company Board Recommendation, or withdraw or modify in a
manner adverse to Parent the Company Board Recommendation, or take any action or make any
staternent that is materially inconsistent with the Company Board Recommendation (any of the
foregoing in this clause (C), an “Adverse Recommendation Change™); (D) enter into any letter of
intent or similar document contemplating, or enter into any agreement with respect to, an
Acquisition Proposal; or (E) grant any waiver or release under any standstill or similar agresment
with regpect to any class of equity securities of the Company or any of its Subsidiaries.

(¢} Nothing contained in Section 6.2(2) or elsewhere in the Agreement shall
prevent the Company or its Representatives from: (A) furnishing information or data to, or
entering into discussions or negotiations with, a third party in response to a bona fide written
Acquisition Proposal made by such thitd party (the initial submission of which to the Company
was not, directly or indirectly, initiated, solicited, encouraged or otherwise facilitated by the
Company, its Subsidiaries, or any of their respective Representatives), provided that prior to the
Company's furnishing any confidential information to such party, such party shall have entered
into a confidentialily agreement with terms no less favorable to the Company than those
contained in the Confidentiality Agreement;, (B) following receipt of a bona fide written
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Acquisition Proposal made by another party (the initial submission of which to the Company was
not, directly or indirectly, initiated, solicited, encouraged or otherwise facilitaied by the
Company, its Subsidiaries, or any of their respective Representatives), (i) making an Adverse
Recommendation Change as a result of a Superior Proposal or (i) immediately prior to a
termination of this Agreement by the Company pursuant to Section 8.1(f), entering into an
agreement, letter of intent or similar document relating to a Superior Proposal; (C) complying
with Rule 14e-2 (and any associated obligations under Rule 14d-9) of the Exchange Act with
respect to a third-party tender or exchange offer (provided that the Board of Directors of the
Company shall not recommend acceptance of such tender or exchange offer unless the
conditions to making an Adverse Recommendation Change pursuant to clause (B) have been
satisfied); (D) taking any action ordered to be taken pursnant to a non-appealable final order by
any court of competent jurisdiction; or (E) making any disclosure or filing, in iis reasonable
judgment after receiving advice from outside counsel (which may be its regularly engaged
counsel), that is required by Law (including the FBCA and the rules and regulations, orders or
requests of any Governmental Entity (including the SEC)); provided, however, that in each case
referred fo in the foregoing clauses (A) and (B) only if (1) the Acquisition Proposal is a Superior
Proposal at the time that the Company determines to take such action(s) or, in the case of an
action pursuant to clause (A), the Board of Directors of the Company shali have concluded in
good faith that such Acquisition Proposal is reasonably likely to resuit in a Superior Proposal;
(2} the Board of Dircctors of the Company shall determine in good faith, after consultation with
outside legal counsel (which may be its regularly engaged counse]), that such action(s) is
necessary in order for the Board of Directors to comply with its fiduciary duties to the
Company’s stockholders under applicable Law; and (3) the Company Requisite Vote has not yet
been obtained; provided, further, that the Board of Directors of the Company shall not take any
of the actions referred to in the foregoing clause (B) until at least three Business Days shall have
elapsed following Parent’s receipt of written notice from the Company advising Parent that the
Company’s Board of Directors has received a Superior Proposal and (i) intends to make an
Adverse Recommendation Change as a result of a Superior Proposal or (1f) intends to terminate
this Agreement pursuant to Section 8.1(f) and enter into an agreement, letter of intent or similar
document with respect to such Superior Proposal, aftaching the most current version of any
proposed agreertient or a reasonably detailed summary of the materia} terms and conditions of
such Superior Proposal and the identity of the offeror (it being understood and agreed that any
material amendment or modification of such Proposal shall result in a new three-Business Day
period), and Parent does not make, during such three-Business Day period(s), an irrevocable
offer that the Company’s Board of Directors shall have concluded, in its good faith judgment,
after consultation with its financial advisor and outside legal counsel, is at least as favorable
(taking into account, without limitation, the proposed transaction structures) to the Company’s
stockholders as such Supenior Proposal. The Company agrees that during such three-Business
Day period, the Company and its Representatives shall negotiate in good faith with Parent and its
Represeptatives regarding any revisions proposed by Parent to the terms of the transactions
contemplated by this Agreement,

The Company will promptly notify Parent, in writing, of the existence of any
proposal, discussion, negotiation or inquiry received by the Company with respect to any
Acquisition Proposal, and the Company will promptly communicate to Parent the material terms
and conditions of any such proposal, discussion, negotiation or inquiry that it may receive,
whether orally or in writing, and the identity of the Person making such proposal or inquiry or
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engaging in such discuszion or nesgotiation, which information shall be subject to the
Confidentiality Agreement. The Company will prompily provide to Pareat any non-public
information concerning the Company provided to any other Person that shall not have been
previonsly provided to Parent, which information shall be subject to the Confidentiality
Agreement. The Company will keep Parent reasonably informed of the status of any such
Acquisition Proposal (including modifications or proposed modifications thereto), which
information shall be subject to the Confidentiality Agreement.

Without prejudice to any actions permitied to be taken by the Company pursuant
to this Section 6.2(b}, the Company shall, and shall cause its Representatives to, immediately
cease and cause to be terminated any existing discussions or negotiations with any Persons
conducted heretofore with respect to any Acquisition Proposal and shall, in accordance with the
Company’s rights and subject to the Company’s oblipations under applicable confidentiality
agreements, use its reasonable efforts to cause any such Person (or its agents or advisors) in
possession of confidential information of the Company that was furnished by or on behalf of the
Company in conmection with a potential sale of the Company to return or destroy all such
information (including any such information incorporated into any analysis prepared by any such
Persons or any of their advisors) and shall terminate any access such Person may have been
given by the Company or its Representatives to any “virtual dataroom” of the Company. The
Company agrees that it will take the necessary steps to promptly inform any Persons referred to
in the first sentence of this paragraph of the obligations of the Company in this Section 6.2.

As used herein, the term “Superior Proposal” shall mean an unsolicited bona fide
writien Acquisition Proposat to acquire, directly or indirectly, more than fifty percent (50%) of
the Company Common Stock then outstanding or a majority of the assets of the Company and its
Subsidiaries, taken as a whole, in a single {ransaction or 2 serics of related trausactions, and
otherwise on terms that the Company’s Board of Directors determines in good frith (after
consultation with its financial advisor and outside legal counsel which may be its regularly
engaged counsel), (i) to be more favorable from a financial point of view to the Company’s
stockholders than the Merger (or any subsequent offer made by Parent in response o such
Acquisition Proposal) and (ii) is fully firanced or for which financing is commitied or which, in
the good faith judgment of the Company’s Board of Directors is capable of being obtained by
such Person.

6.3  Stockholders Mgeting. The Company shall cause 2 meeting of its
stockholders (the “Company Stockholders Meeting™) to be duly cailed and held as soon as
reasonably practicable for the purpose of voting on the approval and adoption of this Agreement
and the Merger. Subject to Section 6.2(b), the Board of Directors of the Company shail
recommend approval and adoption of this Agreement and the Merger by the Company’s
stockholders. In connection with such meeting, the Company shall (i) promptly prepare and file
with the SEC, use its reasonable best efforts to have cleared by the SEC and thereafter mail to its
stockholders as promptly as practicable the Company Proxy Statetnent and all other proxy
materials for such meeting, (ii) use its reasonable best efforts to obtain the Company Stockholder
Approval ang (iii) otherwise comply with all legal requirements applicable to such meeting.
Parent and its counsel shall be afforded a reasonable opportunity to review and comment upon
the Company Proxy Statement prior to its being filed with the SEC or being disseminated to the
holders of Sharcs. The Company shall provide Parent and its counsel, in writing, with any
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comments that the Company or its counsel may receive from the SEC or its staff with rcSpect to
the Company Proxy Statement promptly after their receipt of such comments.

6.4  Filings; Other Actions; Notification. (a)  Each party hereto shall file or
cause to be filed as promptly as practicable afier the date hereof with the Federal Trade
Commission and the Department of Justice and other applicable Govermnmental Entities all
notifications required to be filed under the HSR Act and any other applicable Laws, in
accordance with the rules and regulations under such applicable Laws, with respect to the
transactions contemplaied hereby. Each party hereto will use reasonable best efforts to make
such filings promptly and 1o respond on a fimely basis to any requests for additional information
made by any such Governmental Entity.

o) The Company and Parent {(and Merger Sub) shall fully cooperate with
each other and use (and shall cause their respective Representatives and Subsidiaties to use)
reasonable best efforis to take or cause to be faken ail actions, and do or cause to be done zil
things, mecessary or advisable on its part under this Agreement and applicable Laws to
- consummate the Merger and the other transactions contemplated hereby as soon as practicable,
including preparing and filing as soon as practicable all documentation to effect all nccessary
notices, applications, reports and other filings and to obtain, as soon as practicable, all Company
Required Statutory Approvals and Parent Required Statutory Approvals, as the case may be, and
ail consents, approvals and authorizations necessary or advisable to be obtained from any Person
in order to consummate the Merger or any of the other fransactions contemplated hereby,
including with or from any works counsel, labor union or similar entity or governing body.
Parent (and Merger Sub} and the Company shall fully cooperate with each other in connection
with the making of all such nofices, applications, reports and filings, including providing copies
of all such documents to the non-filing party and its advisors prior to filing, and, if requested, to
accept all reasonable additions, deletions or changes suggested in connection therewith; provided
that the parties hereto understand and agree that the reasonable best efforts of any party hereto
shall not be deemed to include (i) entering into any settlement, undertaking, consent decree,
stipulation or agreement with any Governmental Entity in connection with the transactions
contemplated hereby or (ii) divesting or otherwise holding separate (including by establishing a
trust or othexrwise) {or otherwise agreeing to do any of the foregoing) with respect to Parent or
the Company or any of their Subsidiaries or any of their respective businesses, assets or
properties. Subject to applicable Laws relating to the exchange of information and the
preservation of any applicable attorney-client privilege, each of the Company and Parent (and
Merger Sub) shall fumnish fo each other all information required from it for any notice,
application, report or other filing to be made pursuant (o any applicable Law (including all
information required to be inchided in the Company Proxy Statement) in connection with the
transactions contemplated by this Agreement.

(c) Subject to any confidentiality obligations and the preservation of any
attorney-client or similar privilege, the Company and Parent (and Merger Sub) shall use
reasonable best efforts to keep the other apprised of the status of matiers relating to completion
of the transactions contemplated bereby, including promptly fumishing the other with copies of
notices or other commumications received by Parent (and Merger Sub) or the Company, as the
case may be, from any Person and/or Governmental Entity with respect to the Merger and the
other transactions contemplated hereby.

33



{d) Subject to the Company's rights and obligations nnder Sections 6.2 and
8.1 and subject to Section 6.4(b) and (c), in the event that any administrative or judicial action or
proceeding is instituted {or threatened to be instituted) by a Governmental Entity or other Person
challenging amy transaction contemplated by this Agreement or any other agreement
contemplated hereby, each of Parent, Merger Sub and the Company shall cooperate in all
respects with each other and use conunercially reasonable best efforts to contest and resist any
such action or proceeding and to have vacated, lified, reversed or overturned any decree,
judgment, injunction or other order, whether temporary, preliminary or permanent, that shall be
in effect and that prohibits, prevents or materially restricts consummation of any of the
transactions contemplated hereby.

6.5  Vote of Shares Owned by Parent. Parent shall cause all Shares owned by

Parent, Metger Sub and any other Subsidiary of Parent to be duly voted in favor of the Merger
and this Agreement at the Company Stockholders Meeting.

6.6  Publicity. The initial press release regarding the transactions contemplated
hereby shall be a joint press release and, thereafier, the Company and Parent shall consult with
the other party prior to issuing any press releases or otherwise making public announcements
with respect to the Merger and the other transactions contemplated hereby and prior to making
any filings with any Person and/or Governmental Entity with respect thereto, except as may
otherwise be required by Law or by obligations pursuant to any listing agreement with or the
rules of any national securities exchange or national market quotation system.

6.7  Emplovee Benefits Mattors; Bopys Plan. (a) Except as otherwise

provided in this Section 6.7, the Surviving Corporation shall provide, during the period
commencing at the Effective Time and ending on the first anniversary thereof, to the cuzrent (as
of the Effective Time) employees of the Company and its Subsidiaries (“Affected Emplovees™)
(i) at least the same rate of base pay, commissions and bonus opportunity as those currently
provided under the Company Compensation and Benefit Plans and (ii) other benefits {other than
equity-based benefits or arrangements) that, in the aggregate, are equivalent, or superior, to those
currenily provided under the Company Compensation and Benefit Plans.

(t) At and following the Effective Time, Parent shall credit all service by
Affected Employees of the Company and its Subsidiaries (and any predecessor entities) prior to
the Effective Time to be taken into account for all puwrposes (other than for benefit accrual
purposes under any defined benefit pension plan) under any compensation and benefit plans
(including any equity-based plaus), programs, practices and policies of Parent or its Subsidiaries
(the “Benefit Plans’y in which the Affected Employees shall participate.

{c) From and after the Effective Time, Parent shall, with respect to all
Affecied Employees participating in the Benefit Plans, use reasonable best efforts to (i) cause, to
the extent such conditions would not appiy or would have been waived mnder the Company
Compensation and Benefit Plans, to be waived any pre-existing condition limitations and any
waiting period limitations under employes welfare benefit plans, policies or practices of Parent
or its Subsjdiaries in which employees of the Company or its Subsidiaries participate and (ii)
cause to be credited any deductibles, co-payment amounts and out-of-pocket expenses incurred
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by such employees and their beneficiaries and dependents during the portion of the calendar year
prior to participation in the Benefit Plans provided by Parent and its Subsidiaries.

{d) Parent shall cause the Surviving Corporation to honor all eraployee benefit
obligations as of the Effective Time to current and former employees and directors of the
Company under the Company Compensation and Benefit Plans and shall cause the Surviving
Corporation to pay all fees and expenses due to directors and all retirement benefits due or to
become due under the Artesyn Technologies, Inc. Quiside Directors Retirement Plan and
agreements pursuant thereto in accordance with the terms thereof. Parent shall cause the
Surviving Corporation to assume the obligations under the employment and severance
agreements and change of control agreements to which the Company is a party or otherwise
bound by as of the Effective Time, including the agreements set forth on Schedule 6. 7(d) of the
Company Disclosure Schedules.

6.8  Indemmnification: Directors” and Qfficers’ Insurance: Exculpation. (a) The
Surviving Corporation shall indemnify and hold harmless {x) to the fullesi extent permitied
under applicable Law and (y) without limiting clause {x), as required pursnant to any existing
indemnification agreements or obligations of the Company (and the Surviving Corperation also
shall advance attorneys’ fees and expenses as incurred to the fullest exfent permitted under
applicable Law and as required pursuant to any existing indemnification agreements or
obligations of the Company; provided, that the Person to whom expenses are advanced provides
an vndertzking to repay such advances if it is ultimately determined that such Person is not
entitled 10 indermification), each present and former director and officer of the Company and its
Subsidiaries {collectively, the “Indemnified Parties™) against any costs or expenses {inciuding
attorneys’ fees and expenses), judgments, fines, losses, claims, settlements, damages or liabilities
inewrred in connection with any claim, action, suit, proceeding or investigation, whether civil,
criminal, administrative or investigative, arising out of or pertaining to matters existing or
occurring at or prior to the Effective Time and relating io their service to and activities for the
Company and/or its Subsidiaries, including the transactions contemplated hereby.

(b}  As of the Effective Time, the Surviving Corporation shall have purchased,
and fully prepaid, all premiums in respect of, and shall thereafter maintain in effect, direciors”
and officers’ liability insurance coverage for the Company’s present and former directors and
officers for a period of six years after the Effective Time that provides for runoff coverage in an
arpount at least equal to that presently provided by the Company for its directors and officers and
otherwise on terms that are the same as, in all material vespects, those presently provided by the
Company (as disclosed to Parent prior to the date hercof);, provided, that, in satisfying its
obligations under this Section 6.8(b), the Surviving Corporation shall not be obligated to pay an
aggregaie premium in excess of 250% of the amount the Company paid with respect to its last
funll fiscal year, which amount the Company has disclosed to Parent prior to the date hereof;
provided, further, that the Company may, prior to the Effective Time and after reasonably
consulting with Parent, purchase and fully prepay such premiums in an aggregate amount that
shall not exceed 250% of the amount the Company paid with respect to its last full fiscal year.

(c)  The By-Laws of the Surviving Corporation shall include provisions for
indemnification on the same basis as set forth in the Company’s By-laws in effect on the date
hereof. For six years after the Effective Time, Parent shall cause the Surviving Corporation to
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maintain in effect the provisions in its By-laws providing for indemnification and exculpation
from liability of Indemnified Parties with respect to circumstances and evenis occurring or
existing at or prior to the Effective Time, to the fullest extent permitied from time (o time under
the FBCA, which provisions shall not be amended, except only as (and only to the extent)

required by applicable Law.

(@)  The rights of each Indemnified Party under this Section 6.8 shall be in
addition to any rights that such Person may have under the articles of incorporation or by-laws of
the Company or any of its Subsidiaries, applicable Law (including the FBCA) or any agreement
of an Indemnified Party with the Company or any of its Subsidiaries. Such rights shall be
cumulative and not exciusive. The provisions of this Section 6.8 arc intended to be for the
bepefit of, and shall be enforceable by, each of the Indemnified Parties, their respective heirs,
legal beneficiaries and representatives.

{e) In the event that the Surviving Corporation or any of ifs successors or
assigns (i) consolidates with or merges into any other Person and shall not be the continuing or
surviving corporation or other entity of such conselidation or merger or (ii) transfers or conveys
all or substantially all of ifs properties or assets to another Person, then, and i1 each such case, to
the extent necessary to effect the purposes of this Section 6.8, proper provision shall be made so
that the successors snd assigns of the Surviving Corpoeration assume the obligations set forth in
this Section 6.8. The provisions of this Section 6.8 shall survive the Effective Time.

6.9  Execolive Incentive Plan. (8) Promptly after the date hereof, the
Company shall communicate and explain the terms of the 2006 Executive Incentive Plan to all
employees covered by such Plan and shall use reasonable best efforts to cause ail such
employees to be bound by the terms thereofl

(b)  The Company agrees that, without Parent’s consent, it shall not make and
shall not agree to make any changes to the terms of the Execuiive Incentive Plan.

6.10 Transfer Tax. Parent and the Company shall cooperate in the preparation,
execution and filing of all retumns, applications, questionnaires or other documents, regarding any
real property transfer, stamp, recording, documentary, sales, use, value added, stock transfer and
any other Taxes that shall become payable in connection the Merger (collectively, “Transfer
Taxes™). From and after the Effective Time, the Surviving Corporation shall pay or cause to be
paid all Transfer Taxes. ’

ARTICLE VII

NDITION

7.1  Conditions to Each Party’s QObligation to Effect the Merger. The
respective obligation of each party to effect the Merger is subject to the satisfaction at or prior to
the Effective Time of each of the foilowing conditions:

{a} Stockholder Approvals. The Company Requisite Vote shall have been

obtained.

36



{b} HSR Act. The waiting period under the HSR Act applicable to the
consummation of the Merger shall have expired or been earlier terminated.

(c) Other Approvals. (i) All Company Required Statutory Approvals and
Parent Required Statutory Approvals shall have been obtained at or prior to the Effective Time
and (ii} all other approvals, the failure of which fo obtain could reasonably be expected to have a
Parent Material Adverse Effect and/or a Company Material Adverse Effect, shall have been
obtained at or prior to the Effective Time.

@ Injunction. No order, stay, decree, judgment or injunction shall have been
entered, issued or enforced by any Govermmental Entity or court of competent jurisdiction and
remain in effect that prohibits consummation of the Merger, and there shall not have been any
action taken, or any Law enacted, entered, enforced or deemed applicable to the Merger that
wmakes the consummation of the Merger illegal or prohibits the Merger.

72 ndiiio > cr Sub’ igation to Bifect the Merger.

The obligations of Parent and Merger Sub to effect the Merger are subject to the satisfaction {or
written waiver) of each of the following addificnal conditions:

(2) DBrnpgdown of Represeptations and Warranties, Performauce of
Obligations. (1) The Company shall have performed in all material respects all of its obligations
hereunder required to be performed by it at or prior to the Effective Time, (1} the representations
and warranties of the Company contained in Sections 4.1(b) and (c) shall be true in all material
respects at and as of the Effective Time as if made at and as of such time (except to the exient
such representations and warranties speak as of an earlier time, in which case such
representations and warranties shall be true in all material respects at and as of such earlier time),
(iil) the other representations and warrantics of the Company contained in this Agreement,
disregarding all qualifications and exceptions contained therein relating to materiality or
Company Material Adverse Effect, shall be true at and as of the Effective Time as if made at and
as of such time {except to the extent such representations and warranties speak as of an earlier
time, in which case such representations and warranties shall be true at and as of such earlier
time), with only such failures to so be tme as have not had and could not reasonably be expected
to have, individually or in the aggregate, a Company Material Adverse Effect and {iv) Parent
shafl have received a certificate signed by an executive officer of the Company to the foregoing
affect.

{b) No Suits or Challenges. There shall not have been instituted or pending by
any Person or Governmental Entity any suit, action or procecding that is reasonably likely to
prevail, (i) challenging or seeking to make illegal, restrain, prohibit or deiay materially the
consummation of the Merger, (ii) seeking to limit the ownership or operation by the Company or
Parent of a muaterial portion of the business, operations or assets of the Company and iis
Subsidiaries, taken as a whole {or an amount of Parent and its Subsidiaries that would be
material to the Company and its Subsidiaries, taken as a whole) or (iii) secking to compel Parent
or any of its Subsidiaries to dispose of or hold separate all or any material portion of the business
or assets of the Company and its Subsidiaries, taken as a whole, (or an amocunt of Parent and its
Subsidiaries that would be material to the Company and its Subsidiaries, taken as a whole);
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provided, however, that prior to {and as a condifion i0) invoking this conditicn, Parent shall have
complied with Section 6.4.

{¢) No Qoverpmenjal Restrictions. No statute, rule, regulation, judgment,
order or injunction shall be enacted, entered, enforced, promulgated or deemed applicable to the
Merger, or any other action shall be taken by any Goverminental Entity or court, other than the
application to the Merger of applicable waiting pericds under the HSR Act, that is reasonably
likely to result in any of the consequences referred to in clauses (i} through (iij} of Section 7.2(b)
above; provided, however, that prior fo {and as a condition fo) invoking this condition, Parent
shall have complied with Section 6.4.

(@)  No Company Matetial Adverse Effect. No event, occurrence, revelation,

development or state of circumstances or facts that, individually or in the aggregate, has had or
could reasonably be expected to have a Company Material Adverse Effect shall have occurred
and be continuing as of the Effective Time.

- Conditions to the Company’s Obligation to Effect the Merger. The

obligation of the Company to effect the Merger is subject to the satisfaction (or written waiver)
of the following additional condition:

(2) i ' crforma

Obligations. (i} Each of Parent and Mcrger Subs:dlary shail have perf‘onned in ail matmal
respects all of its obligations hereunder required to be performed by it at or priot to the Effective
Time, (ii) the representations and warranties of Parent and Merger Sub contained in this
Agreement, disregarding all qualifications and exceptions contained therein relating to
materiality or Parent Material Adverse Effect, shall be true at and as of the Effective Time as if
made at and as of such time (except to the extent such representations and warranties speak as of
an earlier time, in which case such representations and warranties shall be true at and as of such
carlier time) with only such failures to so be true as have not had and could not reasonably be
expected to have, individually or in the aggregate, a Parent Material Adverse Effect and (3ii) the
Company shall have received a certificate signed by an executive officer of Parent fo the
foregoing effect.

ARTICLE VII
TERMINATION

8.1 Termination. This Agreement may be terminated and the Merger may be
abandoned at any time prior to the Effective Time, notwithstanding any requisite approval and
adoption of this Agreement and the transactions contemplated hereby by the stockholders of the

Company:

(2 by mutwal written consent duly authorized by the Boards of Directors of
each of Parent and the Company; or

(b) Dby either Parent or the Company, ift
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(i) the Merger shall not have been consummated on or before the date
that is six months after the date of this Agreement (the “Termination Date™); provided, however,
that the right to terminate under this Section 8.1(b)(i) shall not be available to any party whose
failure to fulfill any of its obligations, including, without limitation, its obligations under Section
6.4, under this Agreement has been the cause of, or resulted in, the failure of the consummation
of the Merger to occur on or before the Termination Date; provided, further, that, if the
regulatory process necessary for a decision by the applicable Governmental Entity with respect
to any antitrust clearance included in the Company Required Statutory Approvals or Parent
Required Statutory Approvals has not been completed, such Termination Date may, at the option
of the Company exercised in writing, be extended for a period of up to 30 days; or

(ii)  there shall be any Law that makes consummation of the Merger
illegal or otherwise prohibited or if any coumrt of competent jurisdiction or other Governmental
Entity shall have issued an order, judgment, decree, ruling, injunction or taken any other action
restraining, enjoining or otherwise prohibiting or materially altering the terms of the Merger and
such order, judgment, decree, ruling, injunction or other action shall have become final and non-
appealable, except that no party may terminate pursuant to this Section 8.1(b)(ii} unless such
party shall have complied with its obligations under Section 6.4; or

(iii)  the Company’s Stockbolders Meeting (including any adjournment
thereof) shall have concluded and the Company Requisite Vote shall not have been obtained; or

(¢} by Parent, if () an Adverse Recommendation Change has been made (it
being understood, however, that, for all purposes of this Agreement, the fact that the Company
has provided any Person with information regarding the Company or has entered into discussions
or negotiations with such Person as permitted by this Agreement shall not be deemed an Adverse
Recommendation Change) or (ii) the Company shall have violated or breached, in any material
respect, its obligations under Section 6.2 or Section 6.3; or

() by the Company, in the event of a breach by Parent or Merger Sub of any
representation, warranty or agreement contained herein where such breach would give rise to the
failure of the condition set forth in Section 7.3(a) and such condition is incapable of being
satisfied by the Termination Date; or

(e} by Parent, in the evept of a breach by the Company of any representation,
warranty or agreement contained herein where such breach would give rise to the failure of the
condition set forth in Section 7.2(2) and such condition is incapable of being satisfied by the
Termination Date; or

£3) by the Company, if () the Board of Directors of the Company has
authorized the Company to enter into a written agreement conceming a Superior Proposal and
(i1) the Company shall have complied with Section 6.2 {including Section 6.2(b) and each
proviso therein applicable to clause (B) of Section 6.2{b)) and paid any amounts due pursuant to
Section 8,3(a) or Section 8.3(b) in accordance with the terms, and at the times, specified therein.

8.2  Effects of Teymination. Except as provided in the Confidentiality
Agreement and provisions of this Agreement relating thereto, in the event of the termination of
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this Agreement pursuant to, and in accordance with, Section 8.1, this Agreerent shall forthwith
become void, there shall be no liability under this Agreement on the part of Parent, Merger Sub
or the Company or any of their respective officers or directors and all rights and obligations of
the parties hereto shall cease, subject to the sole and exclusive remedies of Parent and Merger
Sub and the Company set forth in Section 8.3; provided, however, that nothing herein shall
relieve any party from liability for any willful breach hereof; provided, further, that, if all
conditions set forth in Article VII have been satisfied, the failure of any party hereto to effect the
Merger, withont terminating this Agreement in accordance herewith, shall be deemed to be a
wiliful breach hereof. The payment of the Expenses and, if and as due, the Termination Fee by
the Cornpany or a termination fee by Parent, in each case pursuant to Section 8.3, upon a
termination. of this Agreement pursuant to Section 8.1 shall constitute liquidated damages in
consideration of the time and opportunity and related costs of Parent and Merger Sub or the
Company, as applicable, and, upon receipt of such amount(s), if and as due, except in the case of
a willful breach hereof, Parent and Merger Sub shall have no further recourse at law or in equity
against the Company, and the Company shall have no further recourse at law or in equity against
Parent, in respect of this Agreement or any breach hereof.

83  Fees and Bxpenses.

{a) The Company shall pay to Parent its Expenses upon the termination of this
Agreement pursuant to (i} Section 8.1(b)(iii), if prior to the vote of the Company’s stockholders
on the Merger an Adverse Recommendation Change has occurred or the Company has received
an Acquisition Proposal or an Acquisition Proposal has been made public, (iij Section 8.1(c) or
(iii) Section 8.1(f). As used hercin, the term “Expenses” shall mean all reasonable and
documented out-of-pocket expenses (excluding amy wages or salaries of any of Parent’s or
Merger Sub’s or any of their affiliates” employees) incurred by Parent and/or Merger Sub prior
to the termination of this Agreement in connection with the Merger and the other transactions
contemplated hereby; provided, however, that Expenses shall not exceed $2,500,000. If the
Company is required to pay Parent its Expenses upon termination of this Agreement, such
Expenses shalil be payable immediately on or prior, and as a condition, to the termination of this
Agreement in the event of a termination by the Company and not later than two Business Days
after the date of the termination of this Agreement by Parent.

()  The Company shall pay Parent a termination fee of $15,000,000 (the
“Termination Fee™) upon the termination of this Agreement pursuant to (i) Section 8.1(b)(iii) if
an Adverse Recommendation Change shall have occurred prior to the vote of the Company’s
stockholders on the Merger, (ii} Section 8.1(c) or (iiiy Section 8.1(f). If (x) this Agreement is
terminated pursuant to Section 8.1(b}(iii} and prior to the vote of the Company’s stockholders on
the Merger no Adverse Recommendation Change shall have occurred but the Company shail
have received an Acquisition Proposal or an Acquisition Proposal shall have been made public
and (y) within 12 months after any such termination the Company enters info, or announces jts
intent to enter into, an Acquisition Proposal with a third party, the Company shall pay Parent the
Termination Fee upon the Company’s entry info, or announcement of an intent to enter into, such
Acquisition Proposal. If (A} this Agreement is terminated pursuant to Section 8.1(b)(i) and prior
to such termination, the Company shall have received an Acquisition Proposal or an Acquisition
Proposal shall have been made public after the receipt of the Company Requisite Vote and (B)
within 12 months after any such termination the Company enters into, or announces its intent to
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enter into, such Acquisifion Proposal, the Company shall pay Parent the Termination Fee upon
the consummation of such Acquisition Proposal; provided that the Termination Fee shall not be
payable pursuant to this sentence if this Agreement is terminated pursuant to Section 8.1{b)(i)
and at such time any of the antitrust clearances included in the Company Required Statutory
Approvals or Parent Required Statutory Approvais have not been obtained or the conditions set
forth in Article VII have not been satisfied due to the failure to obtain such antitrust clearances.
If the Company is required to pay Parent a Termnination Fee upon termination of this Agreement,
such Termination Fee shall be payable immediately on or prior, and as a condition, to the
termination of this Agreement in the event of & termination by the Company and not later than
two Business Days after the date of the termination of this Agreement by Parent. If the
Company is required to pay Parent a Termination Fee pursnant to the second and third sentences
of this Section 8.3(b), such fee shall be payable immediately on or prior, and as a condition, to
the last event triggering such obligation,

{c) If this Agreement is termipated pursuant to Section 8.1(b)}(i) and the
waiting period under the HSR Act applicable to the consummation of the Merger shall not have
expired or been earlier terminated on or prior to such date of teomination or any of the antitrust
clearances included in the Company Required Statutory Approvals or Parent Required Statutory
Approvals have not been obtained on or prior to such date of termination, but ali other conditions
set forth in Article VII have been satisfied (except to the extent not satisfied due to the failure to
obtain antitrust clearances), then Parent shall pay the Company a termination fee of $15,000,000.
If Parent is required to pay the Company a termination fee upon termination of this Agreement,
such termination fee shall be payable immediately on or prior, and as a condition, to the
termination of this Agreement in the event of a termination by Parent and not later than two
Business Days after the date of the termination of this Agreement by the Company.

(@)  Any Termination Fee and Expenses required to be paid pursuant to this
Section 8.3 shall be paid by wire transfer of immediately available funds to an account
designated by Parent or as designated by the Company if a fee is paid pursuant to Section 8.3(c).

{c) Except as otherwise provided in Sections 6.10 and 8.2 and this Section
8.3, all costs and expenses incurred in connection with this Agreement and the Merger and any
other tramsactions contemplated hereby shall be paid by the party incurring such costg and
expenses, whether or not the Merger or any other transaction contemplated hereby is
consummated,

ARTICLE IX
MISCELLANEQUS AND GENERAL

9.1  Non-Swrvival of Representations, Warranties and Apreements. None of

the representations, warranties or covenants {subject to the immediately succeeding sentence) in
this Agreement or in any document of instrument delivered pursuant to this Agreement shall
survive the Effective Time. This Section 9.1 shall not limit any covenant or agreement of the
parties that by its terms contemplates or permits performance after the Effective Time.
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9.2  Modification or Amendment. Subject to the provisions of applicable Law,
at any time prior to the Effective Time, the parties hereto may modify or amend this Agreement,
by action authorized by their respective boards of directors and a written agreement executed and
delivered by duly authorized executive officers of the respective parties.

9.3  Waiver of Conditions. The conditions fo each of the parties” obligations
to consummate the Merger contained herein are for the sole benefit of such party and may be
waived only by such party, in whole or in part, but only if and to the extent permitted herein and
by applicable Law.

9.4  Counterparts. This Agreement may be executed in counterparts, each such
counterpart being deemed to be an original instrument, and all such counterparts shall together
constitute the same agreement. This Agreement may be executed by facsimile signature, which
for 21l purposes hereunder shall have the same force and effect as an original.

9.5 overni Law and Venne ~ THIS AGREEMENT SHALL BE
INTERPRETED, CONSTRUED AND GOVERNED BY AND IN ACCORDANCE WITH THE
LAW OF THE STATE OF NEW YORK APPLICABLE TO AGREEMENTS ENTERED INTO
AND TO BE WHOLLY PERFORMED IN SUCH STATE, EXCEPT TO THE EXTENT THAT
MATTERS PROVIDED FOR HEREIN ARE REQUIRED TO BE GOVERNED BY THE
FBCA OR US. FEDERAL LAW. The parties herehy irrevocably submit to the exclusive
Jjurisdiction of the courts of the State of New York {except if a matter is subject to the exclusive
jurisdiction of the U.S. federal courts} and the U.S. federal courts located, in each case, in the
Borough of Manhattan in respect of the interprefation and enforcement of this Agreement, the
documents referred to in this Agreement and the transactions contemplated hereby and thereby.
The parties hereby waive, and agree not to assert, as a defense in any action, suit or proceeding
in respect of the interpretation or enforcement hereof or of any such document that it is not
subject thereto or that such action, suit or proceeding may not be brought or is not maintainable
in said courts or that the venue thereof is not appropriate or that this Agreement or any such
document may not be enforced in or by such courts, and the parties hereto irrevocably agree that
all claims with respect to such action, suit or proceeding shall be heard and determined in such
State of New York or U.S. federal courts. The parties hereby consent fo and grant, to the fullest
extent permitted by applicable Law, any such court jurisdiction over the person of such parties
and over the subject matier of such dispute and agree that mailing of process or other papers in
connection with any such action or proceeding in the manner provided in Section 9.7 or in such
other manner ag may be permitted by Law shall be valid and sufficient service thereof.

9.6 WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY

LEGAL PROCEEDING ARISING QUT OF OR RELATED TO THIS AGREEMENT OR THE
TRANSACTIONS CONTEMPLATED HERERY.

9.7  Notices. Any notice, request, instruction or other document required or
permitted to be given hereunder by any party hereto to the others shall be in writing and
delivered personally, sent by registered or certified mail or reputable overnight courier (e.z.,
Federal Express, DHL), postage prepaid, or fransmitted by facsimile (upon receipt of electronic
or telephonic confirmation of successful {ransmission):

42



if to Pavent or Merger Sub,

Emerson Eleciric Co.

8000 W. Florissant Avenue

P.O. Box 4100

St. Louis, MO 63136-8506

Attention: Frank J. Dellaquila
Facsimile: (314) 553-1605
and
Michael Keating, Esq.
Facsimile: (314) 553-1232

with 2 copy to (which shail not constitute notice):

Davis Polk & Wardwell

450 Lexington Avenue

New York, NY 10017

Attention; Christopher Mayer, Esq.
Facsimile: (212) 450-3800

if to the Company,

Artesyn Technologies, Tnc.

7900 Glades Road

Suite 500

Boca Raton, Florida 33434
Attention: Chief Executive Officer
Facsimile: (561) 451-1020

with a copy to (which shail not constitute naotice):

Kirkpatrick & Lockhart Nicholson Graham LLP

599 Lexington Avenune

New York, WY 10022

Attention: John D. Vaughan, Esq. and Whitney J. Smith, Esq.
Facsimile: (212} 536-3901

or to such other Persons or addresses as may be designated in writing by the party to receive such
notice as provided earlier in this Section 9.7. Any such notice shall be effective (i) upon receipt
if personally delivered or if delivered postage prepaid, return receipt requested, or if sent by a
nationally recognized overnight courier service, or (i} on the date of transmission if such notice
is sent by facsimile prior to 5:00 p.m. (New York time) on a Business Day, or otherwise on ihe
Business Day after the date of transmission,

9.3  Enire Agreement; No Other Representations. This Agreement (including

the Company Disclosure Schedules and the Parent Disclosure Schedules) and the Confidentiality
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Agreement, dated July 21, 2005, between Parent and the Company (the “Confidentiality
Agreement™) constitute the enfire agreement by and between the parties hereto, and supersede all
other prior agreements, understandings, representations and warranties, both writtenn and oral,
between the partics, with respect to the subject matter hereof. EACH PARTY HERETO
AGREES THAT, EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES
CONTAINED IN THIS AGREEMENT, NEITHER PARENT AND MERGER SUB NOR THE
COMPANY MAXKES ANY OTHER REPRESENTATIONS OR WARRANTIES, AND EACH
PARTY HEREBY DISCLAIMS ANY OTHER REPRESENTATIONS OR WARRANTIES
MADE BY ITSELF, OR ANY OF ITS RESPECTIVE OFFICERS, DIRECTORS,
EMPLOYEES, AGENTS, FINANCIAL AND LEGAL ADVISORS OR OTHER
REPRESENTATIVES, WITH RESPECT TO THIS AGREEMENT OR THE TRANSACTIONS
CONTEMPLATED HEREBY, NOTWITHSTANDING THE DELIVERY OR DISCLOSURE
TO THE OTHER OR THE OTHER’S REPRESENTATIVES OF ANY DOCUMENTATION
OR OTHER INFORMATION WITH RESPECT TO ANY OF THE FOREGOING.

9.9  Binding Effect; No Third-Party Beneficiaries. This Agreement shall be
binding upon, and inure to the benefit of, the parties hereto and their respective successors and
permitted assigness.  Other than with respect to the matters set forth in Section 6.8
(Indemnification; Directors” and Officers’ Insurance; Bxculpation} and in Article I, this
Agreement is not intended to confer npon any Person other than the parties hereto (and their
respective successors and permitted assignees) any tights or remedies hereunder.

9.10  Qbligations of Parent and the Company. Except as otherwise specifically

provided herein, whenever this Agreement requires Merger Sub to taks any action, such
requirement shall be deemed to include an undertaking on the part of Parent {o cause Merger Sub
to take such action and, afier the Effective Time, to cause the Surviving Corporation to take such
action. Whenever ihis Agreement requires a Subsidiary of the Company to take any action, such
requirement shall be deemed to include an undertaking on the part of the Company to cause such
Subsidiary to take such action.

9.11 Seversbility. The provisions of this Agreement shall be deemed severable
and the invalidity or umenforceability of any provision shall not affect the validity or
enforceability of any other provisions hereof If any provision of this Agreement, or the
application thereof to any Person or any circumstance, is invalid or unenforceable, {2) a suitable
and equitable provision shall be substituted therefor in order to carry out, so far as may be valid
and enforceable, the intent and purpose of such invalid or unenforcesble provision and (b) the
remainder of this Agreement and the application of such provision to other Persons or
circumstances shall not be affected by such invalidity or unenforceability, nor shall, subject to
Section 9.5, such invalidity or unenforceability affect the validity or enforceability of such
provision, or the application thereof, in any other jurisdiction.

9.12 Disclosure Schedules. Any information disclosed in any section of the

- Company Disclosure Schedules or the Parent Disclosure Schedules shall be deemed to be
disclosed in any other section(s) of the Company Disclosure Schedules or the Parent Disclosure

Schedules, respectively, where it is reasonably apparent that the disclosure contaived in such

section of the Company Disclosure Schedules or the Parent Disclosure Schedules, as applicable,

is relevant fo such other section(s). The Company Disclosure Schedules and the Parent
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Disclosure Schedules, respectively, and the information and disclosure contained therein, are
intended only to qualify and clarify the representations, warranties and covenants of the
Company or Parent (and Merger Sub), as the case may be, contained in this Agreement and shall
pot be deemed to expand in any way the scope, comsiruction or effect of any of such
representations, warranties or covenanis. No reference 1o or disclosure of any item or other
matter in the Company Disclosure Schedules or the Parent Disclosure Schedules shall be

construed to establish a standard of materiality or knowledge.

9.13 Interpretation. The table of conients and headings herein are for
convenience of reference only, do not constitute parts of this Agreement and shall not be deemed
1o limit or otherwise affect any of the provisions hereof. ‘Where a reference in this Agreement is
made to a Section, Arficle or Schedule, such reference shall be to a Section or Article of or
Schedule to this Agreement uniess otherwise clearly indicated. Whenever the words “include,”
“includes™ or “including” are used in this Apgreement, they shall be deemed to be followed by the
words “without limitation.” “Dollars” or “$” shall mean the currency of the United States that,
as at the time of payment, is legal tender for the payment of public and private debts.

9.14 Assignment. This Agreement and the rights, interests or obligations
hereunder shail not be assignable or delegable without the prior written consent of the other
parties; provided, howevey, that Parent may designate, by written notice to the Company, another
wholly owned subsidiary to be a constituent corporation in lieu of Merger Sub, so long as such
designation could not reasonably be expected to: (i} impose any material delay in the obtaining
of, or significantly increase the risk of not obtaining, any Parent Required Stamtory Approval or
Company Required Statutory Approval or the expiration or termination of any applicable waiting
period; (ii) significantly increase the risk of any Governmental Entity eniering an order
prohibiting the consummation of the Merger; (jii) significantly increase the risk of not being able
to remove any such order on appeal or otherwise; or (iv) materially delay the consummation of
the Merger. If the requirements of the previous sentence are met and Parent desires to designate
another wholly owned subsidiary to be the constituent corporation in lieu of Merger Sub, then all
references herein to Merger Sub shall be deemed references to such other subsidiary, except that
all representations and warranties made herein with respect to Merger Sub as of the date hereof
ghall be deemed representations and warranties made with respect to such other subsidiary as of
the date of such designation.

[SIGNATURE PAGE TO FOLLOW)]
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IN WITNESS WHEREOQF, this Agreement has beeu duly executed and delivered
by duly authorized executive officers of the parties hereto as of the date first written above.

ARTESYN TECHNOLOG INC.

By:
Ndrhe: Joseph M. O’Donnell
Tit¥e: Chief Executive Officer

EMERSON ELECTRIC CC.

By

Name: Frank I. Dellaguila
Title: Senior Vice President -
Acquisitions and Development

ATLANTA ACQUISITION SUB, INC.

By:

Name: Frank J. Dellaquila
Title:  Vice President



IN WITNESS WHEREBOF, this Agreement has been duly executed and delivered
by duly authorized executive officers of the parties hereto ag of the dute first written above.

ARTESYN TECHNOLGGIES, INC.

By:

Name: Joseph M. O°Domnell
Title: Chief Exccutive Officer

EMERSON:ELEC'IRIC 0.
By '4 3

Name: Fraok §/Deliaguila
Title: Senior Vice President -
Acquisitivns and Development

AW SUB, INC.
By: .

Name: Frank ¥/Dellaquila
Title:  Vice President




Exhibi

Amended Articles of Incorporation



AMENDED AND RESTATED ARTICLES OF INCORPORATION
OF
ARTESYN TECHNOLOGIES, INC.

Pursuant to Section 607.1101 and 607.1106 of the Florida Business
Corporation Act, the Articles of Incorporation of ARTESYN TECHNOLGGIES,
INC. (hereinafier called the “Corporation™) are hereby amended and restated in
their entirety as set forth below:

ARTICLE I
NAME

The name of the corporation is ARTESYN TECHNOLOGIES, INC.

ARTICLE II
PRINCIPAL OFFICE AND MAILING ADDRESS

The principal office and mailing address of the Corporation is:

800 W. Florissant Avenue
St. Louis, MO 63136

ARTICLE III
PURPOSE

The purpose for which the Corporation is organized is to transact any
lawful business.

ARTICLE 1V
CAPITAL STOCK

The number of shares of stock that the Corporation is authorized to issue
is One Thousand (1,000) shares, par value $0.01 per share, of common stock (the
“Common Stock™). Each issued and outstanding share of Common Stock shali be
entitled to one vote on each matter submitted to a vote at a meeting of the
shareholders of the Corporation.

ARTICLE V
REGISTERED OFFICE AND AGENT

The street address of the Corporation’s registered office is: 1201 Hays
Street, Tallahassee, FL, 32301. The name of the Corporation’s registered agent at
that office is: Corporation Service Company
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ARTICLE VI
INDEMNIFICATION

This Corporation shall indemnify and shall advance expenses on behalf of
its officers or directors to the full extent not prohibited by law in existence either
now or hereafter.
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IN WITNESS WHEREOF, the Mﬁ-ﬁmwc E—CFD af the Corporation
has executed these Articles of Incorporation thisA¥ ay of April, 2006.

ARTESYN TECHNOLOGIES, INC.

By )Jwi/a/

Name: ~
Title: 6&:‘ 7 a8l

Vot fhwrice 8 O
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CERTIFICATE OF ACCEPTANCE BY
REGISTERED AGENT

Pursuant to the provisions of Section 607.0501 of the Florida Business
Corporation Act, the undersigned submits the following statement in accepting
the designation as registered agent and registered office of ARTESYN
TECHNOLOGIES, INC., a Florida corporation (the “Corporation”), in the
Corporation’s articles of incorporation:

Having been named as registered agent and to accept service of
process for the Corporation at the registered office designated in
the Corporation’s articles of incorporation, the undersigned accepts
the appointment as registered agent and agrees to act in this
capacity. The undersigned further agrees to comply with the
provisions of all statutes relating to the proper and complete
performance of its duties, and the undersigned is familiar with and
accepts the obligations of its position as registered agent.

N WITNESS WHEREOQF, the undersigned has executed this Certificate
thisd 1 S3ay of April, 2006,

Corporation Service Company, Inc.

- 6Jeaniqe Reynoids
as s agent
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