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COVER LETTER
TO: Amendment Section
Division of Corporations
SUBJECT: M.D. Moody & Sons, Inc.

Name of Surviving Corporation

The enclosed-Articles of Merger and fee are submittedffor filing.

Please return all correspondence concerning this matter to following:

Eric N. Mc v, Esq.

"Contact Person

Stutsman Thames & Markey, P.A.
Firm/Company

50 North Laura Street, Suite 1600

Address

Jacksonville, Florida 32202

City/State and Zip Code

enm@stmlaw.net

E-mail address: (to be used for future annual report notification)

For further information concerning this matter, please call:

Shelley A. Jenkins At( 904 358-4000

Name of Contact Person Area Code & Daytime Telephone Number

D Certified copy (optional) $8.75 (Please send an additional copy of your document if a certified copy is requested)

STREET ADDRESS: ‘ MAILING ADDRESS:
Amendment Section Amendment Section
Division of Corporations Division of Corporations
Clifton Building ‘ P.O. Box 6327

2661 Executive Center Circle Tallahassee, Florida 32314

Tallahassee, Florida 32301




ARTICLES OF MERGER <Y
OF T %
M.D. MOODY & SONS, INC.,
A FLORIDA CORPORATION,
AND
MOODY MACHINERY CORPORATION, &
A FLORIDA CORPORATION N
AND
SOUTHEAST CRANE PARTS, INC.,
A FLORIDA CORPORATION
AND
MOODY FABRICATION & MACHINE, INC.,
A FLORIDA CORPORATION

Pursuant to the Florida Business Corporation Act, Section 607.1105, the undersigned
corporations do hereby submit these Articles of Merger:

1. A copy of the Agreement and Plan of Merger (the “Plan”) among M.D. Moody &
Sons, Inc., a Florida Corporation (the “M.D. Moody”’), Moody Machinery Corporation, a Florida
corporation (“MMC”), Southeast Crane Parts, Inc., a Florida corporation (“SCP”), and Moody
Fabrication & Machine, Inc., a Florida corporation (“MFM”; and together with MMC and SCP,
the “Merging Corporations™), is attached to these Articles of Merger as Exhibit “A” and
incorporated herein. (M.D. Moody and the Merging Corporations are referred to herein
«collectively as the “Constituent Corporations.™)

2. Pursuant to the terms of the Plan, the Merging Corporations shall be merged with
and into M.D. Moody, which shall be the surviving corporation.

3. In accordance with the Plan, the effective date of the merger shall be the date of
the filing of these Articles of Merger with the Florida Secretary of State.

4, The Plan was duly approved by the shareholders of M.D. Moody by written
consent dated (T By A, 2011,

5. The Plan was duly approved by the board of directors of each of Constituent
Corporations by written consent dated , 2011.

[Balance of page intentionally left blank; signatures appearing on next page]



IN WITNESS WHEREOF, these Articles of Merger have been executed on behalf of

each corporation this lsr day of (Y\g_m&\ , 2011,

MOODY MACHINERY CORPORATION
' \
By: a/(_;(_{’ BMZ ) Q,_/a h]%
Elizabeth A. Moody, President
(“MMC”)

SOUTHEAST CRANE PARTS, INC.

Mmm

Ehzabeth A. Moody, President
(GGSCP’9)

MOODY FABRICATION & MACHINE, INC.

WWW

Ellzabeth A. Moody, President
(CGMFM!!)

M.D. MOODY & SONS, INC.

Mmm

Elizabeth A. Moody, President

(“Surviving Corporation™)




AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT dated this }_Erday of { ‘ lML , 2011, is by and among
M.D. MOODY & SONS, INC.,, a Florida Corporation (the “Surviving Corporation”), MOODY
MACHINERY CORPORATION, a Florida corporation (“MMC”), SOUTHEAST CRANE
PARTS, INC., a Florida corporation {“SCP”), and MOODY FABRICATION & MACHINE,
INC., a Florida corporation (“MFM?”; and together with MMC and SCP, the “Merging
Corporations™). (The Surviving Corporation and the Merging Corporations are referred to herein
collectively as the “Constituent Corporations.”)

RECITALS:

A. Each of the Constituent Corporations are debtors under that certain Chapter 11
reorganization entitled M.D. Moody & Sonms, Inc., et al., debtors; United States Bankruptcy
Court, Middle District of Florida, Jacksonville Division (the “Bankruptcy Court”); Case No.
3:09-bk-6247-JAF (the “Bankruptcy Case™). The merger addressed herein has been approved by
the Bankruptcy Court, and is being made in accordance with (i) Section 1123 of title 11 of the

United States Code, 11 U.8.C., §§ 101-1532, and (ii) the Joint Chapter 11 Plan of Liquidation

filed and approved in the Bankruptcy Case (the “Plan”).

B. The Surviving Corporation is a corporation organized and existing under the laws
of the State of Florida (Document Number 147762), having its principal office at 4600 Philips
Highway, Jacksonville, Florida 32207.

C. MMC is a corporation organized and existing under the laws of the State of
Florida (Document Number M75902). It is a wholly-owned subsidiary of the Surviving
Corporation, having its principal office at 4600 Philips Highway, Jacksonville, Florida 32207.

D. SCP is a corporation existing under the laws of the State of Florida (Document
Number L47892). It is a wholly-owned subsidiary of the Surviving Corporation, having its
principal office at 4600 Philips Highway, Jacksonville, Florida 32207,

E. MFM is a corporation existing under the laws of the State of Florida (Document
Number P94000048914). It is a wholly-owned subsidiary of the Surviving Corporation, having
its principal office at 4600 Philips Highway, Jacksonville, Florida 32207.

F. The board of directors of the Constituent Corporations, and the shareholders of
the Surviving Corporation, deem it desirable and in the best business interests of the Constituent
Corporations that the Merging Corporations be merged with and into the Surviving Corporation
pursuant of the provisions of Sections 607.1101, et seq., of the Florida Business Corporation Act,
in order that the transaction qualify as a “reorganization” within the meaning of Section 368 (a)
(1) (A) of the Internal Revenue Code of 1986, as amended.

In consideration of the mutual covenants and subject to the terms and conditions
hereinafter set forth, the Constituent Corporations agree as follows:

1. Stockholder Approval; Effectiveness of Merger. This Agreement shall be
submitted to the stockholders of the Surviving Corporation for approval, whereupon Articles of
Merger shall be executed and delivered to the Secretary of the State of Florida for filing in
accordance with the laws of the State of Florida, which Articles of Merger shall have this
Agreement attached to them and incorporated in them by reference. The merger shall become
effective on the date of such filing such date being sometimes referred to herein as the “Effective
Date.”



2. Terms of the Merger. On the Effective Date, the Merging Corporations shall be
merged with and into the Surviving Corporation; all assets and liabilities of the Merging
Corporations, as they exist on the Effective Date, shall pass to, vest in and become the
obhgations of the Surviving Corporation; the separate existence of the Merging Corporations
shall cease; and the Surviving Corporation shall continue in existence.

3. Articles of Incorporation. The Articles of Incorporation of the Surviving
Corporation shall continue to be its Articles of Incorporation following the Effective Date.

4. Bylaws. The Bylaws of the Surviving Corporation shall continue to be its Bylaws
following the Effective Date.

5. Directors and Officers. On the Effective Date, the directors and officers of the
Surviving Corporation shall continue to be the officers and directors currently on file with the
Secretary of the State of Florida.

[Balance of page intentionally left blank; signatures appearing on next page.]




IN WITNESS WHEREOF, this Agreement and Plan of Merger has been duly executed
on the date first above written by the undersigned on behalf of the Constituent Corporations.

MOODY MACHINERY CORPORATION

t
By: Wb
Elizabeth A. Moody, President
(“MMC”)

SOUTHEAST CRANE PARTS, INC.

WQJW

Ellzabeth A. Moody, President
(“SCP”)

MOODY FABRICATION & MACHINE, INC,

By: W QJ%
Elizabeth A. Moody, President

(“MFM™)

M.D. MOODY & SONS, INC.

By:

Elizabeth
- (“Surviving Corporation™)

. Moody, President
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION

Inre ) Chapter 11
M.D. MOODY & SONS, INC., et a},' )  Case Nos. 3:09-bk-6247; 3:09-bk-6250;
EIN 59-0552036, 3:09-bk-6252; 3:09-bk-6254
)
Debtors. Jointly Administered Under Case No. 3:09-
) bk-6247
ORDER GRANTING DEBTORS’

MOTION FOR CONFIRMATION OF
SECOND AMENDED CHAPTER 11 PLAN OF

REORGANIZATION PURSUANT TO 11 U.S.C. § 112%B)

This Chapter Il case came before the Court for consideration of the Debtors’
Second Amended Chapter 11 Plan of Reorganization [Docket No. 953] (as amended, the
“Pian”), and the Debtors’ Motion for Confirmation of Second Amended Chapter 11 Plan
of Reorganization pursuant to 11 U.S.C. § 1129(b) (the “Cramdown Motion™) [Docket
No. 1007].2 Following a confirmation hearing held on December 9, 2011, the Court
entered partial findings with respect to confirmation determining that the requirements of
11 U.S.C. § 1129(a) were met with the exception of § 1129(a}(8) as it pertains to Classes
5 through 10 and 12 {Docket No. 1006]. Subsequent thereto, the Debtors filed their

Cramdown Mation, followed by two Plan amendments [Docket Nos. 1040 and 1044]. A

' The Debtors are the following four entities (the last four digits of their

respective taxpayer identification numbers follow in parentheses): M.D, Moody & Sons,
inc. (“M.D. Moody") (2036), Moody Machinery Corporation {(*MMC”) (5289),
Southeast Crane Parts, Inc. (“SCP”) (9906), and Moody Fabrication & Machine, Inc.
(“MFM”) (4900). The address for all of the Debtors is 4652 Philiips Highway,
Jacksonville, Florida 32207.

? Capitalized terms not defined herein have the meaning given such terms in the
Plan. '
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hearing on the Cramdown Motion was held on january 20, 2012. Upon the evidence
presented, the Court makes the following findings:

A, This Court has jurisdiction over this Chapter 11 case pursuant to §§ 157
and 1334 of title 28 of the United States Code. Venug is proper pursuant to §§ 1408 and
1409 of title 28 of the United States Code. Confirmation of the Plan is a core proceeding
pursuant to § 157(b)(2)(L) of title 28 of the United States Code, and this Court has
exclusive jurisdicti.on to determine whether the Plan complies with the applicable
provisions of the Bankruptcy Code and should be confirmed.

B. Neither the First Amendment to the Debtors’ Second Amended Chapter 11
Plan of Reorganization nor the Second Amendment to the Debtors’ Second Amended
Chapter 11 Plan of Reorganization adversely impact the interests of General Unsecured
Creditors. The modifications to the Plan comply with 11 U.S.C. § 1127. No additional
disclosure under 11 U.S.C.‘§ 1125 is required.

C. Prior to the hearing on the Cramdown Motion, BB&T Equipment Finance
Corp. and TCF Equipment Finance, Inc. (“TCF”) amended their ballots accepting the
Plan as Classes 6 and 7. TCF also filed an amended Class 12 ballot accepting the Plan,
With the addition of TCF’s amended ballot, Class 12 has accepted the Plan.

D. Wit_h respect to the remaining classes which have not accepted the Plan
{Classes 8, 9 and 10), the Plan does not discriminate unfairly, and is fair and equitable,
with respect to each of those classes.

It is therefore ORDERED:

l. The Cramdown Motion is granted.

2. The Plan, a copy of which is attached hereto as Exhibit A, is confirmed.
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3. All parties have had a full and fair opportunity to litigate all issues raised,
or that might have been raised, by the Objections, and any and all comments thereto have
been considered by the Court. All Objections that have not been withdrawn, waived, or
settled, and all reservations of rights pertaining to confirmation of the Plan included
therein, are overruled on the merits for the reasons stated on the record of the
Confirmation Hearing.

4, The classifications of Claims and Interests for purposes of the distributions
to be made under the Plan shali be governed solely by the terms of the Plan. The
classifications set forth on the Ballots tendered to or returned by the Debtors’ creditors
and I;xterest holders in connection with voting on the Plan (a) were set forth on the
Ballots solely for purposes of voting to accept or reject the Plan, (b) do not necessarily
represent, and in no event shall be deemed to modify or otherwise affect, the actual
classification of such Claims and Interests under the Plan for distribution purposes, and
(c) shall not be binding on the Reorganized Debtor or the Debtors.

5. The Plan and its provisions shail be binding upon the Debtors and any
creditor of the Reorganized Debtor or the Debtors, whether or not the Claim of such
creditor is impaired under the Plan and whether or not such creditor has accepted the
Plan, whose claim arose prior to the entry of this Order.

5. The distributions required to be made to the holders of all Claims pursuant
to the Plan shall be made to the persons and entities entitled thereto as provided in the
Plan,

7. Except as provided in the Plan, all property of the Debtors and all
payments and distributions made or to be made under the Plan are free and clear of all

Claims of creditors of the Debtors and shall vest in the Reorganized Debtor.

-3-
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8. Each creditor of the Reorganized Debtor or the Debtors whose Claim is
dischﬁrged or whose rights are waived or released by the Plan or who otherwise had
actual notice of the Bankruptcy Cases prior to enter of this Order is hercby jointly and
severally restrained and enjoined from instituting or continuing any action or employing
any process to.collect such debts, enforce such rights, or pursue such interests or recover
any payments from the Debtors.

| 9. Confirmation of the Plan does not invalidate, terminate or reject any
insurance policy, whether pre-petition of post-petition, of the Reorganized Debtor or the
Debtors and all such policies remain in effect under their terms.

10. All persons or entities which are parties to adversary proceedings or
contested matters pending before this Court, which are not finally determined as of the
date of this Order, are restrained and enjoined from commencing any other proceedings
or taking any other action against the Reorganized Debtor or the Debtors with respect to.
any issue raised in such advcfsary proceedings or contested matter, except upon further
order of this Court.

1. The Reorganized Debtor may ﬁle; within 60 days from the date hereof any
and all objections to the allowance of any Claim. The Reorganized Debtor shall comply
with all post-confirmation payment and reporting rcquirements of the United States
Trustee, including but not limited to the filing éf the quarterly disbursement reports
required under Rule 2015(a)(5) until entry of the Final Decree.

12. On the Effective Date the Debtors shall be substantively consolidated and
each of MMC, SCP and MFM will be merged into M.D. Moody, the Reorganized
Debtor, which, as the surviving corporation shall perform, or cause to be i)crformed, all

Plan obligations of the Debtors. All assets and liabilities of the Debtors will be deemed

4.
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merged; all guarantees by, or co-obligations of, one Debtor in respect of the obligations
~ of any other Debtor will be deemed f:liminated so that any Claim against any Debtor and |
any guarantee by, or co-obligation of, any other Debtor and any joint or several liability
of any of the Debtors will be deemed to be one obligation of M.D. Moody and each and |
every Claim filed or to be filed in the Bankruptcy Case of any of the Debtors will be
deemed filed against M.D. Moody and will be dccr;cd one Claim against and a single -
obligation of M.D. Moody.

13. The Clerk of the Court is authorized and directed to close each of MMC’s,
- SCP’s and MFM's Bankruptcy Case upon the filing of notice of the Effectivc:Date.

14, The quarterly fees payable to the United States Trustee shall continue to
accrue until the earlier of the conversion or dismissal of these Bankruptcy Cases or the
entry of the final decree, provided however, that the merger of MMC, SCP and MFM into
M.D. Moody shall terminate such entities’ obligations to pay U.S. Trustee Fees and upon
thg Effective Date no further U.S. Trustee Fees shall be payable or due and owing from
MMC, SCP or MFM.

15, Pursuant to § 1146(a) of the Bankruptcy Code, the issuance, transfer, or
exchénge of notes or equity securities under or in connection with the Plan, the
assignment or surrender of any lease or sublease, or the delivery of any deed or other
instrument of transfer under, in furtherance of, or in connection with the Plan, including
any deeds, bills of sale, assignments, mortgages, deeds of trust or similar documents
execqled in connection with the sale of the Philips Highway Property or the Bellinger
Proper‘ty shalil not be subject to any stamp, real estate transfer, mortgage recording, sales,
use or other similar tax nor any Uniform Commercial Code filing or recording fee or

similar or other governmental- assessment. All appropriate state or local government

-5-



Case 3:09-bk-06247-JAF Doc 1061 Filed 02/07/12 Page 6 of 85

officials or agents shall forego the collection of any such tax or governmental assessment
and éccept for filing and recordation any of the foregoing instruments or other documents
without the paymeﬁt of any such tax or govemmen’tal assessment.

16. The Debtors are authorized, ordered and instructed to execute, deliver, file
or record such contracts, instruments, releases, indentures and other agreements or
documents and take such actions as may be reasonably necessary or appropriate
consistent with the language of the Plan to effectuate, implement and further evidence the
terms and conditions of the Plan without further Ot"der of this Court and without further
corporate action.

7. Any entity or person seeking an award by the Court of compensation for
services rendered and/or reimbursement of expenses incurred through and including the
Effeétivc Date under § 503(b)(2) of the Bankruptcy Code shall file its final application
for allowance of such compensation and/or reimbursement by no later than 30 days after
the Effective Date. Any objections to final applications for allowance of compensation
and/or reimbursement shall be filed no later than seven calendar days before the hearing
on such final applications.

18, Pursuant to § 9019 of the Federal Rules of Bankruptcy Proéed'ure, the
settlement agreement between M.D. Moody and Hyundai Construction Equipment
America, Inc., formerly known as  Hyundai Construction Equipment U.S.A.
(“Hyundai”), attached to the Plan as Exhibit 3.03(g) is\approved in all respects. Claim
No. 4 filed in the Bankruptcy Case of M.D. Moody shall ‘be setoff pursuant to § 553 of
the Bankruptcy Code against the $113,869.02 credit memo issued from Hyundai to M.D.
Moody thereby satisfying Claim No. 4 in full and leaving $54,246.02 owed from

Hyundai to M.D. Moody.
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19. This Court retains jurisdiction of these proceedings pursuant to and for the

purposes of §§ 105(a) and 1127 of the Bankruptcy Code and for the following purposes:

a. allow, disallow, determine. liquidate, classify, estimate or establish the
priority or secured or unsecured status of any Claim or Interest, including
the resolution of any request for payment of any Administrative Claim, the
resolution of any objections to the allowance. priority or classification of
Claims or Interests;

b. grant or deny any applications for allowance of compensation or
_reimbursement of expenses authorized pursuant to the Bankruptcy Code or
the Plan for periods ending on or before the Effective Date;

c. resolve any matters related to any Executory Contract or Unexpired Lease
to which any Debtor is a party or with respect to which the Reorganized
Debtor may be liable and to hear, determine and, if necessary, liquidate
any Claims arising therefrom;

d. ensure that distributions to holders of Allowed Claims and Allowed
Interests are accomplished pursuant to the Plan;

€. decide or resolve any motions, adversary proceedings, contested or
litigated matters and any other matters and grant or deny any applications
involving the Reorganized Debtor that may be pending on the Effective
Date or brought thereafter;

f. enter such orders as may be necessary or appropriate to implement or
consummate each provision herein and all contracts, instruments, releases
and other agreements or documents entered into or delivered in connection
with the Plan, the Disclosutre Statement or the Confirmation Order;

g resolve any cases, controversies, suits or disputes that may arise in
connection with the Recovery Actions or the consummation, interpretation
or enforcement herein or any contract, instrument, release or other
agreement or document that is entered into or delivered pursuant to the
Plan or any entity’s rights arising from or obligations incurred in
connection with the Plan or such documents;

h. modify the Plan before or after the Effective Date pursuant to § 1127 of
the Bankruptcy Code; modify the Disclosure Statement, the Confirmation
Order or any contract, instrument, release or other agreement or document
entered into or delivered in connection with the Plan, the Disclosure
Statement or the Confirmation Order; or remedy any defect or omission or
reconcile any inconsistency in the Plan, the Disclosure Statement, any
Bankruptcy Court order, the Confirmation Order or any contract,

_7-
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instrument, release or other agreement or document entered into, delivered
or created in connection with the Plan, the Disclosure Statement or the
Confirmation Order, in such manner as may be necessary or appropriate to
consummate the Plan;

issue injunctions, enforce ‘the injunctions contained in the Plan and the
Confirmation Order, enter and implement other orders or take such other
actions as may be necessary or appropriate to restrain interference by any
entity with consummation, lmplcmentatlon or enforcement herein or the
Confirmation Order;

enter and implement such orders as are necessary or appropriate if the
Confirmation Order is for any reason or in any respect modified, stayed,
reversed, revoked or vacated or distributions pursuant to the Plan are
enjoined or stayed;

determine any other matters that may arise in connection with or relate to
the Plan, the Disclosure Statement, the Confirmation Order or any
contract, instrument, release or other agreement or document entered into
or delivered in connection with the Plan, the Disclosure Statement or the
Confirmation Order, including whether a material default in connection
therewith has occurred;

enter a final decree closing the Bankruptcy Cases; and
determine matters concerning state, local and federal Taxes in accordance
with §§ 346, 505 and 1146 of the Bankruptcy Code, including any

Disputed Claims for Taxes.

approve or disapprove any use of the Unsecured Credltors Carve-Out
established by Section 4.08 of the Plan,

DATED this l day of February, 2012, in Jacksonville, Florida.

Do D8R

Jerry A. Funk [
United States Bankruptcy Judge
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Debtor’s counsel is directed to serve a copy of this Order, along with the attached Exhibit
A, upon all interested parties '
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‘ Exhibit “A”
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UNITED STATES BANKRUPTCY COURT
MIDDLFE BISTRICT OF FLORIDA
JACKSONVILLE DIVISION

inre ’ ¥ Chapter 1
M.D. MOODY & SONS, TNC.. ¢1 al, ) Case Nos.: 3-09-bk-6247: 3:09-bk-025¢
EIN 59-0352036, 3:09-bk-6252; 3:09-bk-n254
)
Debtirs. Joinlly  Adininistered  Under Case Nao,

) 1:09-bk-6237

PLAN OF REQRGANIZATION

Richurd R. 1hames. Lsq.

Erie N, McKay, Esg.

Stutsman Thames & Markey, P.A.
1) North Laura Street, Suite 1600
Jacksonwille, Florida 32202

LAY 3R81000

{909) 358-4001 ¢ Facsimile)

Amomevs for MDD Moudy & Sons.
Inc. Mowly Michinery (‘syporadion,
Svutheast Crane Parts, Inc. amb Moy
IFabricaton & Machine, ine.

Dated: Novenber 3201
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INTRODUCTION

. MD. Moedy & Soms, Ine. (“M.D. Moody"). Moody Machinery Curparation
CMMC™), Southeast Crane Parts, Ine. ("SCP™), und Moody Fabrication & Machine, Ing,
("MEM™ and together with M., Moody, MMC, and SCP. the “Debrors™), propose this
Plan (as defined helow) pursuant to the provisions of § 1123 of the Bankruptey {mle, for
the resolwion of the owstanding Claims agamst and Interests in the Debtors. The
Dehtors are the nroponents of the Plan within the meaning of § 1129 of the Bankruptcy
Code.  For 3 discussion of the history, businesses, results of operations, historical
financial information, projections and properties of the Debtors, und for a summary and
analysis of the Plan, reference iz made to the Deblors” Disclosure Statement for the
Debrors® Ametuled Chapier 11 Plan of Liguidation {Joint) as amended by the Addendun
filed by the Debtors i support of this Second Amended Chapter 11 Plan of
Reorganization (collectively. the “Prsclosure Slatement,” including all exhibits and
scheduley thereto ot referanced therein, as may be amended, modified or supplemented)
approved hy the Banknsprey Court pursuant to § 1t25 of the Bankrupiey Code.

ARTICLEL
REFINED TERMS, RULES OF
INTERPRETATION AND COMPUTATION OF TIME

Section 101 Deflned Terms

As used i the Plan, capitaliced terms Juve the mennings seq forth below, Any
tcrm that is not otherwise detined herein, hut that is used in the Bankmipiey Code or the
Bankruptey Rules. witl have the meaning given 1o thit 1etm in the Banleuptey Code or
the Bankruptey Rules, as applicable.

(b *ABL Claim® means Wells Fargn's Allowed Secured Cluim arising wider
the ABL Loan Agreement, and secured in pant. fnter aifa, by the tirst mortgage against
the Bellinger Property under that certain Amended aml Restated Mortyage, Assignment
of Rents and Seeurity Agreement duted May 24, 2006, hetween MDD, Moady & Soas,
e, us mongagor, snd Wachovia, as moregager, recorded ag document nombar
2006131658, in O.R. Baok 13283 at page 2158, Duval County public reconds, 23 may be
amended from time 10 ime, which shadl be i the Allowed Anount 35 Jetenmined under
Sewtion ).03(b) ot the Plan. .

) =ARL Loan Agreement” nieuns il veriain Amended and Restated Loan
and Security Agreement dared May 24, 2006, wih M.D Moody as the horrawer and
Wt s i he fonder and cacit of MMC, SCP amd MFM as subwidiary guaranturs.

M ~Administrative Clim™ means o Claim for costs and expenses of
ahministration allowed under §3 303¢h) SOT(0Y or TLEHeX2) of the Bankruptey Code,
inctuding. fu) the octual und necessary costs snd expenses incurred stler the Petition Date
of preserving the Estates aml operaimg (he businesses ol the Debors. including Claims
hased on habdines incurred by Me Deblors m the ordinary cotrse of therr busiesses;
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{0) Prutessiona] Fee Claimy: () US. Trustee Fees: wnd () Cluims for reclamation
Allowed in accordunce with § 346(up2) of the Bankruptey Code and Sectivn 2-702 of the
tinifarm Commercial Code.

) “Administrative Claim Bur Date’ means the date by which, cxcept as
atherwise provided in the Plan, all requests for payment of Adminstratve Cluims are
required 1o be lled with the Bankruptey Coust. '

{3)  “*Administrative Claim Bar Date Order™ means an order of the
Bankmuptcy Court establishing the Administrazive Clum 8ar Duate.

™ *Allowed Amount” meuns the dollar amount in which u Claim 13
Allowed. No Amount shall be allowed for or on account of punitive damages, penaliies
or post-petition 1nterest on account of any Allowed Claim exeept at otherwise expressly
specified m this Plun or provided by Final Order of the Bankruptey Court.

M “Allowed Claim™ means & right against the Debtors watlun the mezning
of § 101(3) of the Bankruptey Code in respect of which a proof of claim has been filad
with the Bankrupicy Court within the period of limitmion fixed by Bankruptey Rule 3003

" or scheduled in the list of crehtors prepared and filed with the Bankrupicy Count

pursuant ro Bankruptcy Rule 1007ih) and not listed as disputed, cootingent or
untiquidated.as to amount. und in either case as 1o which no objection as to sllowance or
amount thereol” hay been rsed within the applicable perivd of limitation fixed by
Pankruptey Rule 30CE or an ondce of the Bankruptcy Court or local rule, or as to which
any wuch objection has been Jetermined by an order or yjudgment which is o longer
subject to appesl ur certioran proceading and as 10 which no appeal .or cerfioran is
pending,  Unless utherwise specilied in the Plun or in o Final Onder of the Bankruptey
Court allowing such Claim. “Allowed Clann™ shall not include (a) interest on the amount
of such Allowed Claim aceruing ttom and alter the Peticcon Date, (b) punitive ar
exemplary damages. (¢) any fine, penalty o forfbiture () costs of repossession o
dispossession or (d) post-petition attorney fees anl costy unless such fees and costs have
heen approved and allowed by Final Order priog to the Confirmation Date.

)] “Aliowed Interest” means an Allawed Interest in Class 14,

L] =Baflot™ meons the fonn or forms disiributed o cach holder of an
impuired Claim entitled to vowe on the Plun on which the holder indicates aceeptance oy
rejection of the Plan.

{1 “Bankrupcy Case™ incans ta) when used with reference to a pacheular
Debtor vhe Chaprer 11 case pending in the Bonkrupiey Court {or that Debtor; and
(hpwhen used with reference 10 3l Debtors, the Chaprer 1t cases pending i the
Bunkruptey Court Tor all the Debtors.

() Bankraptey Code™ medns utle oot the Unired States Uode. [ L.5.C
$9 W-1332 s now in ctleer or hereatter amended, as applicable o the Banknapiey
Cases.
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{12) “Bopkruptey Court" means the United States Bankruptcy Court dor the
Middle District of Florida,

(13) “Bankrupicy Ruies™ mems, collecively, the Federal Rules of
Baniquptey Procedure and 1he Jocal (ules of the Dunkruptey Coust, as now in effect ar
hercafier amendal, ax applicahle to the Boankruptey Cases,

{14) Bar Datc™ means the applicable bar date by which a procf of Claim mus
he or must lave heen filed, as establisled by an order of the Rankruptey Count. including
a Bar Date Onjer and the Continnation Order. The Bankruptey Court fixed ke Claims
Bar Date 1or tiling prools of Claim or Imurusm a3 Noveniber 20, 2009 [Docket Ne. 1711

(15)  “Bar Date Order™ mcong any order ol the Bankruptey Coun eslahhisliing
bar Jates for tiling proofs of Claims in the Gankrigptey Cuses.

(10 “BB&T” meuny BB&T Equipment Finunce Cosporation,

{17) “Bellinger Property™ means the real properly owned by the Debiors
localed m1 13911 Acdlanrie Avenue, Jucksooville, Florida 32228, which is comiprised of the
real estate described as the “Propeny™ in the Wells Fargo Mortgages, wgether with ali
improvements und related permits und eatitlements and other intangible rights, subject 1o
any reduction from tine to time by reason of clusing of the State of Florida Compromise.

(18) “Bellinger Property Trust” means that certain frust created under Article
V uf this Pian fur the sale of the Bellinger Property upon the conditions amd terms set
torth therein,

(19)  “‘Business Day”™ means any day, otler than a Saturday, Sunday or “legal
holiduy™ {as defined in Bankropicy Rule 9006(a)).

(20)  “Cash” means the legal tender of the United States of America.
D “Claim® meens o “‘claiin” as defined in § 101(5) of the Bankruptey Code,

22y “Clniina Ohjection Bar Date™ meuns, for all Cluims, the latest ot} (2) 180
days after the Etfecnve Date: (1) 60 davs afler the tiling of a proaf of Cluim (or such
Claim: and (<) such wher period of limtation us may be specifically fixed by the Plan,
the Coniirmation Order ur a Final Order,

{3 “Claims Reserve” meuns 3 Cash reserve to he established by the
Reorganiecd Debtor on ibe Effeciive Date 1o he adiminisrered in accordance with Sechon
408 ot this Plan, including to fund operations, pay adiministrative expenses, pay expenses
assecited weth the impleomentition of the Plaa. tund vi-going environmiental remediation
anud clesr-up eosts ot vhe Heltinger Praperty, and pry any Tax commng due with respect tn
the Phalips Hishway Propurty.

(24)  *Claims Reserve Threshold™ meang the minmmum fumting level 1w he
matntuined in the Chims Reserve pursuint o Sechion 4.0% of the Man,

Filed 02/07/12 Page 18 of 85
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(25)  Clays™ mcans a class of Clzims or Lalerests, av desenhed in Article U ol
the Plan,

(26) “Confirmation™ means the entey of 1the Contirmustion Qrder un the dockoet
of the Bawkrupiey Cuurt, within the measiing of Bankruptey Rules 3003 and 91021,

(27 “Confirmation earing” meuns the heuring held by the Bankruptey
Court on Confirmation of the Plun; as such bearing may be continued frum time to time.

128) “Confirmation Order™ means the orler or arders of the Bankruptey
Court confirming the Man pursuant w § 1129 of the Bunkruptey Code.

129) “Convenicnce Claim®™ means any Cloiin agninst the Deblors that
otherwise would be clussified as & Unsceured Claim in Class 12, bur cither {a) the
aggregule amount of such Cluim is $2.222 or less, or {b) the Claim is greater than $2.222
ane the hotder of the Claim cleets on a Ballot 1o have the Claim treated as 3 Convenienve
Claim in Class 13,

(30)  “Debtors™ has the weaning set forth in the introductory paragraph of the
Plan.

31 “Dell Marine Promissory Note” meuns thut certsin promissory noke in
the original prinapal amount of $320,000 dited September 1, 2011 between Dell Marine,
Ine. and M.D. Moudy.

(32)  “Misclosure Statement™ Das the meaning sel forth in the inkoductory
pucagraph vf the Plan,

{33 “Disputed Claim" means:

{8) i ao proot of Claim has been filed by the applicable Bar Dute or
has otherwise heen Jeemed tmely filed under applicable law: (i) a Claim that is
Histed on the Debtory’ Schcdules as other than disputed, conhingent o
unliguidated, but a8 fo which the Debtors, or any olher party in interest has filed
an objedtion by the Claims Obicction Bar Dute and such obicetion has nor been
withdrawn oe denied by o Final Order: or (i) 2 Claim that 15 listed on the Debtors'
Svhedules us disputed, contingent ur unliquidated;

By i proat of Claim o prool of Adminsirative Claim bis been filed
hy the Bar Date or has otherwise heen deemed timely 1ited under applicable faw-
4} o Clann for which an objecnon has heen 2iled by e Debrars, Debrors or any
sther punty in interest by the Clams Objeetinn Bar Date, and such objection has
. been sotudraws ordeniad by 2 Fisad Order: ot

tc) 4 Claim for Jomnuges morespect of an Bxeeurery Contract or
Unexprred Leage thar ks been rejected or is anncrpated o he rejecied umder § 365
of the Bankrupicy Code and as 10 whtch the appheable Bar Dale has not eceurred
and sueh Clamt 13 not viherwise an Allowed Clann,
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{34) “Distribution Record Date™ means the close of business on the Jdute
antounced by the Debtors (hat ts not more than five Business Days preceding the then-
anticipated Etfective Date.

3%  “Effective Date” mecans a day, as Jetermined by the Debtors, that 18 the
Business Day a8 soon ay reasonably practicable atrer afl vonditions o the Effective Darw
hove been maet or waived,  The Reonganizod Debtor shall tile written natice ot the
Efteetive Date with the Bankruptey Court.

(36) “Eyuipment Auction” meuns an auction to b conducted pursuant 1o
Section .01} of the Plan for the sale of, as necessary, (a) all Wells Fargo Equipment
Collatera] that has not otherwise been sold or figuidated and (b) any equipment collateral
of non-Wells Fargo creditors who desive ta include 1heir collateral in the auction.

(37  “Equity Claim™ mweans a legal, eyuiable or contractual Claim orising
trom any shaec ar stack ownership intevest in the Dalvtors,

(3%)  “Estate™ means the Estate created for each Debior in irs Bankruprey Cuse
pursuant to § 541 of the Bankruptey Code.

(39) “Exccutory Contract or Unexplred Lease™ means a contract or lease 13
which any Debror is a party that is subject to assuraption, assumplion and assignment or
rejection under § 365 ol the Bankruptey Cude.

4y “Face Amount” means whett used with reforence ta a Bisputed Clasm 1
Class 12: () e full stated amount claimed by the hotder of such Claim in any proof of
Claim filed hy the Bar Dute or orherwise deemed timely tiled under applicable taw, if the
prool of Claim specifies only a liguidated amount; (b) i no proof of Claim has been filed
by the Bar Date ur bus otherwise been deemed rimely filed under applicable Jow, or i the
proof of Claim specilied an unliguidawa] wmount, the amount of the Claim
£1) acknowledged hy the Ocebtors m any vbjecrion filed 1o such Cluim or in the Debtors”
Schedules as an andisputed, nencontingent and liquidated Claim, (i) esnimated by the
Bankruptcy Cour pursuant o § 502 of Me Bankruptey Code, of (11} proposed by the
hebtors prior 0 the Efective Date; or () if neither (ay nor {h) abave are applicable, an
amotnt estimated by the Debtorg so long as such estimated amount is not 1e5s than either
g0} any amount of such Claim as estimated by the Bankruptey Court or (i) the liguidared
portiom of the amount claimed by the holder of cuch Claim in any proof of Claim filed by
the Bar Dite or oibierwise deemed tmely filed under applicable law.

(41 ~Fee Order™ mcans the Order Gramting the Debiors” Motion for Approval
of Iaternm Compensation Procedures tor Professtonals entered by the Bankruptey Court
CDoscket N TDS]

(42)  Fimal Order™ means an order or wdgment o the Bookrupiey Coart ur
other court of ceompetent jprisdiction, as entered on the docker g the Bankropiey Cases or
the dncker of any other court of cempetent junsliction, thar has oot been reversed.
stayed, modified or gmended, and a8 to which the time to appeal or seek verhorari or
mave {or a new ial reargument or tchearing has expreed, and no appeal ot petion tor

S
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vertiorar or other proceedings for a new tnal, renrgument or rehearing bas been timely
taken, or a8 10 which any appeal that has been ruken or aay perition for certioran that has
been timely led has been withdeawn or resolved hy the highest court to which the order
or judgment was appealed or froin which certioran was sought or the new tnal,
reergument or rehearing has been denied or has resulted in no modification of such order.

43  “GBG Chaim™ means Wells Fargo's Allowed Secured Claim arsing
utider the GBG Loun Agreement and seeured, fnrer alia, by the second mortgage against
the Bellinger Propenty unduer that certain Mortgsge, Assignment of Rents and Security
Agreement dated May 24, 2006, between M.D. Moody & Sons, Inc.. as mortgagor, amd
Wachovia, ax mortgagee, rocorded as document oumber 2006181668 in O.R. Book
13283 at Page 1184, puhlic reconds of Duval County, Florida, a5 may be amended from
time 1o me, which shall be in the Allowed Amount as determined under Section 3.03(c)
of the Plan.

(4  “GBG Loan Agreement” means that certain luan agreement dated Muy
24, 206, enteted into between M.D. Moody & Sons and Wachovin, which loan s
seeured by a second morigage ugainst the Bellinger Propeny and the Personal Guaranties.

(€1)] ’ “Hyundai® means Hyundai Construction Fguipment Americas, ine. [Fk/a
Iiyundai Consreuction Equipment £.5.A.

{46) “Lnterest”™ means (o) any sharc ur other uwnership interest in the Dabtuts,
whether or rol trunslecable or derominated “seock,” or simlar security and (h) any
Fquity Cloim.

7)) STRCT means the Intemal Revenue Code, ag now in cffect or Liereafter
amended.

(48 “Kochring™ means Kochring Cranes, Inc,

(49)  “Orderly Liquidation Valee™ means the gross smount io Cash that could
rcasonably he reafized from property through a privarely negotiated sule. properly
advertined and professionally managed by a seller obligaied to sell over 2 51X o nine
month time period.

(500  "P&S Business™ muouns the Reorganized Debior's post-conlirmation
husiness of s¢lling cranes and other hesvy cquipment through deop-sales and s
cuntinumg parts and senviee business for cranes and heavy equipment.

¢S1)  “Personal Guaranties” mueans ecolleckvely 1) thie unconditienal guaranty
dared May 4, 20, and vxevured by Maxey I3 Moody. 11 w0 sevure the GBG Claim,
andd firy the upcondibionl gudranty dated Mav 24, 2006, wnd execured by Faedizh §, Moody
1o secure ithe GBG Clum.

152y Petition Drate”™ meuns July I8 000, the date on which the Debters filed
thewr voluntuwry Chapler | petitions for relict.
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(53) “‘Philips Highway Property” mcans‘ the real property uwned by the
Dcbtory located ¢ 4652 Phifips Highway, 4718 Philips Highway, and 4744 Philips
Wighway, Jacksonville, Fionda 32207,

' (54)  “Plan” means his Sceond Amended Chapter L1 Man of Reorganization
for the Debtlors and atl Exhibits attached hercto or referenced herem. as the same may he
amerded, modified or supplemented.

(55) ¢“PNCEF™ meuna PNCEF, LLC, doing business aa PNC Eguipment
Finance, formerty known us Nutiona} City Commercial Capital, LLC.

{56} “Priority Claim™ means a Claim against' the Debtory thet 1s entitled to
privrity in payment pursuant to § 507(a) of the HBankruptey Codde that is not an
Administrative Claim or a Prionty Tax Claim,

(57) “Pdavity Tax Claim” means 2 Claim arising under foderut, state or loest
Tax taws that 15 entitled to priority in payment purseant 1o § S07(2)(K1 of (he Baokruptey
Cunle,

(58) Professional” meuns any professional coiployed in the Bankruptey
Cases pursuant t0 §§ 327 or 1103 of the Bankruprey Code or any professional or other
entity secking compensation ur reimbursernent of expenses in connection with the
Bankruptcy Cases pursuant to § 503 of the Bunkruptey Code,

(59) Profcssional Fee Claims™ mean (he Claima of (a) any Professional i the
Bankruptcy (ases purstamt to $§ 330 or 1103 ol the Bankruptey Code or {h) any
Professional or other sntity secking compensarion or reimbursement of ¢xpenses n
connection with the Bankniptey Cases, but excluding the Professionals of Wells Fargo,

{60  “Property Exccutor” means Muaxey D. Moedy, i or a successor
rensanebly and in good Tzith desigrated by the Rearganized Debtor.

{61) ~Pro Rata Sharc™ means, when used with refirence to o disitibution o 4
holder of an Allowed Claim in a Class pursuant to Anticle 111, that share of the pruperty to
he distributed on account of all Allowed Claims in such (Class so that the ratio of
(u}i) the amou of such property distributed on account of she particular Alluwed Clarm
tu (i) the amount of such Cladin, is the same as the ratio of (bY§) the aggregate amount of
such property distribured on aecoune of all Allowed Claims ia such Class o (i) the
magrepate amoun of a1l Altowed Cloms o such Class.

{62y  “Record Date™ means the date classitving Claims for purposes of voung
s fhe Flan as wi forth i the order approving the Disclosure Suitement.

163}y “Recovery Actions™ means. collectively and imdnrdually, preference
aettons, (rnudulent conveyance or fraudulent rransfor actions. rights of setotll derivative
actons, aad any other cluims or causes of netion against persons oF entitics arising under
3§ 502, 510, 541, 542, 545, 547 through 351 and 353 of the Bankrupicy Code ur relucd
siate or federal stateies ind commuon law. including fraudulent ransfer luws,
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(64) “Reorganized Debtor'” mems M.D, Moody & Sons, tne after the
Eifective Date.

(65) “Schedules” means the schedules of ossets and haebiliies and the
statements of Hnancial atfars tiled by the Debiwors. as reyuired by § 521 of the
Bunkruptey Code, as the same mauy have been of may hoe aimended. modified or
supplemented. .

(66) “Secured Claim™ meang 2 Cluim apainst the Debtors (4 fur extensions of
credit to the Debtors thal is secured by a hen on property in which e Dehtars' 1s7ates
have an interest or that is subject 10 setofT under § 553 of the Bankruptey Code, to the
extent of the vahye ol the holder uf such Claint's interest in the Tstates® intercst in such
properly or to the extent of the amount subject o sewlt, as upplicable, as determined
pursuant {o § 506(a) and, if upplicable, § 1129¢h) of the Bankruptey Code, (b) atising
under equipment finaneing leases, o (e} a tax chaimn sceured by u Hen oo property ol the
Debtors.

(67 *Stare of Florida Compromise™ meuns thut cerfain transaction between
the Debtors aml the Stae of Florida for the settlement of the Debtors” quief title activ,
ncluding she conveyance 1o the State of Florida of approximately 46 acres of werlands
which are a part ot the Belliuger Property, as approved by the Court’s Ordes Approving
Compromise wilh the Board of Trustee of the Internat hmprovement Trust Fund, Stle of
Florida [Dovket No. 7201,

(68) “TFax” means any net income. aliermative or add-an minimum, gross
incume, gross roceipis, soles, uke, ad valorem, value added, transier, tfranchise, profits,
license. property, environmental or other tax, assessment or charge of any kind
whatsoever (together in cach instaace with any interest, penalty, addition to wx or
additionsi amount) imposed by any foderal. state, local or foreign sxing suthonity.

(69)  “Tax Reserve” muans 3 cash reserve 1o he ostablished 11 a segregated,
inlerest-beanng bank sccaunt by the Debrors on the Elfective Date tor the payment of
any Tux coming due with respect 10 the Buellinger Property during 201 1, 2012, and 2013,

(7)) “TCF” meuns TCF Equipment Finnace, Ine.

(71} “Terex™ maws Terex €ranes Wilmingtoo, i,

(72)  *Trustee” ineqns Curtis W, Lotin, or lus saguessor or sucuessors,

{73y “Unseeured Claim™ means an §onsecured Clanm that i3 not an
Admmpsstrtive Cinm, o Cure Amount Clam. an Equity Claime g Prionty Claim, ¢
riomty Vax Clany or 1 Sectrred €Claim, but shadl anf meinde sy ol that s Jisshiowed
o veigased, whether by aperation ot Lea. Final Order, writien agreement, the prosisions

at'this Plan or utheraise.

(T4} U8, Bancorp™ mcans L%, Bapcorp Eguipinent Nnance, b,
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(75) *“U.5. Trustee Fees™ mcans all jees and charpes stes.wd against the
Estates under Chapter 123 of title 28, Linited States Code, 28 US.C. $3 1911-{934),

{78) “Voting Deadline™ means the deadiine for submitting Ballots to aceepr or
rejeet the Plan in aceordance with § 1126 of the Bunkropiey Coue that is spucifivd in the
Disclosure Statement. the Bullots or reluted golivitarion documents approved by the
Bunkruptey Court.

(7N “Wachovia" means Wachovia Bank, N.A,

(78)  “Wells Fargn” means Wells Fargo Bank, N.A.. as suceessor by merger to
Wachovia Bank. N.A.

(793 ~Wells Fargo Equipment Collaters]™ means the heavy equipment and
cranes, together with che boot cothutersl cousisting of excess boom, trucks, vard
equipment, amd all parts not necossacy, in the Debtors® Jiscretion, for the P&Y Business.,
in which Wells Farpo bolds a perfected and unavoidable first lien securing the ABL
Claim und the GBG Cluim.

{80) “Weils Farge Mortgages” means the Amended and Restated Mortuage,
Assigniment of Rents and Swcurity Agreement dated Muy 24, 2006 hetween M.D. Moody
& Sons, Inc., 48 morteagor, and Wachovis Bank. as mortgogee, recorded as document
number JOUG181ASS, in O.R. Book 13283 at page 2153, Duval County public recunds, ay
may be umended fom time to tre, and Monyage. Assignment of Rews and Sccurity
Agreanent duted May 24, 2006 between M.D. Moody & Sons, Tae.. a5 mortgagor, and
Wachovia Dank, as mortgagee, recorded as document number 2006181661 in O.R. Book
13283 at page 2184, public records of Duval County, Florida, 23 may be amended from
time o time.

Section 1.02 Rules of Interpretation

For purposes of the Man, unless otherwive provided hercin' (i) whenever from the
context it vs appropriate, each term, whether stated in the singutar or the plorai, wilt
include hoth the singular and the plural: (i} unless athepwise provided in the Plan, soy
refetence in the Plan o a contract, nstrument, release or other agreement or document
being in a particular form or on pasticular terms and camchisons nicans that such
document will be subsmntislly 1o such form or gubstantially on such terms and
vonditions; (ili) any refurence in the Plan to an existing document or exhime filed or 10 be
liled meuns such docurnent or exhibit, as it may have been or inay be amended. modified
ur supplemented pursuant to the Plan or Confirmarion Order: (1v) any reference o an
entity us o holder of @ Clanm or Interest mcludes that entny’s successors and assigos;
fvrull references o the Plan Lo Sechons ad Arwles we reterences to Secnons o
Amieles of or 1o e Plant (vo the words “herein,” “hereonder™ and “herete™ reier 1o the
Plun n as enmrety rather than W o pammcular porvan of the Plan: (vii) caprions and
licadings to Artcles pad Sections ure insoried for convenieace of reference only aml are
aot wrended 1o be o part ot or to atfect the inrerpretation af the Plan: tvat) subject o the
provisens of any contract, instrument, celease or other agreement of document entered



Case 3:09-bk-06247-JAF Doc 1061 Filed 02/07/12 Page 25 of 85

Case 3:09-bk-06247-JAF Doc 953 Filed 11/03/11  Page 15 of 60

into or delivered in connection with the Plan, the rights and obligatony arising wder the
Plan will be governed by, and constued and enforced in accordance witly, federal taw,
meluding the Bankruptey Code und the Bankruprey Rules: and (ix) the nules of
construction set furth in § 102 of the Bonknuptcy Code will apply.

As to contested matters, adversary procecdings., wd other actions or threatened
actions, neither this Plan nor the Disclosune Stataaent shal] be constroed as a stipulation
or admission. but rather as a statement made in settlement negotfalions,

Scction 1.03  Computation of Time
In wmputing any period of time prosenibed or allowed by the Plan, the provisions

of Bankruptey Rule Yihata) will apply.

ARTICLE LY.
CLASSES OF CLAIMS AND INTERESTS;
ALLOWED AMOUNT OF CERTAIN CLAIMS

All Clainns and [nterests, except Administrative Clums and Priority Tax Claims,
are placed in the following Classes, In accordance with § §123{a¥ 1) ol the Bankrupiey
Coxle, Administrative Clams and Priority Tax ¢ Taimy. 43 deseribed in Scetion 3.01. have
not been classified and thus are exciuded from the Classey. A Claim or lnterest is
clussified in a particular Clivs only to the extent thar the Claim or fnterest qualifies within
e deseription of that Class and is classifial in other Classcs to the extent that any
remasnder of the Cluim ur Interest qualilies within the deseription of such other Clusses,

Section 2,81 Class 1 shall consist of Priority Claims thut are entitled to prerity under
13 S7(a)3) or SOT(a)4) ol the Bankmuptey Cude,

Section 2.02  Class 2 shalt cansist of Sccurad Tax Claims.

Secilon 2.03  Class 3 shall cansist of the ABL Clsim,

Section 204 Class 4 shall consist of the GBS Claim.

Section LUK Clasx § shall consist of the Secured Claim o US. Buncom.
Section 2.06  Class 8 shull consist of the Secured Ciam ol BU&T.
Section 207 Clags 7 <hall consist ol the Secured Cliims ol 'TCF

Section 248 Class ¥ shath consest ef rhe Securad Cluen ol Hyeodut,
Section 209  Class ¥ shall consist of the Secured Clinm af Verex.

Section 2.10  Class 10 shail consist of the Secured Chiom Kochsng.

14
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Section 2.11  Class 11 shall consist of the Seeured Claim of PNCEF,
Section 2.12  Class 12 shall consist of Unsecured Claims.
Scetion 2.13  Class 13 shall consist of Convenience Claims.

Scction 2,14 Class 14 shall consist of all Interests in the Debtors,

ARTICLE 1L
TREATMENT OF CLAIMS AND INTERESTS

Section 3.01  Unelassified Claims
(a)  Payment of Administrative Claims
(i) Administrative Cluims in General

Except as vtherwise provided hercin or untess otherwine agreed hy the holder of
an Admimsteative Claim and the Debtors, each holder of an Allowed Administrative
- Claim wil) recetve from the Debtory, in full satisfaction ot its Administrative Claim, Cash
equal to the Allowed Amount of such Adminisirative Claim cither (A} un the Effective
Datc or (B} of the Administrative Claim is not sllowed ad of the Effecuve Date, within 30
days after the date on which (1) in order allewing such Admimistrative Claim becomes a
Final Order or (i) 2 Stipulation of Amount und Nature of Claim is execuied by the
Debtors and the holder of the Adminisirative Claim,

{5y U8, Trusice Fees

On or betore the Effective Dote, Administeative Claims for U.S, Trustos Fees, as
determined by the Bunkrupicy Court ot the Confirmation llearing, will be naid by the
Drebtors in Cash equal 1o the amount of such Adimnistrative Chiimy. M., Mouwdy shail
pay sl post-gonlinmagion .S, Trustee Fees unti} the cloging of ity Bankruptcy Case
pursuant W § 130(a) of the Bankrptey Code. The merger of MMC, SCP ynd MFM imo
M.B. Maody shall terminate such cubities’ obligations ¢ pay U3, Trusiee Fees and,
totowinyg the Effective Dute, no further U8, Trusice Fees shull Be payable or due and
awing [rom MM, SCP or MEM,

{iLiy Ordinary Course Liabilities

Al Admsixtrative Clnms based en hahilities incurved by the Debioes n the
vrclinary course of their busninesses tincluding Administrative Clanms of governimentat
arits tor Paned, ineluding Tax audis lams nedited 19t yeers comencing 2ter the
Putitien ate) wilf be paud by the. Oebtors pursuant to the ey amda conditions ol the
puaticuler transactron giving e o such Admmstrame Clams, wathouwt any Justher
action by the holders ol sueh Administestive Cluims

-
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\b) Bar Dates for Administrative Claims
) Creneral Bar Date Provisions

Except as atherwise provided herein, requests for payment of Admindstrative
Claims musr be filed by the Administrative Claim Bar Dare and served pursuant to the
provedures specifisd in the Admimswative Claim Bar Bate Order,  Holders of
Administraiive Claims that are required o file and serve a request for payment of such
Administranve Claims and that do nut file and serve such a request by such date will be
torever harred from asserting such Admmnistrative Claims againgt the Debtars or their
property aml such Administrative Claims will he deemed waived and released ad of the
LiTective Date. Ohjections to such requests must be {iled and served on the Debtors and
the requesting party by the later ot (1) 90 days stler the Effective Date and (2) JO Jdays
atter the filing of the applicable request for payment of Administrative Claims.

(in Professional Compensation

Mrofessionais or ether enrities asserting a Professional Fee Claim tor services
renidered on behaif of the Debtors in the Backruptey Cuses before the Effective Date,
muat file and serve on the Debtors, and such other entities who are desigoated by the
Bankruptey Rules. the Confimaion Order, the Fee Onrder or other imder of the
Bankruprey Cownt, an application for final sllowance of such Protessionsl Fee Clums no
tater than 60 Jays after the Kifective Date. To the extent necessary, the Confirmanon
Order wiltl wriend snd supersede any previously cniered arder of Lthe Bankrupicy Court,
including Fre Ordur, regarding the paymoent of Professiona) Feo Claims,

{iiiy Ordinary Course Liabilitles

EHotders of Admimstrative Cluims based un habiliues incurred by the Debtors in
the ordingry course of their buginesses. including Administrative Trade Claims,
Adminisgative Cluims of governmental units lor Taxes {including 'ax audit Cluims
anging after the Petition Dare) will not he required to fle or serve any reguest for
payment of such Administeative Claims.

{c} Payment of Priovity Tax Claims
(i Priority Tox Claims

Pursuant to § 1129eH9KC) of the Bankruptey Code. unless otherwise ayreed hy
the holder of a Prioety Tax Clam and the Debtors, each holder of an Allowed Priority
Fax Chiim will recarve, jn il ausfaction of s Peotty Pax Claim, Cash equal w the
Mlowed Apwunt of such Claing ’

1if) Uther Pravisions Cancerming Preatmicnt of Priority Tax Claims

The holder of an Allowed Priorty Fax Claiin wiil sot be ennided o recerve any
pAYIMENT A account of my penalty arismyy with respect v ar i cennection wath the
Alowed Priority Tax Clam, Any such Claim or demand for any such penalry il he
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subject to treatment in Class 12 and the hohler of an Allowed Priority Tax Claim will not
be entitled to assess or attempe 1o collect such penalty ftom the Debtors or their property
{other than as e holder of a Class 12 Claim).

Scctivn 302 Unimpuired Classes of Claims . b

The following consttute wnimpaired Claims, and each hokler thereol 1
conctusively presumed to have sceepted the Plan and is not entitled 1o vote on the Plan.

() Class 1 {Unsecurod Priority Claims)

Ou the taler of the Effeciive Date and the date on which the Claim is allowed,
cach hobler of an Allowed Claim in Class 1 will be entitled 1o receive in satistaction of
its Allowed Class | Claim, Cash equal o the Allowed Amount of such Claim against th
Dubiuses, .o :

{h) Cinss 11 - the Secured Claim of PNCEF

In full satistaction of PNCEF's remaining Secured Clsim, the Debrors shall fulty
perlorm the terms of the post-petibon fease for the Terex HCI10 Crane, 8/N AC-4370. If
the Debtors, with BNCERs consenr, self the Terex HC IO Crane, SIN AC-AYTH, paymont
to PNCEF shall be in aceordunce with the terms ol the loase. PNCEF shall be requived tu

. deliver w the Debtors o release of any Hen upon uey sule of the subject crine.

()  Class 14 - Interests In the Debtors

Interests in the Debtors ars unimpairml and all loterests shigll be retaed by
current holders of such Interests.  The Plan daes not creare or effect a chunge of
ownership of the Debtars, No diseribution oF any funds or assety will be made to hokbers
of Interests until 1) vach holder of an Allowed Claim in aH semor classes has received
payment equal to 10025 of the Allowed Amount of such Claim in accordance with 1he
terms of this Plan and {2) the Debors, in their sole discretion, determing distnbutions 1o
Interest holders are approprisle. ’

Section 3.03  Impaired Classes of Claims and Interests

The following comstiiute impaired Claims and. exeept as otherwise noted, cach
holder thereof is entitted to vote on the Plan.

(a) Class 2 (Secured Tax Claims)

Sy tHabders of ud vedorem Tax Clams shall recerve i full satsfaction ot soch
Clants, Auash el 1o the Allowad Amount of their CTass 2 Securad Clains oo the latter
o the FiYeenve Thite or fhe dote on whirch such older's Clinn beeomes an Alfowed
Clarm.  Postepetiven and pastecontirmation ad vaforem Taxes will he paid wiien Jdue
frem the Vux Reserve or the Chiimyg Ruoserve, oxeept thar .f vadorem Taxes due with
respect 1o the Bellinger Property ‘or 2014, any, may be deferred unnl the sale of the
srapenty.
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{fy  Tangible personal property Taxes duc with respeet to cquipment awned by
the Debtors, to the extent not already paid, shall be deducted and paid from the proceeds
trom the sule or suciion of the equipiment ugainst which the Taxcs are assessed, or from
the funds cumrently held as restncted cash tor the henefit of secured creditors, 'angible
personal property Taxes dug with respect 1o equipment retisned by the Deblors shall be
paid in Cash on the katter of the Effective Dale or the date an which such holder's Claim
becames an Allowed Clatm. Post-pention and poat-contirmation personal property Faxes
on relainetd equipment shall be paid when due.

m Ctluss 3 - the ABL Claitm

|

|

|

\

: The Allowed Amouni of the ABL Claim shiall e detesnined ay o the date of

; eotey of :h_c Contirmatten Order to be the sum of (a) princwpal in the anount of
6,554,805, less anv principul pavnents made by the Debtors and recetved by Wells

‘ Farge on account of the ARL Claim after August 31, 2011, bw prior 10 the entry ol the

‘ Condiemation Crder, {h) swerued aml unpaid interest calculated at the contract rate.

‘ together with Jefiult interest accrued From the Petition Due through the dme of entry of
the Confimmnativn Order, (e} field exam expenses in the amount of $34.417.344,
() appritical expenses in the amount of $92.672.17, and (e) attorneys’ amd Hnancial
consultants’ fees in the amount of $641,5¢0. Fur clarification Wells ffargo shall not be
required 1o submit or seek epproval of the allowacee ot s protessional fees in the

| amount stipulated herein., Until paid in full, the ABL Clamm and all post-Confirpation

1 intercst accruing thereon shall remain secured by all cottateral provided under or pursuant
to the terms of the ABL Loan Agreement, inchuding the first mortgage lien against the
Bellinger Property,

Wells Fargo shall have oo Claims against the Debtors uther thiun the ABL Claim

und the GBG Clamm, ww proot of chaiim number W-1, tiled in the case of M.D. Moody by
} ur on behall of Wachovin in respeet of the ABL Claim and the GBG Claim. shull be an
\ Allowed Clam only to the extent the ABL Claim and the GG Claim are AHowed
| Clasms as provided herein. All other proats of claim liled by or ust buhalt of Wachovia in
these cages are disallowed.

The ABL Clam shall accrue interest o the rate of 6.0%5 per aanum trom the date
ol entry of the Confirmation Order.untit e ABL Claim, and all post-Confirmarinn
intercst weenaing thereon, is paid in full. Until such vine as the ABL Claim is paid in full,
the Reorgunized Debzor will make monthiy intervst payments to Wells Fargo on aceount
ol the ABL Clainy at the forepowg rate, which payments will be due on the itih Jday of
the following month in which the inrerest acerued, Mrerest shall not, hawever, acerue or
he paid on the portion of the ABL Claim comprived of Wells Fargo’s attomeys® fees.
ficld cxam cxpenses, apprassal cxponses or fingncial cansultams® fees (items {¢) through
{2} above).

; Lunt the ABL Claim. and sb post-Contirmanon iaterest aoenimg therenn, 12 pad
| i tull, e Reorganized Debior (or the Belhnper Property Trust as applicable) <wl] make
‘ the follewing payments 0 Wells bargo to be applied o the \BL Cliim amd post-
L Conttrmation mterest accruing, thereon;

|

|

|

|
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) payment of the procecds from all sales of any Wells Farge collateral,
ineluding auction proceeds, less transportation costs, costs of sule and wpplicable taxes as
provided in Sectton 4.01(¢) hercin;

{iiy  payment of the procewds from the sale of the Bellinger Property. less costs
of e ol applicable property taaes:

{itiy  payment of all net procseds from (he sale of the Plulips Highway Property
in cxvess of the indtial $1.000,000 ol such net sale procevds. pursuant to Section 4.01(b}
of this Plan;

{iv)  the quarterly Exvess Cash Sweep Payments purseant (o Section 3.00 of the
Plan; and

(")  commencing on June L. 2012, and contineing on the first duy of each
muath thergafier, 3 monthly payment of $20,001. provided that the Reorgantred Debtor
shall recerve a credis against such monthly payment obligation tor all payments made w
Wwells Farge under subpamgraphs (i) and (iv) above.

In addlition to s existing coftateral, and as miditional security for the ABL Claim,
and all post-Confinnation interest aceruing thereon, Wells Fargo shal! lold a pertected,
first priotity tien on all of the Reorganived Debtor’s post-Coniinnation assets, tangible
and intangiile, such ag pacts inventory, residual cquipment and accounts receivable,
including specitically the Dell Marine Promissory Note, the Claims Reserve, and the Tax
Reserve, hut excluding the Philips Highway Property or the procceds thereof untl
steposited into the Claims Reserve, unfil the ABL Claim and all post-Confirmation
interest gocruing thereon is paid in full, pravided, kowever, that Wells Fargo shall release
its lien on any piece of collutery] sold, with the Hen then artaching o the proceeds of sale.
If upon safe of the Bellinger Property pursvant w0 Artiele V' of this Plan the ABL Cluim
shull cemain unpuid in full, including pust-Contirmaton interest. then Wells Fargo shutl
he entitled to the immeidiate pavment of such funds as are necessary from the Clims
Reserve 1o pay such ubligations in fall, and if such ubligations then remain unpaid Wells
Fargo may exercise any and wll remedies 1 realize against all coblaternl recited in (s
paragraph us a first lien secured creditor pursuant 10 the provisions of the Uniform
Commeretal Code. No further action or recording is necessary 10 document, evidence,
purfect, or curry inby effect Wells Fargo’s tirss lien bereunder,

‘The Debtors waive any righe of surchurge agupst Wells Uargo snving under
§ 30616} of the Bankruptey Code.

(c} Clasy 4 - the GBG Chiim

(he Allcawed Aswount ol the ORG Claan abal] be deterpined as of e date o
ey ot the Cenfiemanen COuler 10 be the sum of (4 principal in the amount of
SLTOE10.96. less any peinaipa peymears inade by the Debross amd received by Wells
Fatgu on acvount of the GBG Cluim after August 31 2015, but prior to the entty of the
Confirmanon Order. and (b} accrued and unpand interust cabeulaed ar rhe contract zate,
ouether with delault interest accrued trom the Pention Date through the Jate of entry of
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the Confirmation Order. No attomneyy’ fees, consultants® fees. field exam fies or the bike
shull he allowed with respect to the GBG Claim.  Fhe GDG Claim and all post-
Confirmation interest deeruing thercon shall romain secured by alt coflateral provided
under or pursuant to the termy of the GBG Lown Agreanent. inciwling the second
muortgige lien against the Bellinger Propenty. The GBG Cladie shall be subordinated to
the ABIL Claim and Wells Furgo shall wot bo contitled 1o any payments from the
Reorganized Debtor or the Betlinger Propaty Trust on account of the GBG Claim annt
the ABL Claim and all post-Confimnation interest thereon ts paid in full,

Wells Fargo shall have no Claims agginst the Deblues other than the ABL Clamm
andd the GBG Claim, and groof of claim number 901, filed in the case of M. Mowdy by
or on behall of Wachovia in respect of the ABL Claim and the GBG Clmm. shall be an
Allowed Claim only to the extent the ABL Claim and the GBG Cluim are Allowed
Cluimy us provided herein. Al other proots of ¢laim filed by or on hehalf of Wachowia in
these coses ure disatlowed,

taterest shali acerue on the prncipal portion of the Allowed Amount of he GRG
Claim w9 6.3% per unnum from the date of entry of the Confimation Qrder ustil the
Allowed Amount of the GBG Claim is paid in Tuli. Interest shell ust aeerue or be paid on
the portion of the GBG Claim comprised of interest. Al payments with espect o the
GBG Claim shall be applicd fiest to pay accrued but unpald inrerest and costs, and
thereatter to principul. .

Until the GBG Cluim and all posi-Confiematiaa interest thereon iy paid in fult, but
only abter first the payvment in (uil of the ABL Claim and all post-Confirmation interess
thereon, the Reorgarized Debior {oc the Bellinger Property Trust as applicable) shalt
make the fallowing payments 1o Wells Fargo @ be applied to the GBG Clann and post-
Cunfirmation inlerest aceruing theveon:

(i) payment of the proceads from all sales of any Wells Fargo collateral.
including auction proceeds, less trans pantation costs. vosts of sale and spplicable texes as
provided in Sectivn 4,01 (c) herein;

tHy  payment of the proceeds from the sale of the Bellinger Property, lesy costs
of sale and apphicable property taxes;

(it payment of all net progeeds from the safe of the Philips Lighway Propenty
m exvess uf the imtiad S1HO0GO0 ol such net sale proceeds. pussuant w Secton 101D
ut'ilis Plan;

vy the quarterly Exeess Cash Swoep Paswnents purcuant to Section 409 of
this £lan, and

{v) conmencmg on fune L 20120 wwd cannmmng on the st sy of vach
merth thereatter, o moenthly payment of 320.000%, prosided i the Reorpameed Debtor
shath recerve a credit aganwt such monthly payment nbligaton ot all pavmens wnich are
made o Wells Farge onoaceount of the GRG Clwim uader subparagraphs 1) aod
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(iv) above after sich date as the ABL Claim and all post-Confumation interest therenn
shall have been paid in full.

In addition 10 its existing collateral. and as additional secority for the GRG Claim,
and all post-Confirmation interest theteun, Wells Fargo shall hold a perfeeted, fin
priotity lien on Wl of the Reovgamzed iebtor’s post-confirmation assets, fangible and
intangible, such ug parts inventory, residust cquipment and accounis recervable. inchuding
specifically the Dell Marine Promissary Nate, the Claims Rescrve, and the Tax Reserve.
but excluding the Philips Highway Propenty or the proceeds thervof unnl deposited into
the Cluiims Reverve, until the Allowed Amoumt of the GBG Clam and all post-
Conlimmation imlerest aceruinyg thereon has been paid b full, provided, howevar, that
Wells Fargo shall release its lien on any piece of collateral sold, wiuh the lien then
attaching to the proceeds of sale, Lf upon sale of the Bellinger Property pursuant te
Article V the GBG Claim shall remain unpaid in full, including post-Conlinnation
interest. then Wells Fargo shal! be entitled to the immediate payment of such funds as ure
neeessary from the Claims Reserve 1o pay such obligations in full. and if sudls obligations
then remain wpaid Wells Fargo may exercise any and ol remedies o realize against all
collateral recited m this porsgraph as a first fien secured craditor pursuunt o the
provisions ol the Unilorm Commercial Code. No further action or recording iy necessory
1 document, evidence, perfect. or canry ot effeet Wells Fasgo's fiest lien hercunder,

The Debtors waive any dght of surcharge against Wells Fargo arising uncer
§ 506(c) of the Rankrupiey Caile.

{d)  Class 5 - the Secured Claim of U.S. Bancorp

All U.S. Bancorp collateral has been sold during the pendency of the Bankruptey
Cases and sale provceds ramitted 1o £LS. Bancorp in satisfaction of U.S. Bancorp's
Secured Clavm, Accordingly, U.S. Bancorp shall reccive no turther dismributien foam the
Debrors on account ol its Alluwed Sceured Claim. U.S. Bancorp shall hold an Atlowed
Unseeured Claimy it Class 12 in the umount of 3339.069.15, representing the Jifferenee
butween the pancipal vwed lo LS. Bancorp on s Secured Claim and the dgreed fair
market vuhue of the colluteral securing such Clium.

(e} Class & - the Secured Claim of BEE'T

On or about, Juty 7. 2008, the Debtors and BBET emered 1ato o lease lor u 2008
SANY SCCIF00C Hydruulic Cruwler Ceane. The 1Xehtors also financed tiree adilitional
SANY Cranes through DB&T, BB&T filed a seeured proof af claim in the amount of
$2.952,203.16 (Clatin No. 1) in respect of the foregomg,  Fhe Debtors dispute BB&T™s
Clm gmount. e Debiors wul BB&T are in the process of segotiming an agreed
amonnt for BB& IS Alowed Securad Chiim, which Allowes Secured Claun <ball he
sabshied by the Debtors sirrender 10 BBET of all collateral securmg BB& s Clann
BH&T shall held an Albpved Unsecarad Cletm tor any sdeficency aented pon the
disposition of such collatetal. For pueposes of veting on the Plaa ey, wirhout prejudice
o the ulhmate caiculaton of BR& T deficency clam BB&T shall hold un Unsecural
Claim i Class 12 i the arnouat of $500,000
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BB& T shalt hold Allowed Administrative Clamn in the amocnt of $49,187.38 for
unpaid post-petition lease pavments, which Adininistibive Clasm shall be paid on the
Etfective Date of the Man or as otherwise agresd to by BB&T and the Bebtors.

in Class 7 - the Secured Clalm of TCF

In accordunce with the February 23, 2011, stipulation wnong the Dehtors andd
TCF [Docket No. 662}, and in tull satistaction of TCE's Secured Claim (Clasm Number
¥2). the Debtors have sold or sumendered w0 TCFE all collmernt securing TCT s Secured
Claim,  Accordingly, TCY shall receive no fupther disttibution frorn the Debtors on
decount of its Allowed Seeured Claim.  TCF shall, howewver, be deemed 10 hold an
Allowed Ungecured Claim in Class 12 the amount 1o be determined reprevering the
difference between the principal owed o TCF on its Seeured Claim and the agreed fair
mauket value of the colleral securing such Claim,

{z) Class 8 - the Sceured Clainuof Hywadai

Hyundai filled a proafof claim in the umount $59,423 asserting o secuntly intensst
in parts it supplied to the Debtors prios to the Petivon Date.  The Debtors and Hyundai
love cotered inte 2 settlement agreement attached hercto ay Exhibit 303(g).  The
Debtors will seek approval of the sutlainenl ypeement in conacetion with Confirmation
of the Plan. Pursuant ro the terms of the sctdement agreement. the iebtors neturned all
Hyundai parts remaining in their possession and Hyundat issued a credit mamo o the
Debtors in the amount of $113,869.02, The Debtors will setolt Hyundai's $59.623 proof
ot ¢iuim againg the credir memo. and, following Confimiation of the Plan, Hyundai shall
remit the remaining balance of $54,246,07 to the Reorganized Debtor.

(h) Class 9 - the Secured Claim of Terex

Terex fTled a proot of aum i the amount 113,025 gssorting a sceurity interest in
parts it supplicd to the Deblors prior t the Petrtion Date. In Fuil satisfaction of Terex's
Allowed Seeured Claim, the Deblors have surrendered or shall suerender to Terex a
suflicient guantity of pacts subject to Terex’s security interests to satisfy Terex's Claim in
full,

() Clnss 10 ~ the Secared Claim of Koehring

Koehring tiled a proof of claim an the amount S167.878 asserting a security
interest in pants it supplicd ro the Debtoes prior to the Petiton Date. In tull satis fuction of
Kuehring's Allowed Secured Clanm. the Debtors have surrendered or shall surrender o
Koehrmy o sufficient quantity of parts subject to Kochring's secunty interests Wy unisty
Kechrng's Clamt i fall.

Ul Class [ - Lnsecured Claims
tn full <atistaction of ks or her Clam, and provided thae the ABL Claim and the

GBG Clam, including all post-Confiomation mterest on cach of the AL Chiim and the
GG Claim, shall each frave been fiest pad in full, cach holder of an Atlowed Uinsecured
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Claim wil) receive pro rata distibutions from the Claims Reserve up to 100% of the
Alluwed Amount of such Clim, (histributions to holders of Allowed Unsecured Claims

" will be made from the Claims Reserve approximaitely 31 days aftee such dute a3 the GBG
Claim shalt have been psid in full, whether upon sale by the Reorganezed Debior af the
Bellinger Property, or the wale of the Betlinger Property under the terms of the Bellinger
Pruperty Trust, and provided that the Claims Reserve is not first applied in whele to the
payment of the ABL Clanm or the GBUG Claim,

There shall be no diswribution on deeount oF a Disputed Claim yotil such objection
or dispute is resalved by Fual Order. The Debrors shall. however, reserve tunds to make
the proportionale distribution on aveount of such Claimg uatil such time as &l Cluim
ubjectinns have been finally resolved,

) Pursuant to § S02(d) of the Bankrupicy Code, 9o payments shall be made to any
entity from which property i3 recoverable under §§ 542, 5430 550 or 553 of the
Bankruptey Code or 1o any entity that is a transferee of a transfer avoidnble under
§8§ 52210, 522(h), 544, 5485, 547, 548, 549 or 724(a) of the Bankruptey Code, unless such
cntity or transferee hus poid the ainonnt, or turned over any such property from which
such entity or rransferes 15 linble under §§ 522(5). $42, 343, 550 or 553 uf the Bankruptcy
Caode. The Cluim of uny recipient of’a payment avaidable under $§ 542, 543, 5350 or £53
of the Bunkruptey Code who fails w pay or turpover the amount of the payment to the
Reorganfzed Debtor within 60 days of o judgment or order uvoiding the transfer or
requiring such wurnover shall be extinguished and forever barred.

(k) {Class 13 - Coaveaience Claims

Witltin 30 days of the Effcerive Date, in full sutisfaction of his or her Claim, each
holder of a Convenience Claim shall be paid 90% of the Allowed Amount of such Claim
up to a maximum of S2AHN.  Any creditar with an Allowed Claim in excess of §2,222
aray ¢lect treatment in Class 13, und i su doing shall reecive, in Hull satsfaction of such
Claim, a maximum disteibuton of $2,000. By wuy of example, a vreditor willi u S1.00)
Claim shull receive S0 umder the Plan; 4 creditor with a Claim of 34,000 may elect
weamnent i Class 13 ind would hus receive $2,000. The elesuon for Class 13 treatiment
shall be made through a tunely iled Ballot.

ARTICLE 1V,
MEANS FOR IMPLEMENTATION OF THE PLAN

Section 4.01  Sale of Assets

The Plan ool pe implernamed and Gunded through (4) the sale of wquipment iod

" aeal estate assets, b)) cotlection of aveouts soeenvable. (¢ pu'rstm of Recovery Actiuns
and (d) vperason of the P&S Business. The Reorgsiieed Demar shall in an capeditivus
but orderly manner, moncne and convert agsers of the Estates wo Cash asd make timely
dismibutivns o holders of AMlowed Clains in accordance with the provisions herein. 'In

9
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so Joing, the Reorganized Debtor shall exercise its reasonable business judgment w -
miximize greditur fecovenes.

(8) Sale of Bellinger Property

The Bellinger Property shall be murketed for sate and sold pursuant w the
proviswons of the Bellmger Property “Trust set forth in Anicle V below,

by Sale of the Philips Highway Property

The Philips Highway Property 1s currently listed tor sale at $2.2 million. The
Reorganized Debror will continue w market the Philips Highway Property from and after
Confirmation and shall be entitled to sceept any offer of sale for the Philips Highway
Property that it deems in its sole discretion to be the highest and best offer. The first
SLAKLONG of net sale proveeds from sale of dw Philips Highway Property shall be
depusited in the Cloims Reserve, and any eavesy et sale proceeds aver such initiad
$1.000,001) threshold shail be paid o Wells Furyo for apphcation 1irst to the ABL Claim
ad then to the GBG Claim until they shall be paid ia tull, and then w the Clanns
Reserve. The sale of the Philips Highway Property is o sale of real estate pursuant G this
Plany amd shadl be exenipt from all ‘Taxes. including documientary stamp taxes. pursuant to
Bankruptey Code § 1146010, irrespective of any sale motion (Med with the Bankruptey
Court seeking appravaf ol a sale of the Philips Highway Property.

(<) Equipment Auction

Unless the ABL Claim and the GRG Claim have been previouslv paid sn roll,
including post-Confirmation interest as to cach, the Reorgunized Debtor shall conduct the
Equipment Auction lhrough Riichie Bros. Auctioneers at their regularly scheduled
Febroary 2002 nuction. ‘The Equipment Auction shall include all Wells Fargs Equipment
Collateral that has not otherwise been sold or Liguidated Juring the pendency ot the
Bankruptcy Cases, excepting only those ems which in the Rcorganized Debtor's
reasongble diserarion are aceded to continue the P&S Business, The Reorgantzed Debror
shall rownit all proceeds from the aucrion of the Wells Fargo Fguipment Collatural, less
toss of sate and propeay taxes. W Wells Fargo for applicaion first to the payment of the
ANL Claim snd then 1o the payvment of the GBG Claim uniil they shall be paid in full.
and then w the Claims Reserve. Any Wells Farygo Bquipment Collateral thal remains
unsold aficr the Luguipment Aoction, excepr equmpment utilized in the operation of the
&S Business. shall be sold at salvape vatuo or s serap, ualess the Reorgamzed Debior
and Wells Fargo shall sgre to any aliermative dispositions in order 10 masunize the vilue
of such vollateral  For the purpose of clarity, if prior "o the VFebmary 2012 Ruchie Bros,
auctan the ABL Claim and the GUG Clann hate been pand i tull, ineluding pose-
Catlinmatim et us o cach, then parteipaiion o the Febroary 21 2 uckion and the
mchusion of any compmen i such auchon wif} ae wathng the Reorganisad Debtor’s ofe
and absoiute discrenon, '

Auction collaterad will include the colksters] of vther creditors whe clect o
melwde thar collateral {a the bguptoent Auction,  Proceeds from the auction of the von-
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Wells Fargo collateral, less costs of sale, shall be distributed 1o the respective ereditors
whose Claims are secured by such collateral in aceordance with the provistons herein,
with any surplus being paid to Wells Farge on aceount of its Claims until such Clatns are
paid i Full, Each creditor shall provide a relense ot lien for any piees of eollateral sold ar
the Equipment Avction for which Lhe ereditor has received auction proceeds.

(d)  Miscellaneous Assel Sales

The Rearganizued Debtor will conduet miscellaneous dsset sales a8 necessary to
monetize any potential asset of the Estates such as poodwill, set-operating losses, parts,
boowm. and other misvelluncous nssets, Proceeds from aay miscellaneous asset sale, less
costs o vale, shull be paid over to Wells Fargo for application first to the AHL Claim and
then 1o the GBG Cluim until they shall be paid in full, and dien 10 the Claimys Reserve,

Sectton 4.02 Continuation of P&S Business

The Reorgantzed Debtor shall cantinue 10 operate its husiness of selling cranes
and heavy equipment through drop sales and, with the exception of “yard cranes™ or the
Terex HCTIO Crane, S/N AC-4370 Leased from PNCEL, shull maintain no invenrory of
crunes ar heavy eguiptnent, and ahall continue 1o ppersic its service and pantd distribution
Jepariments in the onhnary course of business post-Confirntation.  Wells Fargo shall
have a tiest priority tien on all accounts receivable generated by the P&S Business post-
Confinmarion until the ADRE. Clum and the GBG Claim are pmd in full. The Reorganized
Debtor shall on a regular basis, and no less than monthly, deposit to the Cluims Reserve
afl net profhs from the P&S Business up o and until the carlier of (i) payment ol all
Claims m full or (i) 12 months tollowing the closing of the sale af the DBellinger
Peaperty.  Therearter, the P&S Business shall have no Rurther obligation to fund the
Claims Rescrve and shall be catit!ed to operate and retuin s profits free and clesr of
prepetition Claims but subject 1o the fiens pranted to Wells Fargo hereunder;

S0 long as the ABL Claim and the GBG Claim shal! remain unpaid, includmg
post-Condirmation interest as o cach, e Reorganized Debtor shall provide guacterly
reports 0 Wells Farge of the fnancial performance of the P&S Business, w inchade
profit and [cgs stutement and Balance sheet.  Sueh reporcs shalt be provided w0 Wells
Favgo no later than 10 davs following the end of each calendar quarter. Wells Fargo shal)
have the right e uwlit the business operations of the P&S Business upan reasouable
notiLe,

Section 4,03  Collegtion uf Acenunts Reccivahle

The Reorgamzed Debtor shall unlize colloctions of aecounts receivalle o fund
aperationy o the P&S Busiess duning the marketing penad for the Bethneer Property.

Section 4.04 Dell Marine Promissory Noce

The Dell Marine Promissury Note bears an annual interest rate of A.3% and is
arnortized over two vears. Al payments under the Dell Manne Proougsory Nule wal] be
depostied to the (laims Reserve. Wells Fargo shall hold a perfocted, first pronty hien vn

T

-
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the Dell Marine Promissory Note unti! the ABL Claim and the GBG Claim are pad in
tull. : :

Scction 4.05 Lease of the Bellinger Property

The Rebtors have entered iolo o lense with Dl Marine for the non-exclusive ose
of the Bellinger Property.  The lease provides for a term of three years, cancelable by
cither pany upon 120 days’ notice, and reptl payments of $5,000 per month, plus
applicable sales and use wxes.  Other portivns of the Bellinger Property will, in
aceardance witl histodical practices. be rented to unatfilisted third-parties. Wells Fargo
shall continue to have a lien on all rents generated trom the Bellinger Property until the
ABL Claitn and the GBG Claim are patd in full,

Scction 4.6 Claxing of State of Florida Compromise

The Reorganized Debtor shall be muthorized amd ompowered to close and
implement the scttlement with the State of Flordda as approved and pursuant to the
Count’s Ounder Approving Compromise with the [oard of Toustees of the e
tmprovement Trust Fund, Stne ol Flurdu [Docket No. 721,

Secctivn 4.07  Establishment of Tax Resorve

On the Effective Date, the Reorganized Debtor shall estihlish the Tax Reserve in
& segregated, muerest-bearing, bank ovcount,  The Tux Reserve will he utilized solely 10
pay Taxes inposed oo the Bellinger Prperty voming due during 2011 2082, and 2013,
The Tax Reserve will he lunded from Cash on hand and from remial sevenue derived
from the Betlinger Propenty pending its sale. Any surplus remainmng in the Tax Reserve
following payment in full uf the ABIL Clain and the GBG Claim will be trunsferred to
the Cliums Reserve for distribution 10 creditors in accordance with the Driority structure
established i the Bankruptey Code und heremn.

Scction 4.08  Extablishmoent of Claims Heserve

On the Cfective Date. the Reorganized Debtor shall estublish the Clsims Rescrve,
in & segregated. interest-hearing bank account. which will he funded by a) a pertion ot
unrestricied Cush on hand, (b)Y the net prolns from the P&S Business ux provided in
Section 402 of this Plan (¢} all procecds reminning from Lhe sale of e Bellingor
Property atier the ARL Clum and the GBG Clim have been pmd in Tull, (i) the first
SO0 of aer sale proceeds fronr sale of the Philips Highway Property, and the
cxeess net sule proceads over such threshold 1o the extent they are notapplied w peymem
ofthe ABL Clamn or the GRO Claim, {e} the payments under the Dell Maring Peomizsary
Note, (D any recovery abuned by the Rearguntzed Dedtor i the Sky L itigation,
£2) provesdy vbtzined throueh the proseculion of the Revovery Actions. Wells Fargo
~hall have a perlectd, tiest prsnty ben upon the Clhms Reserve (o secure pavment of
first she ABL Clium and seeond Hhe GBU Clann, wncluding post-Confirmanion srieeest as
o cavh.

A
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Latil distnbution of the Claims Reserve ss provided under the Plan, the Claims
Reserve Threshold shall be maintained a3 minimum funding level of $1.0(63000.
provided that in the event of the safe of the Philips Highway Propenty and the funding o
the Claims Reserve of the first $1,000,000 of net sule proeceds from sueh sale, the Claims
Reserve Threshold shall theeeatter be matntained at $2 001,000,

S0 long as the ABL Claim and the GBG Claim shall remain unpaid. including
post-Confirmation interest as to 2ach, the Reorpanized Debtor shall provide 10 Wells
Fargo monthly repants of the detail of cash raceipts. an aging report of accoums
reccivabie, deea] of changes i halance of amd all deposits and withdrawals to and from
the Claims Reserve, together with copies of all applicable manthly bank statements for
the Claims Reserve and for operations of the P&S Business. Such reports and statements
shall be provided 1o Wells Furgo no later than 10 days following the end of each culendar
wontly,

The Claimns Reserve is intended to protect the interests of unsecured ereditary and
1o tully implenent the Plan. The Reurganized Debtor shall theretore be entitled to utilize
Cash deposited into the Claims Reserve to fund operations. puy administrative expenses,
pay cxpenses assoctated with the implementation of the Plan, fund on-going
cnvironmenta) remediation and clean-up costs ar the Bellinger Property. and pay any Tax
comiag due with respect to the Philips Highway Praperty or Bellinger Prapesty, to the
cxtent the Tax Reserve or the Cush in the Reorganized Debtor's operating accounts are
insutficient to pay such ilemy,

All funds currently hekd as “restricred cash™ shatl, to the extent not utilized w pay
Tanes, be tmnslorred o the Cloims Reserve free and clear of any cluimed security
interests in the Claims Reserve except the securily interest being granted to Wells Fargo
pursumnt to Article Lot thus Plan

Distributions (o holders of Class 13 ANowed Unsecured Claims shall be made on
the Eftective Dwe, {rom the Claims Reserve or us reasunably practicable thercalter in
accorduee with Section 1.02(k) of this Plan.

Distnbutioms to holders of Class 12 Allowed Linsecured Claims will be made
from the Claims Reserve approximately 30 days atter such date as the ABL Claim and
the GBG Claim and 2 post-Contimiation fnterest thereon shall have heen pud in ),
whether or mo1 such payment aecurs upon sate of the Hellinger Properly under the terms
of the Bellinger Property T'rust, and provided thut the Claims Ruserve is not fist applied
m whole to e pavment of the ABL Clum or the GBG Claim.  The Claiins Reserve is
the only ~ource from which dismbutions w holders of Allawed Unseeored Clabms shall
b pade,

Secfion 409 Fxeess (Cash Sweep fram Claims Reserve
On 3 guarterly bosis, commenciog upen the end of the st calendar quaner

ivitowmg the fiTective Date, the Reorganizend Dehior shall pay over 1o Wells Furpa, Lor
applicanon 1o the ABL Clhsm or the GOBG Claim pursuant o Sections 3.03hy and (e) of
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the Plan, all funds on hand in the Clums Reserve in exvess of the Claims Reserve
‘Fhreshold as of the last day of such calendar quarter. Such payments slult be made hy
the Rewrganized Pebtor 1o Wells Furgo oo later than 10 dayy following the end of each
valendar guarter.

Section 4.10  Corporate Action
(a}  Actions by the Reorpauized Debtar

Fullowing the Cifective Date, the Reorgemized Debtor shall (a) administer 1his
Plan, including without [imitation, grosccating and sertling all Recovery Actions aml
ubjeeting o, of seitling, uay type or classificalion of Claims and interests; (9} collect and
convert the assets of the Estates o Casly (¢) make Cash distributions to the holders ol
Allowed Clarms in accordance with the priorities set forth herewn; and (d) 1ake such steps
s ure reasonsbly necessary o gecomplish sueh purposes, alt a4 more fully provided in,
and subject to the tenns und provisions herein and the Contirmation Order,

The ontry of the Confirmation Order shall constinme awhoriention for the
Reorganized Deblor to wke or to cause to be taken all actions necessary ar appropriate to
consummate and implement the pravisions heren prior to, oo and after the Effective
Dute, und all such actions 1aken or coused w0 be luken shall be deemed 1o have been
authorized and approved by the Bankrupley Court. Al such actions shall be deemed to
have oevnrred and shall be i cftect pursvant to applicable ron-bankruptey law and the
Bankruptey Code, withowt any regquirement of further action by the sharcholders or
directors of the Reurganized Debtor,

(b)  Officers and Directors of the Reorganized Dehtor

Maxey D Moody, L shall serve as the sole officer amd divector of she
Renrganized Debtor during the life of the Plan, On the Etfective Date, Maxey D. Moudy,
It is authorized und directed to execute and deliver the ayreements, dovuments ond
mstruments contemplated by this Plan in the name and on hehalf of the Debtors.

Section .11 Preservalion of Rights of Action

Lxvept as provided in the Plan ur in any contract, instrumend, release or orfier
agreement eniered into or delivered in connection with che Man, in accordance with
§ 1123b) of the Bankruptey Cade, the Reorganized Debtor will retain and may enforce
aney claums, demands, rights and causes of action that the Debtory or Estates may hold,
mneluding the Revovery Actions. 1o the cxtont not oxpressly released under the Flan,
Further, the Reorgumsand Debtor recios s eyt to file ond pursie sy adversary
procealings apumst iy teade credvior or vendor eelated o debit halances or deposis
vwed o the Delstory s prenaded by law,

Section 411 Right of Surcharge
Facept iy provided in Seciions L0MY and 3.0%0). the Reorgamzed Dehtor

reacrves all mphts ansing under § 306(¢) of the Bankruntey Code @ surcharye ns secured

"
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creditors or their eollateral the reasanable, necessary costs and expenses of preserving, or
Jdivposing of, their collateral. ineluding any axes paid with respect thereto.

Section 4,13 Releases and Exculpation

AS OF THE EFFECTIVE DATE, IN CONSIDERATION FOR THE
QBLIGATIONS OF THE DEBTORS AND THE REORGANIZED DEBTOR
UNDER THE PLAN, EACH HOLDER OF A CLAIM OR INTEREST WILL BE
DPEEMED TO FOREVER RELEASE, WAIVE AND DISCHARGE ALL CLAIMS,
QBLIGATIONS, SUITS, JUDGMENTS, DAMAGES, DEMANDS, DEBTS,
RIGHTS, CAUSES OF ACTION AND LIABILITIES (OTHER THAN THE
RIGHT TO ENFORCE TUHE REORGANIZED DEBTOR'S OBLIGATIONS
UNDER THE PLAN AND THE CONTRACTS, INSTRUMENTS, RELEASES
AND OTHER AGREEMENTS AND DOCUMENTS OFLIVERED
THEREUNDER), WHETHER LIQUIDATED OR UNLIQUIDATED, FIXED OR .
CONTINGENT, MATCRED OR UNMAFURED, KNOWN OR UNKNOWN,
FORESEEN OR UNFORESEEN, THEN EXISTING OR THEREAFTER
ARISING IN LAW, EQUITY OR OTHERWISE. THAT ARE BASED IN WHOLE
OR IN PART ON ANY ACT, OMISSION, TRANSACTION OR OTHER
QCCURRENCE TAKING PLACE ON OR PRIOR TO THE EFFECTIVE DATE
IN ANY WAY RELATING TO THE DEBTORS OR THE BANKRUPTCY CASES
THAT SUCH ENTITY [JAS, HAD OR MAY HAVE AGAINST THE DEBTORS
OR ANY OF TIIEIR RESPECTIVE PRESENT OR FORMER DIRECTORS,
OFFICERS, EMPLOYEES, AMCCOUNTANTS (INCLUDING INDEPENDENT
CERTIFIED PUBLIC ACCOUNTANTS), ADVISORS, ATTORNEYS,
INVESTMENT BANKERS, UNDERWRITERS, CONSULTANTS OR OTHER
REPRESENTATIVES, AGENTS OR SHAREHOLDERS, ACTING IN SUCH
CAPACITY (WHICH RELEASE WILL BE IN ADDITION TO THE
DISCHARGE OF CLAIMS PROVIDED HEREIN AND UNDER THE
CONFIRMATION ORDER AND THF. RANKRLUFILY CODE), EXCEPT FOR
THOSE CLAIMS, OBLIGATIONS, SUITS, JUDGMENTS, DAMAGES,
DEMANDS, DEBYS, RIGHTS, CAUSES OF ACTION AND LIABILITIES BASED
ON ACTS OR OMISSIONS OF ANY SUCH PERSON CONSTITUTING GROSS
NEGLIGENCE OR WILLFUL MISCONDUCT, AND THE DEBTORS OR ANY
OF THEIR RESPECTIVE PRESENT OR FORMER DIRECTORS, OFFICERS,
EMPLOYEES, ACCOUNTANTS (INCLUDING INDEPENDENT CERTIFIED
PUBLIC ACCOUNTANTS), ADVISORS, ATTORNEYS, [INVESTMENT
RANKERS, UNBERWRITERS, CONSULTANTS OR OTHER
REPRESENTATIVES, AGENTS OR SHARELNOQLDERS, ACTING IN SUCH
CAPACITY, SHALL BE ENCULPATED FROM ANY AND ALL CLAIMS OF
ANY KIND ARISING QUT OF OR RELATED TO THE NEGOTIATION AND
(MPLEMENTATION OF PSS PLAN; PROVIDERDR, HOWLEVER., TUAT
NOTHING HERELN SITALL IMPAIR, LIMIT, OR OTHERWISE AFFECT TUE
PERSONAL GUARANTIEES, \WHICH PERSONAL GUARANTIES
OBLIGATIONS SUALL REMAIN ENFORCEABLE BY WELLS FARGO
ACCORDING TO THEIR TERMS.
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Section 4.14  Effectuating Documents; Further Transactions; Eivemption from
Certain Transfer Taves

Fhe Confirmation Order shall authorize (3) a sale of erdin or substantially oll of
the Debton’ ussets under 8§ 305, 123K TI29MRIA)Y 1145 und [146(a) ol the
Bunkruptey Code, (b) the CEQ of the Debtors and the Reorganized Debtor to exesute.
deliver, fite or recond such contracts, instruments, releases and other agreements and
docunents and take such actions as may be necessary, approprivie or desirable to
cffeetuute and implement cacli provigion heren. (¢) the Secretary of the Liebtors dnd the
Rearganized Debtor to certity or attest to any of the foregong actions.

'ursuant to § 1140(a) of the Bankruptcy Cudle., the following will not be subject to
a stamp tax, real estate transier t3x, sales ur use tax or simitar Tax: (a) the sale of the
Bellinger Property, (b the sale ol the Philips Highway Propenty, [¢) the ereation of uny
mortgage, Jeed of ust, lien or other secunty inlerest, including the Bellinger Property
Trust, [J) the making or assignment of any lease or sublease, or {¢) the making or
delivery of any deed, il of sale or other instroment of transler or assignuent or any plun
of merger, cansolidahon, {iquidation or dissolution under, in funtherance of or in
connaetton with the Plan.

Section 4,18 Post-petition Financing, Extensions of Credit

Nothing herein or in the Confirmation Geder or shall preclude the Reurganiced
Dcbtor trom entering into post-petiion financing agreements or agteements for the
extension of credit, provided, fuwever, that the repayment of any post-petition financing
ar extensions of credit shall be subordinate o the repayment ebligations imposed urcler
the Plun and Confirmition Order, no liens or encumbrances shall he permitted with
respect fo the Belfinger Property, and all other liens (excepling ad valoren tax lu.ws) ~hail
he expressly junior and subordinate (v the licns of Wells Fargo.

Scction 4,16 Merger of Certain Dehtors - Substantive Consolidation

On the Effective Dare each of MMC, SCP and MPM will be merged into M.D,
Mouody. which, as the surviving carpuralion, shall perfonn er cause to be periormed, all
Plan nhllg,atmns ot'the Debtors,  Additionatly, the Confirmaton Grder shull authonze the
Ulerk of the Count 1o close cach of MMC s, SCP's and MFM's Bankruiptey Cases upon
the filing of notice of the Effective 1hate, The merger of MM, SCP and MEM mto M.D.
Moody shall terminate such entities’ obligations to pay L.8. Trustoe Fuees and upon the
Etfectve Dute no durther 1.3, Trustee Fees shall he payable or due and owing irom
MMUC, SCP or MFM.

i oconnecnen wab Cemtirmation, the Debtors wil week Ranktuptcy Court
apprevad ol the substanuse consolidaniaon of tie Dubtors tor (he surpose of implementing
rhrs Blan. wcluding tor purposes ot votung, Condiemanon and distpbat:ons W be made
umier the Plan. Pursuain i the relev ant order of the Bavkruptey Court; fay all sssets and
liapilites of the Dehtors will be deemed merged; (b)Y ail goaroees by, or co-ohligations
uf, one Debtor i respect of the whligatons of any uther Debiur will be dewmicd

Filed 02/07/12 Page 41 of 85
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clininated so that any Claim against any Debtor und any guarantee by, o co-obligation
ol, any other [Debtor and any jomt or several liallity of any of the Debtors will he
deemed to be une obligation of the substantively consolidared Debtars; and { ¢) cach and
every Claim filed or to he filed in the Bankrupiey Case of any of the Deblors will he
deemed filed against the substantively consoldmod Debrors and will be deemed one
Claim iyzanst and a vingle obligation of the aubstantvely consolivlated Debtors.

This Plan serves as a motion seeking entry of an onder substantively consolidating
the Nebtars. Unless an objection to such subsraniive consolidarion is made in wriling by
any creditor or claimant affecred by the Plan on or betore such date as shall he fixed by
the Bankruptcy Court; the substantive consolidation order (which ‘'may be the
Conlinnation Oriler) may be entered by the Bankruptey Coun, 1 any such objections are
timely filed, a hearing with respect thereto will oceur at the Confirmation Hearing.

Section 4,17 Dismissal of Debtors'/Welly Fuargo®s Adversary Proceedingy

[hig Man <hall constitute a settlement, us of the Etfective Date, of the Debtors®
Adversary Proceeding agunst Wells Furgo, Adversacy Proceeding 3:09%-up-00456-JAF,
and Wells Fargo™s Adversary Procesding against the Debtors, Adversay Mroveeding
J3:11-ap-D033A-1AF, The adversary proceedings will thercatter be dismissed upon entry
uf the Conlirmation Order.

Secilon 4,18 Compromise of Wells Fargo®s § 507(b) Claim

Wells Fargo has tiled a motion under § 307(h) of the Bankruptey Cade seeking an
allowance of “super-priority” Administrative Expense Claim in the approximate amouny
of $3.145,100 for an alleged decline in the value of its collateral [Docker No. 385,
Though disputed, the allowance of Wetls Fargo™s § 307(h) claim could render the Estates
administratively insolvent.  In compromise af the dispute, and in exchange for Wells
Gurgo’s withdrawal of the § S07(b) motion coincident with the Confimation of this Plan,
andl the rreatment of the ABL Claim and the UBG Clain as provided under Sections
1.03bY and 3.03(¢) of this Plun. Webls Fargo shall receive upon Confirmation a lien on
the funds held i the Claims Roserve w cover uny deffuiency upon the sule of the
Bellinger Property, '

ARTICLE Y,
BELLINGER PROPERTY TRLST

Section 501  Prcliminary Statement

The AR Claim and GG Clanm wre <eeured by the Wells Fargo Montgages, A8 3
matersal inducement jor Wells Nrgo™s suppor of this Plan, the Debtors have utevecably
Al unceaditionailv agreed o che cnmediawe sale of the Rellger Propeny by an
imlepemlen: tund-pary 21 he Reorguonzed Debior, acting through the Property Fxeeutor
18 the Reorgntsed Debtor's manuger of the sale provess. tas not clesed st funded the
sade ol the Bellinger Property before the third anmversary of the Etectny e Dide and to the
inplamentation through this Plan ol pratective devices ander Bankruptey Code § 105 10
prevent the Reoruanized Debtor from voluntanly ot snvaluntanly creating any addional

n
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enicumbrances un the Bellinger Property or delaying or interfuring with such third-party’s
sule of the Bellinger Property.  This Article V, and the Bellinger Property Trust created
hereby, implement the Deblors” commimment 1o Wells Forgo ad provide un essential
inducement for Wells Farge's support of this Plan. This Article V ond the Bellinger
Property Trust creatad hereby are not intended o, and shall not be construed s, changing
or impacting the income tax treatmem that would otherwise How from the Reorganized
Debror’s direct sale of the Bellinger Property or the permits and other regutatory and
wovernmental entitlements that currently benefir the Bellinger Property and the Estates.

Scetion 5,01 Creation of the Bellinger Property I'rust

(a)  Creation of Trost. Upon entry of the Confirmation Order, the Bellinger
Property Trust shall be aurematically, imevocably end unconditionally established 1m
behalf of and for the benefit of the Debtors and the Reorganized Debtor as Grantors
(referred to sometimes herein collectively as the “Grantors” or the “Beneficiaries™), for
the sole awl exclunve purpoese of holding md conducting the sale of the Bellinger
Droperty. paying in full at the closing on the sale of the Bellinger Property the Debtors’
obligations to Wells Fargo under the ABL Claim und the GBG Claim aml distrihuting the
remaining sale proveeds et of closing costs) purstant ‘o this Adicle V and the other
provisions of this Plan.

() Transfer of Bellinger Property to Bellinger Property Truat. Upon the
entry of the Confirmation Grder, the Gramor shali be deemed to ave uncomditionally and
irevocably gramted, conveyed, ussigned, translerred and delivered all right, itte and
interest of the Debtors in and to the Bellinger Property 10 the Bellinger Property Trust,
and the Aetlinger Property Trugt liereby eceepts such transfer and delivery of the
Bellinger Property o he held m trusr and adminisiered and sold, with the proceeds of sale
1o be applied as specitied i this Anicle ¥ first for the tepayment ol the Debtors®
ubligations ro Wells Fugo under the ABL Claim and the GBG Clann, Throwgh this
irrevocable and unconditional reanster of afl the Debtors” interests in the Bellinger
Praperty, such assety are Hellinger Property Trust assets and the Dellinger I'roperty Trust
has the sole and exclusive right, title and interest in and o 1he Bellinger Property Trust
assets and control thereof, subject only 0 the Reorganized Dabor’s and the Propeny
Exccutar's right and authority to {1} vlose md implement the settlement with the State of
Floda as approved and pursuant to the Bankouptey Court’s Order Approving
Compromise will the Board of Trustees of the Internal Improvement Trust Fund, State of
Flonda [Duocket No. 7217, (i) utilize the Bellinger Property in accordunce with the
license granted pursuant to Article 5.02¢e), and (iti) take all such acrions s are necessary
wnd appropnate in the Debtors” discretion 10 communicate, negotiate, of agree wish any
spplicable stute or federad regdatory agency and o mibgate or remediue wny
civironmental sssues invelving the Bethnger Property  The transfer of e Bellinger
Property o the Betlipper Propery Trust <hall be etfeens e upon confinmution ol this Plaa
without the need for any further documention or other sunon Novwithseanding the
wregoing, should this Plan be recorded in the public reeords the grant of rrust hereamber
shall not e deemed o be o nansfer of real property for recording purpases.  For the
svordance of oubt, the Wells Faege Mortgages shal! remam o Rl foree and efiect snd



Case 3:00-bk-06247-JAF Doc 1061 Filed 02/07/12 Page 44 of 85

Case 3:09-0k-08247-JAF  Doc 953 Filed 11103111 Page 34 of 60

the transfier of the Bellinger Propenty to the Bellinger Propenty Frust shall be expressly
subject to the ligns aned rights ol the Welly Furgo Mortgages.

(¢} Inteat. Tt is the intent of the parties that the Bellinger Property Trust
consntwte and yualify as a “grantor trast™ for foederal income tax purpuses with the
Pebtors treated as the Gromtors. Beneficiaries and owners of the rust, subject to the
ohligation to cause 1the Bellinger Property to be sold with sale procewsds applied for the
exciusive denelit of the Grantors st t satisfy she Wells Fargo Morgages mnd discharge
the Grantor's obligations under the ABL Claim and the GBG Claim n accordance with
the pmwvisions of Atticle V of dus Plan, with the balanes to he used in secordance with
this Article V and the other provisions of this Plan.

() Distribution to Beneficiarics. In the lurthermer of the above stated
intent and purposcs of the Bellinger Property Trust, upon the sale of the Bellinger
Propenty, the Property Exceutor tor Trustee if the sale ocours atter the third anniversary
of the Effective Date) shall distribute the proceeds from the suie ol” the Bellinger
Propeny. afler payment of the Bellinger Troperty Teust's expenses (including the
Trustee's compensation) and costs of sale, as follows:

(i) First, to Wells Fargo, ay primary payee and is the holder of the
Welly Furgo Mongages, in the amount necessary ta pay in full the ABL Claim
and e GBG Claim, including all post-Conrinvation mierest as to cach,
ourstanding at the time of the distnbution (s diswibution will be accomplished
at closing of the sale uf v Bellinger Property in connection with the payufT of
the Wells Fargo Morrguges): and thereatter

(i Secoml. to the Reorganized Debtor for further distribution in
accordauce with the Plan,

(e) Reornanized Debtor's License to Use Bellinger Property  The
Betlinger Propecty Crust hereby grants the Reurganized Deblor a temporary license to use
the Bellinger Property in the ordipary course of the Reorganized Duebror's business
conwistent with past practices. including the right to lease or sublease portions o the
Bellinger Property to third-parties provided that the Reorganized Deblor's license to use
the Bellinger Pryperty shall, untess otherwise agread by the buycer of the Bellinger
Croperty, aulomativally tetminate, and all nuhts of Reorgamsed Debtor's lussees shall
autamatically terminate upon the sale of the Beliinger Praperty.

ihe Reorgmnized Bebtor shall puy all insurapce, Taxes and other oxpenses of
maintmming the Bellinger Propenty during the license pertwd provided by this Sechion
S021e) and the Reorganzed Debeor shall be cotitled to all Tax deductiens fise sach
expenditures, To Jie extent the Prustee generates inoome withm the Bellinger Propeny
frust the Lrusiee <hall at least anugully distribute e the Reargamized Debror any wnecine
realized hy tite Hellinger Property Trust, eocloding procesds om e sale ol the
Sutlinger Froperty, wineh muome shall be added ro die Claims Re<enve and distibuted in
devorlance with e Plan.

9
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H Limited Rights of Reorganized Debtor. The Reurgmized Delror shall
have no clam w or right or interest in, whether direct, resdual, contingrent or otherwise,
tv the Dellinger Prapeny, cxcept as expressly stated herein, for those limited purposes set
forth in Section 3.02(h), and as a liccngee pursuant W Seetion 5.02i¢) above. The
Revrganized Debloc's beneficial interest as a beneticiary under the Dellinger Property
Trust shatl constitute persoual property.  The Reorganized Debtor shail have no real
property ewnerghip interest in the Bellinger Mroperty, and shall have ne power or right to
convey or encumber any interest in the Dellinger Propenty; peovided, howeror. the
Revrgamized Deblor may cause the Bellinger Property Trust to (i) scll the Bellinger
Property pursuant o Sectien 5.03a) of this Pan, which night shall not constitute a reel
properly uterest or interest in the Bellinger Property, (it) execute such instruments as
may be nevessary to implement and close the settlement with the Swte of Flotda or
implement aay agresments with stute ot federal environmental repulatory agencics, as
contemplated in Section 5.02(5) above, or (u1) lease or sublense portions of the Bellinger
Property in ordinary course of business pursuant to Seciion 5.02{c). In the event ot a
post-patitton jwbement againgt the Reorgantzed Debror, the judgment creditor tay only
recover from, and may only levy upon. the Reorganized Debtor's personal property
micrest as a benehiclary, and not from or upon the Belbnger Property. which is a
Bellinger Property Trust asset,

4] Prokibition Against Subsequent Bankruptey or Interference with
Bellinger Property Trusi’s Sale of Bellinger Property.

THE REORGANIZED DERTOR, AND THE PRESENT OR FORMER
OFFICERS, HRECTORS AND SHAREHOLDERS OF THE REORGANIZED
DEBTOR AND ALL ENTITIES TUAT LAYE, HOLD OR MAY HOLD CLAIMS

~ AGAINST OR INTEREST IN THE DEBTORS OR THEIR ESTATES AND
THER TRANSFEREES AND AFFILIATES ARE HEREBY PERMANENTLY
ENJOINEYD FROM COMMENCING OR CONTINUING ANY BANKRUPTCY
OR OTHER ACTIONS OR OTHER PROCEEDING OF ANY KIND AGAINST
THE REORGANIZED DEBTOR, THE BELLINGER PROPERTY TRLST, THE
TRUSTEE OR THE BELLINGER PROPERTY OR SEEKING N ANY WAY TO
INTERFERE WITH, HINDER, DELAY., ASSERT CONTROL OVFR., OR
IMPEDFE THE BELLINGER PROPERTY TRUST'S SALE OF THE BELLINCGER
PROPERTY PURSUANT TO THIS ARTICLE ¥. THE BANKRUPTCY COURT,
IN THE CONTEXT OF THIS BANKRUPTCY CASE, SHALL HAVE AND
RETAIN SOLE AND EXCLUSIVE JURISHCTION OYVER THE S8ELLINGER
PROPERTY, THE BELLINGER PROPERTY TRUST, FHE TRUSTEE AND THE
SALE OF THE BELLINGFR PROPERTY, AND ANY ACTION OR CAUSE
WITH RESPECT THERETO MUST BE BROLGHT SOLELY AMD
EXCLUSEVELY IN THE BANKRUPTCY COURT IN THIS CASE,

Section X403 Sude of Beltinger Property
(2} Suale within three vears {oHowing Flfective Date.  Dunnyg the inibal

hree years fullowing the Ettective Oate, the Property Executor shall hase tull and
complete authority and comral the marketing sl sale of the Bellinger Propenty ad the

i
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Trustce shall be dormant with respect to the sule during the initial three-yeur period and
shall upl have an active role in marketing of the Bellinger Preperty. At any time prior to
the third znniversary of the Effective Date. the Property Exceutor, as the uuthurized
representative of the Bellinger Property Trust, shall have all the neeessary power and
suthority 10 seit the Bellinger Propenty to any buyer identified andor approved hy

- Propery Execitar on terms acceptable to the Property Exceutor, in Property Exevutur’s
sole discretion, provided that al} the followmng conditions ure satisfied:

i) Net cash procesds from the sale are sufticient o pay in full all dosing
c0osts, costs of the Bellinger Prapeny Trust including the T'rustee’s fees, snd to pay in fujl
at closing all of the vutstanding Reorganizedl Debtor's debt owed ro Wells Fargo on
acvount of the ABL Claim and the GBG Claim, including all post-Confinmation interest
as to each; '

{li)y  The ctoging oecury belure 9 duys after the third anmiversary of the
Etfective Date: and )

(i)  Wcls Furgo rceerves at closmyg payment in full, 1n Cash, of the total
vutstanding Jebt owedd to Wells Fargo on account of the ARL Claim and the GBG Claim,
including alt pust-Contirmation interest 2s to each. At the closing of the Sale pursuant to
this Section 3.03(a), 1o the extent reguirerd far the conveyance of the Bellinger Property.
the Trustee shall cxucute on behall of the Rellinger Property Trust such deeds and other
instruments of transfer and orher documents as may be reasostably tequested und Weils
Forgo shall execute satistactions of the Wells Fargo Mortgayges and ather documents as
may be reasoviably roguesicd.

(b}  Property Exccutor's Power and Authority. Subjedt (o the conditions of
any sale in Section 3.03(a) and the other provisions in thiy Aricle V, dunnyg the initial
three years following the Etffective Date, the Property Executor is hereby irrevocably und
unconditionally granted wll power and uuthority necussary tu sell the Bellinger Propenty
on behult of the Bellinger Property “Frust pursuant to ihis Article V, including, without
Iimttation the tollowing:

® Tu enter ino purchase and sale contracts on behalf of the Uellinger
Propenty Trust; and : .

(i To execure and deliver deeds and other closing documents on behalf of the
Bellinger Property Trust and o pay closing costs.

i) o hyre booxers, avctioneers. sdvertising (imms, surveyors, lawyens and
sther professional 1o assispwith the sale of the Bellinger Propenty:

vivy  Toradvernise the sale of the Bellinger Propenty: and

iv) Vo raxe afb sueh fursher sctions and to execute ol such further documents
anl instownents ad pay soch anwunts oy the Crusiee deems reasonable in arder w0
warker and sell he Bellinger Property and distrihure the proveeds w the Busetivaries as
provided in the Bellinger Property Frust amd this Article v
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Subjuct 1o compliance with the terms of this Adicle V. no furthey sutherization or
approval of any kind, incluling without limitation, any Bankruptey Coust approval or
gpproval from or an behalF of the Rearganized Deblor shall be necessary for the Property
Executor to sel} the Bellinger Property Jduring the initial three-year penod following the
Effective Dute. A purchaser of the Bellinger Propeny shall be entitled to conclusively
rely vn the Property Executor's authurity o exceute deeds and other instruments on
behalf of rhe Bellinger Preperty 'Trust and to sell, transfer, detiver and convey title to the
Bellinger Propenty. The Reorganized Dubtor shall promprly exeeute atl such instrumeits
und documents s the Property Executor may reguest, mchuding without Hmitation quit-
claim deeds. to facilitate the Bellinger Propenty Trust's sale of the Bellinger Property,

(c)  Sale of Beilinger Property Following Third Anniversary of Effective
Date. If the Property Executor or the Reorganized Debtor shall not have closed the sale
uf the Bellinger Property before the third anniversary of the Elfective Date, the Trustee
shall assume setive, pnmary and direct responsibility to market anid scll the Bellinger
Property, subject te the obligation to close any comunercially reasanahle contract w sell
the Bellinger Property exceuted prior to the third anniversary of the Effective Dute
provided such sale will pay i full the outstanding dobt owed to Weils 'argo on account
uf the ABL Claim and the GBG Claim, incluling all post-Contirmation intureat as 1o
cach, and the sale wilt close within Y0 days aler e third aneversary of the Efective
Date without any right of exwension.  Fhe ‘tTrustec shall manage and handle the sale
process in the manner that, i the exercise of the Trustee’s business judgment, the Troxtee
belioves will maximize the value of the Bellinger Property in a Cash sale withun the
context of a sale and marketing perind of six months or tess, The Trustee iy given
discretion 1o hamdle the sale and marketing process in the manncer that he betieves is best
under the circumstances. T he Tiustee is hereby advised that the gosl and objective of the
Bellinger Property Trust is for the Trustee to complete his murketing ¢lYorts, close the
sale, and disteibute he proceads within six months Litowing the thind anniverary of e
Ettective Dare. However, consistent with the Trustee’s good [aith business judgment, the
I'rustee is penmitted to exwend the markering and sale process longer than six months
following the thivd anmiversary of the Efftctive Pate upon application of the Bankraptey
Court it the Trustee helieves such delay is apprapriate under the circamstances,  The
Trustee iy authorized 1o market andd setl the property thraugh an auction, through the use
of one or more brokers. or using whatever ather inethods and strategy a3 the Trustee
deems appropriate under the circumstancees.

(Y - Trustee’s Power and Autherity Prior (o Third Anniversary of
Effective Date. Should the Dellinger Praperty he sold a1 the direction of the Reorganized
Duebtor pror w the thind anniversary of the Fffeutive Date, the Trustee is herchy
nrevocshly ad unconditionally granted all power and authority necessury o sell the
Bellinger Property om hehall ot the Belhinger Property Trust pursuant o this Arecle V.,
mehifing, wirhout lemtnon, the follosmyg powers 0 be excresed m the Trstee's
diseretion;

Liy To emer mio purchase and sale dontracts on hehadf ol the Bellmsger
Property Trust as directed by the Reorgamized Debtor ar the Property Lxecuror: and

L3
()
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i Tu exeeute and deliver deuds aml other closing documents on behalf ot the
Bellinger Property Trust and to pay closing costs.

{e) Trustes’s Power and Authority Following ‘Third Amntversary of
F.ffecrive Date, Shoukl a sule of the Betlinger Property not close within 90 days arter the
thind anmiversary of the Effective Date. the Trustee is heteby imevocably and
unconditionally granted all power and asuthonty necessarv to market and sell the
Betlinger Propenty vn hehall of the Beltinger Property Trust pursuant to this Arlicle V.
including, without limitation, the tollowing powers 1o be cxercised in the Trustee's
discretion:

4  To hire brokers. aucrioneers, wdverlising finms, surveyors. lawyers and
ather professional to assist with the sale of the Bellinger Property;

(i) To ulvertise the sale of the Bellinger Property:

(i} To enter into purchase and sale comnacis en behalf of the Bellinger
Property T'rust

{v)  To exceute and duliver deuds and other closing docwments on behalf of the
Bellinger Property Trust and tu pay closing costa: wnd

(v)  To tuke all such further actions and to axesute all such further documents
and instrumenty and pav sch omounis ad the Trustee deems reasonuble in order to
mirket and sell the Bellinger Pruperty and distribute the proceeds to the Beneliciuries ay
provided wn the Bellinger Mroperty Trust and this Article V.

N Further Autharity. Bxcepr as expressly stabed in this Acticle V, ne
further wuthorization or approval of any kind, inchuding withoul limitanon, any
Bunkruptcy Court approval or approval from or on behalf of the Reorganized Debtur
shafl be necessary lor the Trustee to sell the Bellinger Propenty. A purchaser of the
Bellinger Propenty shall be entitled 10 conclusively rely on the Trusree's autherity to
execate deeds and other snstruments on hehalt of the Bellinger Property Trust and w sell,
transter, deliver and convey title o the Bellinger Properly. ‘The Reorganized Dubtor shali
promptly execute all such instruments wnd documents as the Truslee may request,
including witheut limitation quit-claim Jeeds, © fralitate the Bellinger Propurty Trase's
sale of the Bellinger Property,

) Wells Fuarge's Right to Credit Bid, i the Trusiee secky 1o «ell the
Bellinger Pruperty by auction or othet ethod pursuant to Seetinn 3.03(¢) hereat, i the
best pnee rwusonably wtinnable by the Trstee 15 less than the cumolative unpmd
patances ¢f the AR Clarm and the GBG Claim. meinding all poase-Confirmation inturest
a5 w0 eel, Wells bargo shall have the nght o “credit brd”™ amd purchase the Bellmeer
Property tor the fughest price offered by o bona tide thenl party purchaser plus SO0,
with the purchase pove betng paiad by Wells Farga by canceltation of such correspanding
amount of Wells Fargo's Allowed Clams. provaded Wells Furgo shall be required to pay
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Cash for a poction of the purchase price equal 10 the Trustee's costs of sale and the
Trustee's compensation and other Bellinger Property Trust expanses.

Section 8,04  Compensation of the Trustee

As compeniation Tor all his services under this Bellinger Tropedy Trust, the
Trustee shall be paid according to bis standurd hourly rate together witl reimbursement
af all reasunable costs and expenses, upun the Trustee’s wender of stalements for such
charges o the Rearganized Debtor, which shatl be past from the Claims Reserve. During
the throe years fullowing the Lifcetive Date. the Trustee's compensation, aml the
compensation of any counsel employed by the Trustee. shall be limited in the aggregate
10 $5.000 per quarior, unless the Property Exceuror, ucting in his ubsulute discretion, may
utherwise corsent.  Any disputes as to the reasonablencys of the Trustee's fees shall he
reselved by the Bunkruptey Court,

Scetion 5.03  [ncome Tax Consequences of the Trust

{#)  ‘The Debtois shall be treated as the grantors and deemed owners of the
Bellinger Property Trust for tax purposes. The Trust 13 merely 4 device, wnder § 103 of
the Bunkruptey Code, to unconditionally end irrevocubly guarantee the Bellinger
Property is solil and proceeds applied first to repay the Debtors’ ubligations under the
Wells Fargo Mortgages by salisfying the ABL Claim and the GRG Claim as provided in
this Plan pursuant 1o the timetable agreed to by the Debtors and approved by the
Bankruptey Coult.

{hy  For ull Galeral amd state income fux purposces, the transfor of the Bellinger
Prapetty 1o the Bellinger Property Trust pursuant o Section 5.02(b) above shall not
cunstitute a taxahle transaction for federal vr swte income tax pumoses sinec the Debtors
are grantors amd deeined vwners of the Bellinger Propeny Trust.

(<} All of the Bellinger Property Frust’s net incone, 1f any, shall be attributed
w Peblory and subpect o faxation an a current hasis. The Bellinger Property Trust's et
ineome {excluding gain from tho sale of the Bellinger Property) shall be allocated to the
Reorganized Debtor as Licensee and bencticiary of the use of the Bellinger Propeny.

i)y Lpon the sale hy the Bellinger Property Trust ot the Bellinger Property,
such sule shall be treafed and eeported aa i the Debtors sold the Bellinger Property and
applied the net sale proceeds to pay closing casts and to repay the Deblors’ obligations
under the Wells Furgo Mortgages by sabslving the ABL Clam und the GOG Claim. For
federal and stute income tax purpdses, the vreation of' the Bellinger Prapents Trust and the
transter of the Beliinger Propenty 1o the Bellinger Property ‘Trust sholi be disregarded and
tor ali 1ax purpeses the Reorganieal Dobtor shall be reated as the continuous awner ol
e Bellimger Property.

Filed 02/07/12 Page 49 of 85
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Section 5.06  Kxemptlon from Taxes Upon Sale

The sale o the Bellinger Property by the Bellinger Property Trust pursuant uy this
Article V is a sale of rea) estate pursuzant to this Plan and shall be exempt from al! Taxes,
including dogumentary stamp taxes, pursuant to Bankruptey Code § 1146ta).

Section 5.07 Trustee’s Power of Attorney

The Debrors and the Reorpanived Debtor hereby unconditivnully and irrerocably
appuint the Trustee as their iltomey-in-lwel and grant the Teustee thar power of Jtiomey
to execute such deads, hils of sule, instruments of coneyance and other instruments and
agreements on behalf of and i the name of the Debrors aad the Revrganized Debtor as
the Truslee belicves ore pecessary, proper ot destruble to further evidence. document or
tacilitate the transfer of the Bellinger Property to the Bellinger 'roperty Trust and/or the
Bellinger Property Trust's sale of the Bellinger Property pursuant to the Bellinger
Property Trost and this Article. V of this Man, "Fhis appuintment und power of uttorney is
coupled with an interest and therelore imevocable,

Scction 5.08 Termination of Trust

This Bellinger Property Trust «hall terminate upon the first to oceur of the
following:

(2)  The Reorganized Diebtor’s payment in full i Cash of the ARIL Claim and
the GBG Claim and all post-Confirmation interest thereon (for the avwdance of doubl,
the Reorganized Debtor may arrange for fhe refinancng of the Bellinger Propenty w
repay Wells Furgo, and therctore terminate the Bellinger Property Trust) upon which Ihe
Bellinger Property shall be revested in the Reorganized Dehtor, or

() The Bellinger Property Trust's sale of the Bellinger Property, payment in
tull of all costs of sule and expenses of the Bellinger Property Trust, and the distribution
ot the sale proceals in accordance with this Articte V' and the other provisions of this
Plan.

Section 5.09 Concerning the Trustee

(2) Discretionery Submission of Questions to the Bapkruptey Court. The
Trustee, i bis discretion and judgment may suhmit to the Rankeuptey Court any guestion
or guestions regarding which the Prustee may lesire to have explicit approval ot the
Renkmaptey Court {or the wking of any specilic activn proposed to be taken by the
Trustee with respect @ the Bethoger Property, or any part hereot, or the administretion
Jnd distribureon of the Bellinger Propeny rust. Uhe Bankruptey Court skidl approve or
dsapprove gy such proposad actton tfter motton atd besring,  Auy ~uch ruposedd
adiony sshmitted o e Bankruptey Court for spproval wiul he upprosved by ihe
Sankruptcy Coirt 1f no Beneficiary objects W such motion within the ame specificd by
the apphicahle Bankraprey Rule. I a Beneticiory olyecs to such action by the Trustes.
the Bankruprey Cout shall approve or disapprove sech action atter hearing.  Upon
approvil ot 2 propased action by the Bankruptey Court by Final Order. the Trustee shall

T
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be authorized 1o take the proposed action without lability with respect thereto, If such
action is not approves by the Hankruptey Court, the Trustee shall not take soch action.
All costs and expenses meurredd by the ‘Trustee in the excreise of an right, power or
authonty conferred by this Sectivn 5.09(a) shall be custy und expensey of the Bellinger
Property Treust, Any party desiring notice of matters submitied to the Bankruptey Court
must send the Trustee o whtten request far notice of post-Confirmation pleadings. For
the aviidance of doubt, the Trusree, in his discretion. is authorized to sell the Bellinger
Property without seeking Bunkruptey Court approval.

{hy  Limitutlon on Llability. No provision of this Agreement shall he
construed (o impart any liability upon the Trustee unless it shall be proved in a court-of
competent  jurisdiction that the Trustes's actions or omissions constituted  gross
negligence or willful misconduer in the exercise of or failure to exercise any right, power
ur duty vested in him under the Bellinger Properiy Trust. The Trustee shall have no
personal linbility for any of the rights, bltigations, duties, or tabilities of the Reorganized
Dcbior, Properly Exevator or the Bellinger Mroperty Trust.

{c) Reliance on Onlors, Statements, Certifieates or Opinions.  In the
shsgnee of gross negligence ar willful misconduct on the part of the Trustee. the Trustee
may conclusively rely. as o the truth of the starements and correctness of the opintons
expressed therein, upon any vrders, stafements, certificates or upinions furnished to the
Trustes andl conforming to the requirements of the Bellingter Property Trust.

() Reliance Upon Written Consent of Beneficiaries, The Trustee may
conclusively rely wpon any authorization or consent signed by the Beneticiaries and
Wells Farpo.

(®) THsceetion of Trustee. Within the limitations and restrichions expressed
andl imposed heren and wm the Plan, the Trustee may act fieely with respect to the
cnercise of any or all of the rights, powers, and autherity conferred herehy in all matters
comeming the Bellinger Property Truse after forming his best judgment based upon the
carcumstiunces withoul the aeoessily of obtuwning the consent of permission or
authonzarion of the Benefciaries or of the Runkruptey Court, any other court, official, ur
olficer.  The rights. powers and authorily conterred on the Trustee by this Bellinger
Property Trust are conferred in vontemplation of such freedom of prudent judgiment and
action by the Trustea, within the limitations and restrivtions so expressed amd imposed.
Further, the Trustee shall nor be Lable for any act or cmission in connection with the
admmistration of this Arbcle V. or the excrasing of any nght. power or authorty
-conferred upon him hereunder, unless it shall be proved that such Trustee was grossly
pegligent or acled in a4 manner which consuruted willfisl ntiscomiuct.

1) Delegation of Duties.  Vhe Trustée may engape £ serooes of and
deiegate such of lis pewers and duties {hut not anv of s respensibiboies), upon such
wms wnd condions ot e sahstfactory o the Trastee, o such cmployees, agents,
GUOMRCYS, ICCOUNENS, pprilisers, constlionts, custadiang and other persons s hie may
deem necessary of advrsable to carry out the pemposes of this Anicle V.
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()  Retention and Payment of Professionals. The Trustee may, subject to 7
the limits on compensation set forth in Section 5.04 above, consult with legal counsel and e
with such public accountanis und other professionals sg may be retained by the Trustee: -
from time w me. The Trustee shatl not be liahle for any action taken or sutiered by him
or omitted to he taken by hin without gross negligence ot willtul misconduct in rehance
on the mbvice of such cuunse! ur expents,

Section §.10 Miscellancous

{a)  Bankrupey Cuurf Retains Sole and I:.telualve Jurisdivtion. The
Betlinger Property rust js established pursuant to the Hankruptey Court's authority
under Bankruptey Code § 105, The Bankruptcy Court, in the comtext of the Hankruptey
Cases, shatl retain sole and exclusive jurisdiction over the Bellinger Property Trust, the
Trustee and the Reliinger Property and uny and abl claimg or causes of actions related
therete must be brought only in such case,

ih) Bond. ‘The Trustec shall not be required o post o bond.

() Kuccessors and Assigne. This Article V shall inuve to the benetit of and
slall be binding upon the parlicy herewo and their respective successors and nssigny,

(1}  No Exccation, The Bellinger Property amd all tunds in the Bellinger
Property Trust shall he deemed in custodia legis until sich times as the funds hase
actuaily been paid to or for the henelit of o Benefictury. and no Beneficiary or any other
PETSON an execute upon, ganush or attach the Betlinger Propevty Trust ussets or the
Trustee in any munner ar compel prymunt from the Bellinger Propeny ‘Trust exvept by
Finul Onder of the Bankruptey Court, 1’ay'mcnb wil] b sulely governed by the Plan and
this RBellinger Propurty Trust.

{¢)  Amendment: This Aniclc V may be amended only by Final Order ol the
Nankruptey Court with the signed consent of Wells Fargo and the Debtors, and atter the
Elfective [Yate, the Reorganized Debtar.

N Severahility, f any tecnn provision cotenant or restriction confained w
this Article 1s beld to be invalid, vuid, unenforceabte or ayuinat its reguistery pohicy, the
remainder of the terms, provisiuns, covenamts ad restrictions contained in this Anicle V
shall remain in Full force and elfect and shatl in no way he affeired, impaired or
invalidared.

ig) Florida Business Corpaoration Act § 007.0732. The Debtors are Flonda
corpurattens with less than H¥Y sharcholders and therefore subject to Florida Business
Comporahion Act, § MT7072 Oy Coafinmation of this Pln, the stareholifery of the
Dehtars are |r~»:.nganl_v and wncandibenally Jecined o have agreed sl consented o ol
prosisions ol this Plan as #F <et forth an o Sharcholder Agreement sigied by all
sharchelders snd <hald fagther ayree that the Debtors™ mnd te Resrganized Debitor’s
governmg Jovunentation, nwluding the Anjcles and Bylaws, &5 herchy rrevocably
amended to provide the following:



Case 3:09-bk-06247-JAF Doc 1061 Filed 02/07/12 Page 53 of 85

Case 3:09-bk-068247-JAF [oc953 Filed 14/03/1t  Page 43 of 60

() The Trustee is authoriaad to <ell the Bellinger Property in acenalance
wirth the rerms of the Pl without any further action or upproval by the Debiors,
the Reorganized Bebtor, or their sharcholders; ~

{1 The Trustee shall have authority in accondance with the terms of the Plan
to authorize, execute and detjiver on behalt of the Debtory and the Reorganized
Debtor all instruments the Trustee deems necessary or desicable to sell the
Belhinger Property pursuant 1o the terms of the Bellingee Propeny Trust without
any Rarther actien on behult ot the Debtors ot the Reorganized Debine:

(i) The Deblors and the Reorganized Debtor shall not file bunkruptey or
institute or pursuc any action, lawsuil or proceeding with the intent or eifect of
interfering with, hindering or delasing the Trustee's sale of the Bellinger Propenty
in uceundance with the ternw of the PMlan,

(iv) The Debtors' and the Reorganized Oebtoe's goverming comporaie
Jocumentation shall nat he modified, smendud or termunated with respect to 1he
foregoing unless and until the Reorgunized Debtor bas repaid in fall the ABL
Claim am! the GHG Cluim, including al! pust-Confinnation interest as 1o each,

ARTICLE VI.
TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES

Section 6.01  Exceutory Contrnets or Unexpired Leases

0 the Eifective Date, vach Executory Contract or Unexpired Lease that has not
previousty expired of terminated pursuant to its own terms will be rejected pursuunt to
$ 365 of the Bankruptey Coade. The Confirmation Order will constitute an order of the
Bankruptey Court approving such rejections. pursuant to § 365 uf the Bankraptey Cude,
ay ot lhe Effective Date, provided. however, that the Reurganized Debtor. in us sole
discichion may extend the refection date for any Executary Contract of Unexpired Leuse
upon written inotice o o counterparty on or betore the Ertective Date,

Section 6.02 Bar Dute for Rejection Damages

Notwithstanding anwhing 10 the contrury in the Bar Date Order, if the reyection of
an Fxceutory Cowrract or Unexpired Ledse gives nse ta g Claiw, soch Cliam will be
forever barred and will nor be enforceable ypainst the Bebuors, ther successors ar ther
property unless a proof of Clatm or request or payomunt of Admmistrative Clam i< filed
and seved vn the Debuns,

Section 4.03  Obligations 1o ndemnify Directors. Officers and Employees
The obhyasions of the Debtors (v wdemivty ANV porson whis Was serviog as one

al' thuir darectors, atficers or employees as of the Petition Date by reazon o) fuch peison’s
prtor ur luture senvice i such o capaerty or as g dwector, officer or emplovee of anosher
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corporation, partnership or other legal entity, o the, extent provided in the applicable
certificates of invorporation or bylaws, by statutory law or by written agreemient, nolicics
ur procedutes of or with the Debtors, will be deemed and treated us execulory controcss
that are assuined by the Reorgamzed Debtor pursuant to the Plan and § 365 of he
Bunkruptey Code.  Acvordingly, such indemnification obligations will survive and he
unaffected by entry of e Confirmatnon Orfer. irrespective of whether such
indemnufication is owed for an act or event oceurring before, on, ot alier the Petition
Date.

ARTICLE VIL,
PROVISIONS GOVERNING DISTRIBUTIONS

Section 7.01 Mstrihutians for Claims

Within 30 days followsng the sale of the Bellinger Property, ur as prompily
thereafter as is practicuble, the Revrganized Deblor will begin muking distribations to
hotders of AHowed Class 12 Claims trom (inds remaining in the Claims Reserve, (o the
extent the Claims Reserve is not applied in whole to payment of the ABL Claim and the
GAG Claim, imchading slt pust-Confirmation interest as to ¢ach.  The amount of such
ilistributions will be calculated a3 if cach then-untesolved Disputed Claim jo Clasg 12
were an Altowed Claim in its Fuce Amount after all cosis of post-continmation nperations
and Plan administeaton have been paid in ful.

Section 7.02 Right of Prepayment

The Reorganized Debtor expressly resenves the right to prepay, in fult or in part,
any obligation crented pursuant to The Plan. No fiees or other charges shall be charged to
the Roorygunized Debtor a5 a result of any sueh prepayment.

Section 7.03 Undeliverable Distributions

1 any distribution to a hiolder of an Allowed Clinm s retumed to the Reorganized
Debtor ax undeliverable, then unbess and until the Reorganized Debtor is ootilied in
writing af such holder's then-current address, no {urther atteanpt will be made to deliver
such distrihution.  Any hoider of wn Allowed Cluim that Joex not assert 4 claim fur an
uniletiverahle distbution by delivering to the Roorganized Debtor & wrinien notice
setting forth such holder's then-vurrent address walhin the third anniversary ot the
ttfecnive Date will have ils clum lor such umdetiverible distrihution discharged.
Digtribution returned a8 undeliverable will be returmed to the Clams Reserve and
avarlble for redistmbution, gl well be Forever burmed i asserting any sueh clam
Jgainst he Reorzanzed Debtor nr s property .

Sectivn 7.04  Non-Negotisted Check

I a hotder of an Allowed Clavm or AHowed iterest fuls to aepotidle a check
issued to such holder pursuane 1o this Plan wstbun six months of the date such check was

9
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ivsued, then the wmount of Cash atributable 0 such check shadl be deemed to be
uncluimed property in respect of such halder’s Allowed Claim aad sha!l be transterred
and delivered to the Reorganized Debior 1o he applivd toward the funding of this Plun. In
such evenr, such holder’s Ciaim shall no longer be deemed to be Allowed and such
halder shatl be deemed e have waivad its rights to such pavinents or distributions under
this Plan pursuant to § | 143 of the Jankruptcy Cade and shall have no further Claim in
respect of such distribution amd shall not purticipate in any fuether distrbutions under this
Plar with respect to such Claim.

Section 7.05  Distributlon Record Date

The Reorganized Debtor will have no obligation 1o recogmize the wansfer of, or
the sale of any participution in, any Allowed Claun that oceurs after the Disinbution
Record Date and will be coritled for all purposes herein to recognize and make
disiethutions only w those holders of Allowed Claimys and Allowed [nterests that are
holders of sech Claims or [ntorests, or participants therein, 25 ol the Distnbution Record
Late.

Except as otherwise provided in a Finat Order of the Dankruptcy Court, the
transferecs of Claims that are traastforred purssuant to Bankrupicy Rule 2001 prior to the
Distripution Record Date swill be trealed as Lhe holders of such Claims for sl purposcs,
notwithstanding that any perioed provided by Bankruptey Rule 3001 for objecting to such
transter has not expired by the Distnbulion Record Dare.

Section 7.06 Compllance with Tax Requlrements

Tu the exlent applicable, the Reavganized Debtor will vomply with ail Tax
withholding and repotiing requirements imposed by any governmental unit, and all
disieibutions pursuant to the Plan will he subject to such withholding and reporting
reguiremuenis, The Reorganized Debtor will be aatharized to take any actions that they
determine, 0 their reasonablie discretion, to be necessury. uppropriaie or desirable 1o
comply with such withholding and reporting requitements: provided, however, thi
miwithstanding the foregoing or any other provision herein. each entity recerving a
distrthution porsaant o the Plan will have sole and exclusive responsibility for the
satisraction and payment of any Tux ubligitions imposed on it by uny gus emmental unit
un aceount of such distnbution. ineluding wihbolding obligations,

Section 7.07  Setolfs

Execept with respect to Chuims of the Reorgimized Debtor released pussuant to the
Man or any contract, insttument, aleies o vibier sgeement or document entered Rto or
detivervd m conreetion werh the PLio. the Reorgamzed Pebror may, purstant to § 553 of
the Bankruptey Codde ur applicable anm-bakruptey lnw, seroff agamst any Alleaved
Claam and the distnbutrons 1 be made pursgant. te the Plan on account of such Clam
thefore any distribution 1 made or acootoy of such Claim) the claims, dghts e cuwses
of actton ot any natues that the Reorganized Debtor may hold against the holder of such
Allowed Clainy provived. fonerer, that nather dee fiilure 10 effeer a seoff nor the
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allowance af any Claim hercunder will constitute a watver or releage by the Reurganized
Oebtor of any Cluims, rights and causes of action that the Reorganized Debtor may
possess against such a Claim holder, which are preserved under the PMan.

ARTICLE VIIL
FROCEDURES FOR RESOLVING DISPUTED CLAIMS

Section 8,01 Protccution of Objections to Claims

Al objections to Claims st be filed amd served on the holders of sucly Claims
by the Claims Objection Bar Date, ax may be extended from time to time, and, it filed
priot to the Efvctive Date, such abjections will be served on the parties on the then-
applicshle service bt in she Bankruptey Cases. If an objection has not been filed w o
proof of Claim or a scheduled Claim by the Claims Objection Bar Date, the Claim o
which the proot of Claim or schaduled Claim retates will be treated us m Altowed Claim
if sush Claim has nol been allowed earlier.

Section 802 Treatment of Disputed Claims

Except ag utherwise provided herein, nv payments or distributions will be made
on account of a Disputed Claim until such Claim becomes an Allowed Claim, it ever,
except that the undispubed porman of & Disputed Claim may be paid in the discretion of
the Revrpanized Debtuor if the disputed portion is less than 15% of the roal clain. The
Reurgonnizad Debtor will make all distributions on account of any Disputed Cluim that
has become an AHowed Cluim ux promptly thereafter us practicable (rom the Cliyims
Reserve.

Section 8.03 Claims Estimation

Aller Ihe Contirmation Date, the Reorganized Debtur may. at any time, roguest
that the Bunkruptey Court estimate (a) any Disputed Claime pursuant o spphenble law
and (b) any conmgent or untiquidated Claim pursuant to appticable law, ncluding,
without fimitation, § 502(¢} ot the Bankruptey Code, regardless of whether the
Reorganized Debtor have previously abjected to such Claim or whether the Bankruptey
Court has niled on any such ohjection, and the Bankruptey Court shall retan jurisdiction
under 28 US.C. §§ 157 und 1324 to ustimate ony Disputed Claim, contingent Claim ar
wnliquidated Claun. fncluding during the htigation conceming iy abjection to any Claim
ur during the pencency of any appeal relating to any stch objection,  Nowwithstanding
any provisson otherwise i the Plan, o Claim that has Been exponged from (he Clams
Rewister buz that 15 ~ubgect to appeat or has nor heen the subieet of 3 Final Onder, Jhall be
deemed o be esnmated ot zoro Jollars, undess otherwise ardered by the Baskmprew
Court, i the Bankuptey Cour astimares anvy Disputed Clavm, conpmgent Claim or
unhigudated Clam, that estimared amount shatl consutute enher the Allowed wnount of
such Clarm or 2 masenum bmitanon on such Clasm for bl purpases under the Plan,
mchuhing for purposes of dismbunons, and the Reorpunized Deblior may chect o pursue
additional objections to the uliitzate Jdistmbuiion vo such Clabm. If ihe gsmmated amount
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constitutes a maximum limitation on such Clain, the Reorganized Dubtor may clect o
pursue any supplemental proceedingy 1o object to any ultimate distrbution on aceount of
such Claim. Notwithistanding § 502()) of the Bankruprey Code, i no cvent shall any
holder of o Claim that has been estimated pursuant to § 502{¢) of the Bankiupley Code ot
otherwise he entitled o seek reconsidecation of such estimation unless such holder has
filed a motion requesting the right to seek such reconsideration on or before 20 days after
the dame on which such Cluim is estiimated. Al of the aforementioned Claims and
objectinn, estimation atd resolution procedures are aunulative and not exclustve of ong
anuther. Claims may be catimared and subsequently compromised, setiled, withdrawn or
rsubved by any mechanism approved by the Benkruptey Court.  Claung may be
estimated and subscqueatly compromised, settled, withdrawn or resolved by aay
mechamasm approved by the Bankruptey Court.

Section 8.04  Settlement of Claims. Disputes and Litigation

All Clatms maust be filed agatnst the Debtors on or betore the Effective Date and
any such late (Tled Claim s expressly dissllowed.  After the Confirmaotion Date, the
Reorganiszed Debtor is authorzed to resolve or seftle any Claim objection, ndversary
proceeting, contested matter, or pending btigution, in itg sole diseretion, without furnther
notice and withaut the seccssity of obtuining Bankruptey Court approval. Al of the
aforementionsd  Cluims and  objection,  extimation and  resolution  procedures are
cumulative and not exclusive of one another,

Scetion 8.05  Expungement or Adjustment to Claims without Ohjection

Any Claun that has been paid, satisfied or superseded may be expunged on the
Claims register, and any Claim that has been ameaded may be adjusted thereon. in bolls
cuges wihoul in vbjecnion huving, to be filed and without any further notice to or action,
order or apprnal of the Bankruptey Cownt,

Section 8.06 Claims Paid by Third Parties

The Reorganized Debtor shall veduew in 16ll o Cluiin, und such Claim shall ke
disullowed without an objecuon w such Claiin having o be filed and without further
notice w, wetion, order, ur approval of the Hankruprey Court, to the extent the holder ol
such Claim reccives puvmient on account of such Claim feom a purly that is not a Debror,
Fuether. to the extent @ holder of a Clatm receives i distribution on account of such Claim
and rgeesves payment from a party that is not 2 Debtor on account of such Clam, such
helder shatl, sytun two weeks of receipt thereof, repay or retuen the dustribunion, to the
extent the holder's tmal recovery on account of such Claim from the third party and
under the Plan exceeds the amount of such Clm as of the dute of any such distnbution
uader the Plan. The fubwe o such holder W mualy repay or retumm such disteihouon
<haft result i the totder owng annualized mterest ar she Sderuf wudmment rate vn such
streunt owed tor coch Budiness Day alter the two-week grace perwod specitivd shove
unpk such amount 15 yepaid,
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An entity, inctuding any insider of the Reorganized Debtor, that 1s habhe with the
Reorgamecd Debtor on, or that has securad, a Chainy of 2 creditor against the Revrganized
Nebior, und that pays such Claim, shalt be subrogated o the rights of such creditor t the
exterst of such payment in ucconfunee with the provisions of’ § 509 of the Boenkruptey
Cuoude,

. Section 8.07 Claimis Payable by [nsurance

Holders ol Claims that are covered by the Reorganized Debtor’s insurance
policies shall seek payment of such Claims from applicable insurance policices, provided
that the Reorganized Debtor shall have no obligation w pay any amounts i respect of
prepetition deductibles or selivinsured retention amounrs. Wo distrthutions under the Plan
shall be made on account of an Allowed Claim that i3 payable pursuant to one of the
Reorganized Debtor's insurance policics until the holder of such Allowed Claim has
exhausted all remedics with ecspeut 1o such fnsuance pulicy. To the extent thal one ur
more uf the Reorganized Debror's insurers ngrees to sausfy in full a Claim (if ind 1o the
extenl adjudicated by s vourt of competeny jurisdiction). then inmediately upon such
insurers” ggreement, such Claim may he expunyad o the extent of any agreed upon
sutistoction on the Claims register withour a Claims objecltion having to be filed and
withour any further notice o or action. order, or approval of the Bankruptey Coaurt.

EXCEFT AS OTHERWISE AGREED, ANY AND ALL PROOFS OF
CLAIM FILED AFTER THE APPLICABLE CLAIMS BAR DATFE SHALL BE
DEEMED DISALLOWED AND EXPUNGED AS OF THE EKFECTIVE DATE
WITHOUT ANY FURTIER NOTICE TO OR ACTION, ORDER OR
APFROVAL OF THE BANKRUPTCY COURT, AND HOLDERS OF SUCH
CLAIMS MAY NOT RECEIVE ANY DISTRIBUTIONS ON. ACCOUNT OF
SLCN CLANMS, UNLFSS SUCH LATE FILED PROOF OF CLAIM IS DEFMED
TIMELY FILED BY A BANKRUPTCY COLURT ORDER ON OR BEFORE THE
LATER OF (a) THE CONFIRMATION HEARING AND (h) 45 DAYS AFTER
THE APPLICABLE BAR DATE.

ARTICLE IX.
CONDITIONS PRECEDENT TO
CONFIRMATION AND CONSUMMATION OF THE PLAN

Section 901 Comllidiens to the Fffective Date
The Filective Date will not oceur and the Plan will not be consummusied urtoss

mul until the Comtimumon Order chall have heeome a Final Order. The Reorganized
idetytor shall fle wesren setiee of the Frieetive Dare with the Bankroptey Court,
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ARTICLE X,
CRAMDOWN

Scetion 10.01 Nonconsensual Confirmation

The Debtors request Confiemation umier § 1129(b) of the Bankruptey Code with
respect to: {a) any impaited Class thal does not aceept the Plan pursuant to § 1126 of the
Bunkruptey Cade; and {b) any Cluss that 15 de¢med to have not iccepted the Plan
pursuant fu §°112660) of the Bankruptey Code. ‘Thie Debtors reserve the riglit to modify
the Phan to the exient, 1f any, that Confimmation pursuant i § 1129{(h) ot the Bankruptey

Code reyuires imodification.

ARTICLE XI1.
DISCHARCE, TERMINATION AND INJUNCTION

Scetion 11,01 Dischorge of Claima

Exeept ug provided in the Man or the Contirmation Order, the rights aftorded
under the Plan and the ircatment of Claims under the Plan will be in exchunge (or and in
cornplate satisfaction, discharge und release of ull Claims arising on or helore the
Effective Dute. meluding any interest accrued on Claims from the Petition Dute. Except
as prinaded in the Plun or, in the Confirmation Order. Confinmation will dischurge the
Reorganized Debtoe from all Claims or uther debts that arese on or before (he Effechive
Date. and all debts of the kind apecified in §§ 5024), S02(h) vr 502(i) of the Bankruptey
Cude, whether or nwt (a) a proof of Claim hased on such debt is tiled or deemed fled
pursuant b § 501 of the Bankruptey Code, (b) & Claim based ont such debt is allowed
pusnnit 10 § 502 ol the Rankruptey Code, or (¢) the holder of a Claim based o such
debt has accepted the Plan,

In accordance with the foregoing, except as provided i the Plan or the
Confirmuation Order, the Confirmation Order will be a judivial defermination, a8 of the
Effective Date, ol a discharge of all Claims and other debis and Habalitics against the
Reorsanized Debror, pursuant o §5 524 and 1141 of the Bunkruptey Code. and such
digeharge will void any judgment obtgined against the Reorganizad Tiebtor #t any time.
the extent that such judgment colates to a discharged Claim.

_Section 11,92 [njunction

Al entities that have held, curentdy hold or may hold ¢ Clim or other debt or
Hahality of the Reargameed Dubtor, or un interest or ather sight of an cquity secunty
bubder wath respect o the Revegam ged Debtor are peananently cigoieed sromt oking any
of the following actons vn account of any suck Clims, debts. Buhlities, buerests or
rightts: (4) COMMENLINE of CONUNUME 11 ANy ARG uny Jcion o other proceeding

“against the Roorganrzed Debror or ars property. vther ran o cotores any right pursiam w

the Phan to o distribution: (hy enforcinyg, aaching, vollecting of revoseting in any manner
any judement, sward, Jecree o order yrainst the Reorganized Debtor or its propenty.
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other than 4 permitted pursuant o fu) ahove; (¢} creating, perfecting or enfurcing any
lien or encumbrance of any kind agunst the Reorganized Debtor or its property;
(d} asserting 3 serofl, mght of subrogation or recoupmient of uny kind against any debt,
Habulity or obifgation due to the Revrganized Debror ; and (€) commencing or continuing
any action, in any manncr, in any place that does not comply with or is inconsistent with
the Plan.  Nuthmg herein is intended to bar an appeal of the Confinmation Order,
Nothing hercin shatl modify, limit, impair, or otherwise cffect the lermy of or the
enforceatulity o1 the Walls Furgo Mortgages, which shall remaln in full foree and effect
o secure repayment of the ABL Claim and the GBG Claim, ineluding afl post-
Confirmation interest as o each,

Secction 11.03 Pcﬁunal Guaranties

Wells Farge shall retain ity liens securing the GBG Claim and the Personal
Guaranties shall remain in fll force and effeet unil the GRG Claim is paid in full,
inctuding ¢l post-Confirmation interest thercon.

ARTICLE Xil
RETENTION OF JURISDICTION

Sccton 12,01 Retention of Jurisdiction

Notwithstanding the entry of the Confirmation Order und the vecurrence of the
Effective Date, the Bankruptey Court wall retain such jurisdiction over the Boankruptey
Cases after the Effective Date as is legally permissible. including jurisdiction over the
matters identified below;

ta)  allow, disallow, Jetermine. liquidate, classify, cstimate or establish the
prority wr secured or unseeured status of any Claim or Interest, including the resulution
or any request for payment of any Adininistrative Claim, the resolution of any vhiections
te the allowance. priority vr ¢lassification of Claims or Interests:

(hy ygrant ar deny any applications lor allowance of compensation or
reambursement of expenses authonized pursuant to e Bankruptey Code ur the Plan for
pentods ending on or before the Ettective Date;

«) resolve any matters related to any fxecutory Contract of Unexprired Lense
to which any Debtor is u pany or wilh respect to which the Rearyanized Debtor may be
tiabhle und 1o hear. determing und, if necessary. figuidate any Clanns arsing therefrom:

(e cnswre that distnbutong o hotders of Atlowed Claims and AHowed
{nterests are seeoniplished pursiznt 4 the Plan: :

(@) deade or resalve any monons, adversary  proceedings, vontested or

hingated matters and any other matters and grant or denv any applications imolving the
Reorganiand Debtor thar may ne peuding on the Effective Date or brought thereatter.

b3
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) enfer such orders as may be nevessary or apprupriate to implement or
conswmmate each provision lierein and all contracts, instruments, releases and other
Jgreements or documents entered into or delivered fn comncution with the Plan, the
Disclosure Statement or the Condinmation Order;

(W resolve any vcases, controversies, suits of dJisputes that may arise in
vonneetian with the Revovery Actions or the consummution, interpretation or
enforcement hersin or any contract, insirument, retease or ather agreement or Jocument
that is entered into or delivered pursuant to the Plan or any entity®s rights arising from or
ubligations incurred in coanection with the Plan or such documents;

¢y muedify the Plan hefore or after the Effective Dae puruant o § 1127 of
the Bunkruptey Code; muodify the Disclosure Sutement, the Contirmation Order or any
contract, instrument, release or other apreement or document entered into or deliverad in
cumnection with the Plan, the Disclosurg Statement or the Confirmation Order; or remedy
amy defect or omission or reconcile any incansistency in the Man, the Disclosure
Statemem, any Bankruptey Coutt order, the Copfirmatton Onder or any contrac,
instrument, release or other agreement or document entered into, delivered or created in
conniedlion with the Plan, the Disclosuse Sustement or the Confirmation Order, in such
mupner as may he pecessary or appropriate to consummate the Plan;

i wssue infunctions, cntorce the injunctivns contained in the Plan and the
Coofirmation Order, enter and implemuent other ordery or ke such other actions as may
be necessary or apprapriate 10 restrain interference by any emtity with consummauun,
implementation or enforeament herein or the Confirmation Qrder;

) cater ond implement such ocders ag are necessery or appropriate if the
Confitmation Order is for any reason or in any respect modified, stayed. reversed,
revoked or vacaied or distributions pursuant 1o the Plan are anjoined or siayad;

(k) determine any other matters that may arise in connection with or relate 10
the Plan, the Disclosure Statetpent, the Contittnution Order ur any comtracl, instroment,
telease or other ugreement or documian entenxd into or deliverad in connettion wit the
Clan, the Disciosurs Stutament or the Confinmation Oader, including whether &t mmaterial
detiult incounection therewith has occurred;

)] enter a final decree closing the Barkruptey Cases: and

fm) Jeenming mattess concerning siate, local and tederat faxes in accordance
with §§ 340, 303 and 1146 of the Bankeuprey Code. including any Disputed Claima for
Tunes,
Section 1202 Atwtention and Other Courts

It the Dankruptcy Count absunns Fom excrarong, or declmes o eserase,

Jurisdiction or s otherwise withiut prisdictiun tser any malter arising oot of ar relating
to the Chapter 11 Cases, Section 1201 herein shall have 2o erfect upan and shall not

10
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control, prohibit, of fimdr the exercise of jutisdictron by any other court having competent
Jurisdiction witly respect to such mattor.

ARTICLE X111,
MISCELLANEOUS PROVISIONS

Section 13.01 Limmitation of Liability

THE DEBTORS AND THEIR DIRECTORS, OFFICERS, EMPLOYEES,
REPRESENTATIVES, PREDECESSORS, SUCCESSORS, ASSIGNS AND
PROFESSIONALS, ACTING IN SUCH CAPACITY WILL NEITHER ITAVE
NOR INCUR ANY LIABILITY TO ANY ENTITY FOR ANY ACT TAKEN OR
OMITTED TO BE TAKEN [N CONNECTION WITH OR RELATED TO THE
NEGOTIATION, FORMULATION, PREPARATION, DISSEMINATION,
IMPLEMENTATION, CONFIRMATION OR CONSUMMATION HEREIN, THE
DISCLOSURE STATEMENT OR ANY CONTRACT, INSTRUMENT, RELEASE
OR OTHER AGREEMENT OR DOCUMENT CREATED OR ENTERED INTO,
OR ANY OTHER ACT TAKEN OR OMITTED TO BE TAKEN, IN
CONNECTION WITH THE PLAN, INCLUDING THAT CERTAIN
SEFILEMENT OPTION AGREEMENT AMONG MAXEY D. MOODY, JUDITH
MOODY AND WELLS FARGO AND ANY AGREEMENT ENTERED INTO IN
CUNNECTION THEREWITH: PROVIDED, MNOWEVER, THAT THE
FOREGOING PROVISIONS OF THIS SECTION 13.01 WILL HAVE NO
EFFECT ON {A} THE LIABILIYY OF ANY ENTITY THAT WOULD
OTHERWISE RESULT FROM FUHE FAILURE TO PERFORM OR PAY ANY
OBLIGATION OR LIABILITY UNDER THE PELAN OR ANY CONTRACT,
INSTRUMENT, RELEASE OR OTHER AGREEMENT OR POCUMENT TO BE
ENTERED INTO OR DELIVERED IN CONNECTION WITH THE PLAN OR
(8) TUE LIABHITY OF ANY ENTITY THAT WOULD OTHERWISE RESLLY
FROM ANY SUCIH ACT OR OMISSION TO THE EXTENT THAF SUCH ACT
OR OMISSION 1S DETERMINED IN A FINAL ORDER TO HAVE
CONSTITUTED GROSS NEGLIGENCE OR WILLFUL MISCONDUCT.
NEITHER MAXEY D. MOODY NOR JUDITH MOODY SHALL INCUR
LIARILITY TO THE ESTATE OR ANY CREDITOR THEREQF ON ACCOUNT
OF THEIR PARTICIPATION IN THE IDMSTRIBUTIONS BEING MADE ON
ACCOUNT OF TIIE GRG CLAIM BY VIRTULE OF THE SETTLEMENT
OPTION AGREEMENT.

Section 13.02 Madification of 1he Plan
Sahrect tothe resteichions ol modtAcattens <ut forth w1127 ot he Bankruptey

Code, the Reorsamzed Debtor reserve the right to aiter, amend or madity the Plan betore
15 substantial consummation,

[
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Section $3.03 Severahility of Plan Provisions

1, prior to Confirmation, any term or provision hercin is held hy the Bankruptey
Court to be invalid, void or uncntarccabic, the Bankruptey Court will have the power to
altet and interpret such wrn or provision to make it valid or entorecable to the maximum
extent practicable, consistent with the original purpose of the term or provision held to be
wnwvalid, void ur unenforecable, wnd sueh teTm or provision then will be applicable as
dltered or interpreted; provided, howeror, that any such alteration or interpretation must
be in form and substence acceptable to the Reorgarized Deblor wmd the person or eolity
directly aftected by such proviston, Nowwithstunding any such holding, alteration or
interpretation, the remainder ol the terins and provisiona herein will remain w tult furge
and effect and will in no way he atfeeted, impaired or invalidated by such holdmmg,
alteration or interpeetation.  The Confirmation Order will constitime a  judicial
determination and will provide that cach tenn and provision herein, s it may have been
altered or interpreted in secordance with the foregoimng, is valid and enforeepble.

Section 13.04 Exhibits

All Lixhibts (o the Plan are incorporated by refersnce and are intended to be an
intcgral part of this document us though tully set tocth in the Plan. '

Scction 13,05 Successors and Assigna

Lhe rights. bencetits wul obligations of any entity named or teferred to in the Plan
will he hinding on, und will inure w the benetin of. any heir, executor, administrator,
successor or assign of such entity.

Secdon 13.06 No Poat-Petitlon 1oterest

Except as expressly stated in this Plan or otherwise sllowed by Fisal Order of the
Bunkruptey Court, no inferest, penaities, late charges, atorney fees, or costs ardsing ulier
the Petition Date are to be dlowed on any Claim.

Scction 13.07 No Atterneys® Feey

No attorneys' e or Protessional Fee Clam shall be pmd with respect to any
Claim or Inierest oxeept a$ specitied herem or as Allowed by a Finad Order of the
Bankruptey Court upon mation tiled prior to the Confirmation Date.

Scction 1308 Reporting Requireawnts

hTespective of any coentractual provisions to the contrary, upon the Lffective Date
tre Recrgsiized Debtor <hal] be requnred 10 mahe oniy such disclosures angd cepons 1o
vredites s Jereeted under twe Bunhruptey Code and Runhiuptey Rulvs, moovuded,
hovever that the Reorganesed Bebtor wall contmug 1o camply wuh coporting obligatzons
9 Wells Farge unthi completion o the Equipment Auction and the cermittunce 19 Wells
Fargo of Jduenen proceeds 1y secordance with Section $.01(¢) ol the Plan. and shal)
provide such reports us are required under Sections $.02 and 488 o the Plan unnl the
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ABL Claim and the GBG Claim. including all posi-Confirmation inferest as to cach. shall
vuch have been paid in full. ' :

Section 13.09 Default by the Rearganized Debtor

All payments required hereunder shall have an automatic gruce peried from
payment of 10 days. A default by te Reorganized Debior oecurs unly when 3 breach of
the terms of (his PMan is not cured within 30 days of the roceipt by the Reorganized
Debtor of notice of such bresch delivered allor the expiration of the grace period, The
notice must be writien and ftom the party ulfected by the breach. A breach that is not
timely cured shall be a dufhult umler the Plan.  Unless the Reorganized Debtor has
materially defaulted under the Plun, no Person may proceed with litigation against the
Reorganized Debtor or ity shureholders; provided, however, that nothing herein shall
limit or impair the pursuit by Wells Faego of its dehis and remedies under the Personal
Ciuaranties.

Section 13.10 Release from Financial Covenants

. The tenns and provisiony of 1he Plan supersede any conflicting term or pravision
arising under any prepetition contruct or agreement of 1the NDeblors or the Reorganized
Dehtor.  The Reorganized Debtor shall be seleased fromr all fimanciagl covenants and
provisions concemning non-manetary defaulls arising under (a)any loan documents,
{b) any order issued by the Bankrupicy Court prior to Conficmation, or {c) any olhur
agreemuenl. Jucument or contract 1o which any Debtor is a party.

Section 13.11 Employtncnt of Professionals

After Confirmmation, the Reorganized Debtor s awthorized to employ’ such
Professionals as 1 deems sppropriate and to compensate themy without the [urther
approval of the Bankruptey Court,

Seetion 13.12 Costs of Enforcement

1t the event the Reovgunized Debror is required to indtiate litigation or 2 contested
proceeding to enforve the provisions of this Plan against any holder of 4 Claim, the
Roorganized Debror shall he entitled to recover fom such creditor il reasonshle attomey
leos and costs wentred in such gifort, including appellate fees and costs,

Scetion 1313 Closing of the Debtors’ Chaprer 11 Cases

e Confirmation Order shall authonze the closing of MM s SCP's and MFADS
Bankruptey Cases following their merger mto AMDL Moody m aceardanuve with Section
418 herarn amd the Gl oF sunce of the Etfecive Date

When all Dispoted Claims Hled sgamst toe Debtors have begome Allowed Clims
vr have heen disailowed by Final Order. abl assets have buen hawdated and the proceeds
thereof distributed 10 aceordance with the wrms herein, and alb other aetions required to
he taken under the Plan have been tken, the Reurgamzed Debtor shielt seek authority

L]
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from the Bankruptey Coud 1o close its Baokmptey Case in accordance wah the
Bunkrupicy Code wnd the Bankruptey Rules,

Section 13.14 Exemption from Taxation

The Confirmusion Order shatl authonze a sale of certain or substantialty oil of the
Reorganized Debtor' assets under §§ 363, 1123(bx4), 112Z0bR2)A) L1485 and 1146(2)
of the Baokruptey Code, and the making o delivery of any instrument of wansfer
pursuant to, in implementation of, or as contemplated by this Plan. or the revesting.
trans er, or sale of uny real ur persenal proprty of the Rearganized Debror pursuant to, i
implumentation of, ot as contemplated by this Plan, shall nat be tased vader uny sate or
local law tmposing a stamp tax, trunslor tax, or sumlar tax or feg,

Scetion 13I8 Service of Documents
Any pleading, notice or other document required by the Plan or Cosfirmation

Quder to he served on or delivered w the Reorganived Dehtor tmust be sent by uvemight
delivery survice, facsimile transmaivsion, courer service ar messenyer lo;

Maxey D. Moody, 111, CEQ Rictand R. Thames, Esq.

M.D. Moody & Sons, [nc. Stutsmun Thames & Markey, P.A.
3652 Philips Highway 50 North Laura Street, Suite 16660
Jacksonville, Florida 32207 Jacksonville, Florida 32202

M.D. MOODY & SONS, INC.

py Lo~ O W@
ko =

Name: o
Its: Bl s

-

. MOODY MACHINERY CORPORATION

By, - 77 I77" ottt gl g
Nome: Mgy NP Mbabf oo T
[T~ T o : . I

;l,
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MOOUDY FABRICATION & MACI_IINE; INC,

By O, ———
Nume: !:i"xt;f o Hoady g
I

Ins: [Pree oot

STUTSMAN THAMES & MARKEY, P.A

/s Richard R. Thames
By

Richard R. Thames
Erie N. MuKay

Flatida Bar Number 07 |R459
Florida Bar Number 0010243
30 North Laura Sweet, Suite 1600
Javksonville, Florida 32202

- {904y 3534000
[D04) 35854001 (Facsimale)
avidsuniaw. gt
cn sindaw, net

Attornays tor M.D. Moody & Sous, tne., Moody
Machinery Corporativee. Southeast Crune Parts,
Ine, sud Mowdy Fabrication & Maching, Inc.

w4
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Exhibit 3.02(z)

Settiement Agreemeat with Hyundad
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UNITED STATES BANKRUPTCY COURT
MIDDLE DIQTRICT OrF I"l.OR]D A

g
lnre ) Case Now.:  3109-bk-6247;
3:09-hk-6250: 3:09-hk-6252;
M.D. MOODY & SONS, INC., et al,! ) 3:09-pk-6254
EMN 59-0552036.
) Chapter 11
Debtors. Jointly Administered Under Case No.

S ) 3:09-bk-6247

FTRS T MODIFICATION TO .SF(,OVD

Debtors. M.D, Moody & Sons, Inc., Moody Machinery Corporalion, Southeast
Crone Party, Inc. and Moody Fabncation & E\.iachine, Tnc. (vellectively, "Debtors™),
modily thewr Sccond Amended Plan of Reorganization dated November 3. 20171 (the
+Becond Amended Plan™) ‘[Dm:kut No. 53] ag tallows:

1. Scction 1.02(d), deafing with the Secured Claim of US. Bancorp
Equipment Finence, Inc. ("U.S. Bancorp™), is moditicd 1o add the following provision:

The Debtors waive any right of surcharge agninst U.S. Bancorp
arsing uider § SU6{c) of the Bankrupicy Code.

2. Secton 30200, dealing with the Secured Claimt of TCF Equipment

Finance, Ing, (“TCE™) is modilied to add the following provision:

The Debtors waive any rikht ol surcharge apainst TCF arsing
under § 3ute) ol the Bankruptey Code.

The Dehtors are the fllowimg four ennities {the last fur digits of ther
respective wparyer ddenhificalom nurebers follow in parenthesest; M.D. Moody & Sons,
Ine. (2036), Mooedy Machinery Corpuration 13289, Souwheast Crane Pams, fne. 199063,
and Maodv Fabrication & Machine, fne. (4900). The address tor alf of the Debtors s
dndily Phaliips Haglvway, Packsuntsile, Flonda 33207
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3 Section 4.08 of the Second Apiended Plan, which cstablishes u Claims

Reserve, is modified and replaced in its entirety with the following:

Section 4.08  Establisttment of Claims Reserve

On the Effective Date, the Reorganized Debtor shall establish the
Cluims Reserve, in a segregated, interest-bearing bank aceount, which wil}
be funded by () a portion of unvestricted Cush on hand, {(b) the net protits
from the P&S Business as provided in Section 4.02 of this Plan (c) all
proceeds remaining fram the sale of the Bellinger Property alter the ABL
Claim and the GBG Claim have been paid in tull, (d) the fiest $1,000,000
of net sale proceeds from sale of the Philips Highway Property, amd the
excess net sole proceeds over such threshold to the extent they ure not
applied to payment of the ABL Claim or the GBG Claim, () the payments
under the Dell Marine Promiissory Netce, (1) any recovery obtmined by the
Reorganized Debtor in the Sky Litigation, und (g} procecds obiained
through the prosecution of the Recovery Actions, Excepting the
Yoseewred Creditors” Carve-QOut defined below, Wells Fargo shall have o
perfected, first priority Yien upon the Clams Reserve to secure payment of
fiest the ABL Clim und second the GBG Claim, including
post-Confirmation interest as to each. :

Until distribution of the Claims Reserve as provided under the
Clan, the Claims Reserva Threshold shall be maintained at a minimum
funding lovel of $1,00k1L000, provided that in the event of the sale of the
Philips Highway Property and the funding 1o the Claims Reserve of the
first $1,000,000 of net sale proceeds from such sale, the Claims Reserve
Thireshold shall thereafier be maintained ar $2,000,000.

So long as the ABL Claim and the GBG Clamm shall remain
unpaid, ncluding post-Confirmation interest as to cach, the Reorganivzed
Debtor shall provide w Wells Fargo monthly reports of the detail of cash
receipts, an aging report of accounts receivable, detal of chunges in
balunce uf and all deposits and withdrawals to and from the Claims
Reserve. together with copes of ali applicable monthly bank statemems
fire the Clamis Rescrve and fhr operations of the P&S Business. Such
reparts and statements shall be provided to Wells Farge no luter than 10
days following the end ut cach calendar month,

The Clams Rescrve s imended 19 protect the inlerests off
unsceured creditors and o folly unplement the Plan. The Reorganized
Debtor shall theretore be entitled 1o uulize Cush deposited inte the Claims
Reserve o fund operations. pay administrative ¢xpenses. pay eApenses
assocmted  with the  implememation of the PMan, fund en-gomg
euvironmental remedmation and clean-up costs at the Belhinger Propenty,
and pay any Tax conung due with respect 1o the Mabps Highway Properey
ar Bellinger Property, to the extet the Fax Reserve or the Cash in the
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Reorganized Debtor's operating accounts are insufficient w0 pay such

ltcms,_pm_tmm_mg hg ermm shgll_ 5 tg:ggg[s, ngi ,)e;_ amﬂ::__n

Pbilin
cgmmmlﬂlgt._lmcm _Uhe _~Usses

Debtogs shall not be gmui;q_jg_umug any. portion gf hﬂ Lnse g‘![[”j
Creditors” Carve-Out absent consent of LS, Banewrp and TCT,

All funds currently held s “resiricted cash™ shall, to the extent not
utilized o pay Taxes, be transferred to the Chaims Reserve free and clear
of any clained security interesis in the Claims Reserve except the security
interest being granted to Wells Forge pursuant to Articte I of this Plan,

Distributions (0 hollers of Class 13 Allowed Unsecured Claims
shall e made on the Effcetive Date, from the Claims Reserve or uy
reasonably practicable thereafler in aceordance with Section 3.02(k) of
this Plan,

Distributions to holders of Class 12 Allowed Unsecured Claims
will be made trom the Claims Reserve approximately 30 days after such
date as the ABL Claim and the GBG Claire and a¥ pesi-Confirmaiion
interest thereon shall have been paid i full. wheiher or not such payment
vceurs upon sale ot the Bellinger Property under the terms of the Bellinger
Property Trusy, and provided that the Claims Reservo is nat first applied in
wlisle to the payment of the ABL Claim or the GBG Claim. The Claims
Reserve is the only source from which distributions to holders of Allowed
Unsecured Claims shall he made.

4. Section 12.0). dealing with the post-confirmation jurtsdiction of the

Buukruptey Court. is mudified o include the tollowing udditional subparagraply

Section 12.01 Retention of Jurisdiction

(n)  approve or disapprove any use of the Unsecured Creditors®
Carve-Qut cstablished by Section 4.08 of this Plun,
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5. Except as provided hercin, all other provisions of the Sccond Amended

Plan shall remain unchanged.

STUTSMAN THAMES & MARKEY, P.A.

A/ Richurd R, Thames
By

Richard R. Thunes

Florila Bar Number 0718459

50 North FLaurs Street, Suite 1600
Jucksonville, Florida 32202
(904) 358-4000

{904) 358-4001 (Facsimile)
atidstmiaw,net

Attomeys for M.D, Moody & Sons, Inc.,
Moady Machinery Carporation, Southeast
Crane Parts, [n¢. and Moody Febrication &
Machine, inc.

[$4:23
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UNITED STATES BANKRUFICY COLRT
MIDDLE DISTRICT OF FLORLIDA
ACKSONVILLE DIVISION

tre . ) Case Nos.;  3:09-bk-6247,
3:00-bk-8250) 109k 5252,
M.0. MOODY & SONS. INC., et ab. ] 200-bk-6254

EIN 59-0852076,
) Chopter 1
Uebtors. hointly Administered Cnder Cuse No.
) 3:00-0k-h247

SECOND \100“‘!(‘;\'”0\’ TO SELOI\D

Debtow, M.D, Moody & Sons, Ine, Moody Machinery Cuporation. Southeuse
Crane Panis. Inc, and Mooy Fabrieation & Machine, Inc. (collectively, “Debtors™,
maodify theit Second Amended Plan of Reorguntzation duted November 3, 2011 (the
*Second Amended Plan”} (Dovket No. 953) as fullows:

1. Scetion VO2(N), denling with the Secured Claim of ferex Crunes
Wilmington, ng, ("Tered™, s moditied and replaced m its entirety with the following

provision:

Class 9 - Secured Clalm of Terex

Claim No, 92, tiled by Terex an November 19, 2000, shall be
weated und puid i accondunce with the Sipulation atiached 10 this
document as Exbihit A,

lie Debtors are the tolowing tour cinbes (e fase foue diens of i
respetive lxpayer dennfication numbers fotlow i parentheses): M D, Moody & Sons.
tae, (2U36) Moody Machinery Comporation (3289), Sﬂlblhm,\t ¢rane Parts, doe, (G0R),
aimd Maoedy Fabrivaton & Machine, Ine, (49000, The address tor all ot the Deblosys s
il Phribips fghway, Jucksonvalle, Dlanda 32207
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2 Seetion 3.02(). dealing with the Secured Claim of Koehring Craney, Mnc.

(“Koghring™), is mudificd and replaced w ity entirety with the following provision:

Class 10 - Secured Claim of Kochring

Chaim No. 91, tiled by Koehring on November 19, 2009 shall he
treated and paid in accordunce with the Stipulstion attzched to (his
document as Exhibit A,
i Except as provided hevein, all other provisions of (e Second Amended

Plan shall remain uhchunged.

STUTSMAN THAMES & MARKEY, P.A,

s5f Richard R, Thames
Bv

P

Rivhard R, Thames

Florida Bar Number 0718459

50 Nurth Laura Street, Suite 16(0)
Tacksonvedle, Fioridn 32202
(9043 358-4000

(904) 358-4001 {Facsimile)
nfistunlaw.ney

Ajtomneys lor M. Moudy & Soms, tne,
Moody Machinery Coarpocation, Southeast
Crane Parts, Lng and Moody Fabrication &
NMachine. e

ML
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'Exhibit “A”
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UNITED STATES BANKRUPICY COURT
MIDDLE BISTRICT OF FLORIDA
JACKSONVILLE DIVISION

Tnre Caxe Nu, 3:09-Dh-6247; 3:.09-bkt-
6250; 2:09-bk-6251; 3:09-bk-6254
M.D. MOODY & SONS, INC,, ct al,,
Chapter 1
Del:tora.
Joiutly Administerai Under Case
No, }09-bk-6247
/

STIPULATION FOR SETTLEMENT OF ALL CLAIMS BETWEEN
TRHE DEBTORS AND TEREX CRANES WILMINGTON,

ING,, KOET G CRANES, | EREX CORPORATION
TINS STIPULATION {the “Stipulmicn™) dated aa of January 16, 2012, i3 made
by and heoween MDD, MOODY & SONS, BNC. ("M.D. Moody™ and its whally
awned subsidiaries, MOODY MACHINERY CORPORATION, SOUTHEAST CRANE
PARTS, INC. and MUODY Fr‘LBRlCAT]ON & MACHINE, INC, {cullucrively
with M.D. Moody referred w s the “Debtors'} and TEREX CRANES WILMINGTON,
NG, Mroee Cranes™), KOETTRING CRANES, iN(;. ("Kocheing™ and TEREX
CORPORATION {callectively witli Terex Cranes and Kochring referred o us “Tersx™).

i'he Debtors und Terex stipulate and ogree to the following facts:

A On July 28, 2009 (the “Petition Dute™), the Deblurs cach Dled a vohmtary
petition For rearganization under Chapter H of the Bankrupfey Code, 11 1150, §3 101-
1332, Ihe Dohtors are continutug w pasiessaon ol theie popertes and e wanagmg
e Mpditestes, 08 GeBtors i coasession, paosaant 4y Secnons FOT) and 1108 of the

Hankrepey Gy,
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1. The Debtors seeved as disteibutors for a aumber of yents of Torox cranes
which were munulaenired by Terex Corporation and also purchased inventory, paty,
cquipment and goods from Terex Cranes and Kochring which were secuved by perficted

purchase money security interests in the collateral (the “Parts Collateail™),

C. On November 19, 2009, Terex Crunes filed proof of clnint number 92 ay 3
secured claint in the amount of S§015,924.13 ("Cleim No, 92"), asserling a security
interest im cerain Parts Collaleral it supplicd w1 M.D. Moody (the “Terex Pt
»C‘uilalcrnl"). |

[»3 On Movember 119, 2009, Koehring Hled proof of claim number 91 wy a
secwred cloim i the amount of $167,878.23 (“Claim No. 9™, asterting 1 sccwity
interest in certain ather Parts Collateral it supplicd to M.D, Moudy (the “Kochring Puts

Coltateral™.

E. On July 27, 2011, M.D. Muody filed a complnint agmnst Perex Cranes
(the "Torex Complaint”), Adversary No. J:11.ap-00372-JAF {the *“Terex Adversary
Proceeding™) in whivh M.D. Moady assericd a preterence claim against Terex Ciunes m
the sum of 367940018, A1 M.D. Moudy's regrast, service of the erex Complaint amd

prasecution of the Terex Adversury Proceeding has been stayed unti} March 15, 2012.

I, On Yaby 27, 2010, M1}, Mandy filed 0 complaint against Koehring (he
“Racheng Complamt™), Advergary Moo J L ap-GH372-0AEF (e “Koernng Adversary

Lageetmpyin which M) Mooy Jssetted a meberence clmm auinat Koetrng o ke

AChatel

Filed 02/07/12 Page 79 of 85
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sim ol §19,195.56. At M.D. Mowdy's request, service of the Kachring Compiaint nnd

nensccution of the Kochring Adversary Proceeding has been stayed until March 15, 2012,

G. On November 3, 20E(, the Debrors filed their S2cond Amuended Chapier

1 Plan o Reorganization [ E. 9537 which classifies Clany No, 92 of Terex Craves in

Class 9 and laim No. 91 of Koehring in Class 10 and provides ithe sanwe eatment of

cach claim, which is that the Debtors have swrrendercd ar will suvrender in ful]
satisfaction of the particular clnim a sullicient quamtity of parts subjecs to 1he respective

secuniiy interest of Terex Cimnes or Koehring to satisfy each claim in fulk.

H. From their review of the presently svaifable Pants Collateral, Terex Crunes
and Koehwing dispute the vajue of that collateral and do net agree with e beatment of

Claim Nos. 21 and 92 in the Plan.

L 1y and through thelr Lespective counsel, the Debtewy snd Terex have
agreed t cniey into this Stiprdation to reflect the terms and canditions ol an greement
rezched between them with respeer o any and all olanins thar cach may have agninst the
ather, inchuling, but nod limited to, the trcatment of Terex under the Plan, the seitlenrent
of Claim Nos. 91 and 92, and the dispesilion of the Terex Adversacy Pocesding, the

Koehring Adversary Procecding and any executory contenets hetween the paities.

NOW, THEREFORE, fur good and valuaie corsideration, and uterwling, w o

lepaily Bound, 1he paues ageee ds Rllows;

! il sesiaction od Claim No, 92 of Terex Cranes, Claits Mg, 92 -4al e

re-chasorfied ¢ an Unsecnred Clann in Linss 12 of the Plan and shafl be an Viowed

 pnymy oy

Filed 02/07/12 Page 80 of 85
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Unseeured Claim in the amount of $142,1 17.00 on # fult and il basis and net subject o
any ohjecrion. Terex Cranes' Alowed Unsecured Claim shall be peid in uccordance with
. the pravisions of the Plan, as it may be amended and contirmed by e Count.

2. in full satisfacuon of Clnim No. N of Kochring, Claim No. 91 shall be cc-
clagsified as an Unseeured Claim in Class 12 of the Plan and shall be an Allowed
Unsecured Claim in the amount o $147,843.00 on a ull und final basis and not subject o
any objection.  Kochring's Allowed Unsecured Claim shall be paid (n eccordance with
the provisions of the Plan, as il may he amended and confirmed by the Coust,

J. The Dehtors shall retain and dispose of the Terex Parts Collateral and the
Koehring Parts Collatere! in their discretion and in the ordinary course of business.

4. Within ten {10) days of he approval of this Stipulation by the Bankeuptcy
Court, M.U. Moady shail dizeniss with prejudics the Terex Adversary Proceeding and the
Koehring Adversary Procecding,

5 Anmy and nll distributorship agreements batween M.D. Moody and Terax
that coold be vonsidered exeeutory comtrects and any other exceutory contracts or
agreements hetween the Deotors and Terex are rejected npon confirmation of the Flan
purstant to the Section §.01 of the Man.

5. The Debtary, for ench entity comprising Lhe Debtors and all attHiaes,
purem compasies, subsidiaries, divisions, other fogat entitics owned by o under (heir
o coptrob b ther present st Cormey dficens, direcien, anpovecs, spens,
aringipaly, constllents, attames s, lopial -epresennitives, ptedecessions, Juccessor, wsiens

bl gersons wcuny by, through or in concert wah any of them, jointly and wveraily,

SR 4 A4
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fiereby knowingly ajd volun:aﬁly release and forever dischurge Tarex and all affitiotey,
porent companics, subsidiaries, divisions, legal entities owned by or under the cnm:n{;n
captrol of each enlity comprising Tevex, and their presens and former directors,
cinployees, agents, principals,'cnnéullnnts, altorneyy, legal cepresentntives, predecessors,
successoy, wssigns and all persons acting by, through or in concert with wiy of them,
Trom any and all actions, vuuses of actinne, suits, obligations, liahilities, cxpenses,
damages, claima, defenses, vetolts or demands of cvery kind or nature whatsoever
(inchuding actial, iucidentad, consequential or punitive dimages), in tort o jn contrect,
and of law ar in cyuity, whether presently possessed or hereafter arising, whether known
or wiknown, whether hability he direct or indireet, liquidated or anliquidated, whick any
of lhe entitics comprising the Debtors ever had, now have or which the ﬁchwrs ot uny
successor or astign of the Dehiors, respectively, may horeatler sver liave ggaimu. Terex ur
Jny Succestor ur wesign of Terex, upon or by remwon of any malter, cause or thing
whatsoever fiom the beginning of time throogh the dute of thiz Stipylation, including, hut
nat limited to, ofl claims, losses and (lumages wising from or related, directly ar
indicetly, to o in connection wirh (i) U claims assesed or which could have becs
asserted in the Terox Adversary Proceeding or the Keehring Adversney Proceeding or any
other avaidonce acticn which couldt be brought under any seciion of Chapter 5 ot the
Borkrupicy Code or under any applicable st or federul lav, or (i) any distributnraing
RUACIRCHES st Lther EXsRnry comrins or iy other agreements between the porties.

K Tapex, tor wich ontity coopeinuse Tesex zod all .'lﬂ'll_i:llw. Pratent

sumpared. subsitlinries, divisions, cther iweal euntice awaed 0y av under their vomanon

LS WPRIRTIA .
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conieol, and their present and former officers, directors, erployecs, agents, prlﬂf:i}!llfs.
¢onguliants, Ianomeys. legal representatives, predocessors, successors, .‘u.signs and uli
persons 2cting by, trough ot In concert with any of them. juinlly and severally, herchy
knowingly and voluntarily release and forever discharge the Debtors and ull of their
affitiates, pavent companies, subsidiaries, divisions, fegal entitiex cwiwed by ar uader the
cammen wnlr;:! of each entily compsising the Oeblors, and the presemt and lormer
Jireclurs, empluyoes, agemts, principuls, consubants, stameys, legnl tepiescatalives,
predecessory, suceeasors, assiyns and all persons acting by, thtuugh or in concert with
gny of them, from any and all actions, causes of astions, suits, obligations, liabilities,
uxﬁunscs, damages, cliims, defenses, ‘setolTs or dumands of every kind or mature
whatsouver (including ac:uhl. incidental, consequential or punitive dumapes), in tor or in
cuntract, and at law or in equily, whether presently possessed .uf heeeatier ariding,
whether known or unknown, whether tiability be dircct or indirect, liqmdntéd or
unliyuidated, which any of the entitics Cnmpfisét‘lg Terex wver had, vow By or which
Terex or iy successor or assign of Terex, resper,_tivcly, may hereatler ever have ngainst
the Debtors or any suceessor oe assign of the Dehtors, upou of by reuson of any matier,
cause or thing whaiswver frem the beginning of time (huough the Jate of this Stipulation,
including, but ol limited to, all claims, losses and dumuges ansing from or related,
Jwectly o indiveetly, ov in capnection with (B} Clasus Nos, 91 _md 92 ar td) any
Siarbtocship agicemants or ulher_ SXEEHICTY CORIEACHY o UeRenty hutwoen LG
partics: provided. hinvever, that the Debrorg exprenady uie wt relenod fmin iz

Shligations to make distithutions w Ferex Crapes and Kacheing on seeolnt af “heir

FERRINTEALY N "
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Allowed Unsecured Cliyims under ite Plan snd other abtigwtions under the Stiputation
that cantinue subsequent 1o the date of this Stipulation,

3 The pupase of thin Stipulation is w compromise daputed claims amd
avoud jiigation and the related expense und uncertainmy, The execution, delivery n‘f
perfotinance of this Stipulation by the parties shall not be decied or conshued as an
adimizsion or sluterment against interest,

3. This Stipulation is contingent upon Banktuptcy Court approvel, which
uppraval shall be sought pursunnt to Rule 5019 of the Federnl Rules of [unkrumey
Prucedue. Once approved, all of the provisians of this Stipelation shat! be binding upon
the respective parties, thelr sm;ccasurs and pernittcd assigns.

10, This Stipulation ix cntered into in conjunction with the Plan, as it may he
amended. Upon confirmation of the Plan, the termas of the Plan ace binding wpon the
Debtars and Tevex; provided, however, that if any inconsisicney existy between the terms
of the Man and this Stipulation with respest to Terex, the terms of the Sipulation are
cantyolling,

H.  This Stipulation constitules the entire apreement of 1he parties wilh tespect
0 lhe manters stated therein, and there ore ao other ol or wrtlten agreemessis hetween
the parties which are supplentental or conirry 1o this Stipulation, This Stipulation may
only he maodified by wrilten mudilication signed by eoch puty. Relisnee by any pasty on
~ual sonenui attony accondingly 1 umv;:nun{v-d.

12 (e Fankragiey ot stall cetan sachisive aosdiction te resolve any

\itigatinn, claim, st or dispune cegardimg iy Stioulation.

RTINS . 3
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13, The undersigned counged fov the Debiors and Terex reprexent tint each has
fuil and complete authorizativn v exccule this Stipulation on hebotf of their respeciive
clients.

t4 The teems of dhe Stipulwtion are binding 1n the cvent af dismissat of the

case, conversion o Chapter 7, o appointment of n Chapter 11 trustes,

ated: January 16,2012

N e o

thaiTR. Thames ¥

Flarida Bar No. 0718449

Eric N. McKoy

Florida Bar Na. 0010215
STUTSMAN THAMES & MARKEY
50 North Lavrs Strees, Suite 160D
Jacksonvills, Floride 32202

(904) 3158-4000 (telephone}

(904) 158-4001 {{ucsimile)
Tigstmiaw.ngt )
cnmfistinlaw.net

Attomeys for M.D. Moody £ Sons, Inc,,
Maody Machinery Corpuration,
Routhenat Crane Party, Lie. and Moody
Fabrication & Machine, Ing.

LY AVEN T L

7 Z,% L o
fetey C. Cx T

Florida Bar No. 307033

ROGERS TOWERS, PA,

1301 Riverplace Bivd., Suite 1 S06
Jackaonville, Florida 12207

(904) 398-3011 (telephone)

(794) 396-0667 (facuimile)
beox{ditiaw.com (ctanil)

and

Rohert §. Westennann

THRSCHLER FLEISCHER. P.C,

Iha Bdgeworth Bullding

2100 East Cary Street

£, Box 500

RRichmond, VA 23218-0500
{804) 771-9500 {telephane)

1R04) 644-0957 (Yocsinnie)
pwestermannfidhit-lyw.com {emuil)

Attormeys for Terex Crmes Wilmington,
Ine., Koehring Cranes, fne, and Terex
Curporatron



