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CERTIFICATE TO FIFTH ARTICLES OF RESTATEMENT -é}%»g«
' %
OF ,
SEISINT, INC,

Seisint, Inc., a corporation crganized and existing under the laws of the State of Florida,

hereby cerfifies as follows:
1. The name of the corporation is Seisint, Ine. (the “Corporation’™),

2. Pursuant to Section 607.1007 of the Florida Business Corporation Act, the attached
form of Fifth Articles of Restatement amend and restate the Fourth Amended and Restaied
Articles of Incorporation of the Corporation filed with the Secretary of State of the State of
Florida on May 24, 2001 (the “Fourth Amended and Restated Articles of Incorporation™). The
attached form of Fifth Articles of Restatement was duly adopted by the directors of the
Corporation at a meeting held on September 14, 2001 in accordance with the provisions of the

Florida Business Corporation Act. No Shareholder approval required.

3. The Fourth Amended and Restated Articles of Incorporation is hereby amended and

restated to read as follows:

FAX AUDIT NO. HO1000100218
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Fifth Articles of Restatement
of
Seisint, Inc.

ARTICLE I.—NAME AND ADDRESS
The name of this corporation is Seisint, Inc. (the “Corporation”) The address of

the principal office and the mailing address of the Corporation ig 6601 Park of Commerce Drive,
Boca Raton, Florida 33431,

ARTICLE Y1.— PUREQOSE
The Corporation is organized for the purpose of {ransacting any and all lawful business.
ARTICLE ITI._REGISTERED OFFICE AND AGENT

The street address of the registered office of the Corporation apd the mame of the
registered agent of the Corporation at such office is:

Nzme Address

Kenneth J. Schwartz 6601 Pk of Cammeme Dirive
Boca Raton, Florida 33431

ARTICLE IV.— CAPITAL STOCK

 Section 1. The total mumber of shares of all classes of capital stock which the
Corporation shall have the authority to issue is 50,000,000 shares of comtnon stock, each with 2
par value of $.001 per share (the “Commeon Stock™), and 10,000,000 shares of preferred stock,

each with a par value of $.001 per share (the «prefarred Stock™). The Preferred Stock shall be
divided mto series.

Of the anthorized shares of Preferred Stack, 1,587,302 shares shall be designated
as “Series A Preferred Stock” and shall have the powers, designations, preferences, rights,

qualifications, Jimitations and restrictions set forth in this Fifth Articles of Restatement (the
“Articles™).

Of the authoxized shares of Preferred Stock, 634,621 shares shall be designated as
“Geries B Prefarred Stock” and shall have the powers, designatiops, preferepces, rights,
qualifications, limitations and restrictions set forth in these Articles.

Of the autherized shares of Preferred Stock, 1,269,841 shares shall be designated
as “Series C Preferred Stock” and shall have the powers, designations, preferences, rights,
qualifications, limitations and restrictions set forth in these Asticles.

The Board of Directors shall fix the consideration to be received for each share.

Such consideration shall consist of any tangible or intangible property or benefit to the
Corporation, including cash, promissory notes, SeIvices performed or written promises to

2
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perform services and shall have a value, in the jadgment of the directors, equivatent to or greater
than the full par value of the shares.

. Section 2. The Board of Directors is expressly authorized to provide for the issuance of
all or apy shares of the Preferred Stock in one or more classes or series, and to fix for each such
dlass or series such voting powers, fill or limited, or no voting powers, and such distinctive
designations, preferences and relative, participating, optional, or other special dghts and such
qualifications, timitations, or restrictions thereof, as ¢hall be stated and expressed in the
cesolution or resolutions adopted by the Board of Directors providing for the jssuance of such
class or seres as may be permitted by the Florida Business Corporation Act, including, without
limitation, the authority to provide that any such class or series may be (a) subject to redemption
at such time or times and at such price or prices; (b) entitled to recetve dividends (which may be
curulative or non-cumulative) at such rates, on such, conditions, at such times, and payable in
preference to, of in such relation ta, the dividends payable on any other class or classes or any
other series; (c) entitled to such rights upon the dissolution of, or upon any distribution of the
assets of, the Corporation; or (d) convertible into, or exchangeable for, shares of any other class
or classes of stock, or of apy other series of the same of any other class or classes of stock, of
other securities or property, of the Corporation at such price or prices or at such rates of
exchange and with such adjustments, all as may be stated in such. resolution or resohutions.

Section 3. The powers, designations, preferences, rights, qualifications, limitations and
restrictions (the “Designations™) of the Series A Preferred Stock, Series B Preferred Stock and
Series C Preferred Stock are as set forth in this Sections 3 through 7 of this Article IV. For the
purposes of these Designations, the following terms shall have the meanings specified below:

«Additiogal Shares of Common Stock” shall have the meaning provided in
Sections 4(e)(6)(i), S(A)(E)G) and 6(A}E)() herenf.

“Common Stock Eguivslents” shall have the meaning provided in Section 4()(6){)
hereof.

“Copversion Rights” shall have the meanings provided in Section4(e), 5(d) and 6(d)
hereof.

“Deemed Liquidation™ shall have the meanings provided in Section 5(b) and 6(t) hereofl

“Bychange Shares” shall mean up to 467,330 shares of Series A Preferred Stock that the
Corporation shall issue in exchange for up to 467,330 shares of Common Stock held by the
shareholders identified in the minutes of the meeting of the Board of Directors of the
Corporation held on May 18, 2001, such Exchange Shares to be issued on the basis of one share

of Series A Preferred Stock for gach Common Stock surrendered to the Corporation by such
holders.

“Issue Price” shall mean $15.75 per share of Series A Preferred Stock, $15.75 per share
of Series B Preferred Stock, and $15.75 per share of Series C Preferred Stock,

“Funior Secutities” shall bave the meaniog specified in Section 4(2) hereof.

3
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“L jeuidation” shall have the meaning provided in Section 4(c) bereof.

“Original Issug Date” shall mean the date on which shares of Series A Preferred Stock,
Serjes B Preferred Stock or Series C Preferred Stock, as applicable, are first actually issued by
the Corporation; provided, however () with respect to each Exchange Share, the Original Issue
Date shall be the date on which the Corporation, first actually issued the share of Common Stock
upon sarrender of which such Bxchange Shares were issued, (b) with respect to Series B
Preferred Stock, the Original Issue Date is May 23, 2001, and (¢) with respect 1o Series c
Preferred Stock, the Original Issue Datejs a date in September 2001.

“Parity Securities” shall have the meaning specified in Section 4(2) hereof.
“Perayg” means any individual, firm, gorporation, partuership, trust, Timited liability
company, incorporated or unincorporated association, jout venture, joint stock company, or

other entity of any kind, and shall include any successor (by merger or otherwise) of any such
entity.

“Oualified Public Offering” means a firm commitment or best efforts underwritten public
offering of the Common Stock of the Company op terms set in arms length negotiations and
providing aggregate net proceeds (after deducting underwriting discounts and expenses) to the
Company of at least Fifty Million Dollars ($50,000,000) at a public offering price of at least
$20,00 per share (as adjusted for any stock dividends, combinations or splits with respect to such
shares).

“Senior Securities” shall have the meaning specified in Section 4(a) hereof.

“Series A Conversion Price” shalt have the meaning provided in Section 4(e)(1) herecf.

“Series A Conversion Rate” shall have the meaning provided in Section 4(e)(1) hereof.

“Serieg A Preferred Stock” ghall mean the shares of Series A Preforred Stock of the
Corporation, par vale $.001 per share.

“Geries B Conversion Price” shall have the meaning provided in Section 5(d)(1) hereof.
“geries B Conversion Rate” shall have the meaning provided in Section 5(d)(1) bereof.
“Series B Dividends” shall have the meaning provided in Section 5(a) hereof

“Series B Prefermed Stock” shall mean the shares of Series B Preferred Stock of the
Corporation, par value $.001 per share.

“Series C Conversion Price” shail have the meaving provided in Section 6{d)(1) hereof
“Series € Copversion Rate” shall have the meaning provided in Section 6(d)(1) hereof.

“Series C Dividends” shall have the meanmg provided m Section 6(a) hereof,

DALOZ3 166672 FAY AUDIT NO. ¥01000100212
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“Serjes C Preferred Stock” shall mean the shares of Series C Preferred Stock of the
Corporatioa, par value $.001 per share. :

Sectiop 4. The Designations granted to and imposed upon the Series A Preferred Stock
ate as follows:

(@) Rapk. The shares of Sexes A Preferred Stock shall, with respect to the
distribution of assets upon 2 Liguidation, rank: (i) senior and priof to the Common Stock and
any other class or series of capital stock of the Corporation curreniily of hereafter issued, other
than Sexior or Parity Securities, (collectively, «Tupior Securities”); (i) on parity with any class ox
series of preferred stock of the Corporation hereafter issued, the terms of which. specifically
provide that shares of such class or series of preferred stock shall rank pari passu with the
Series A Preferred Stock (collectively, “Parity Securities”), and (i) junior to the Series B
Preferred Stock and Series C Preferred Stock of the Corporation and any other class Of 5eries of
preferred stock hereafter issued, the terms of which specifically provide that shares of such class
or series of preferred stock shall rank senjor to the Series A Preferred Stock (collectively,
“Senior Securities”). The shares of Series A Preferred Stock shall, with respect 1o the payment
of dividends, rank: {i) on parity with any Parity Securities, waless any such Parity Securities
specifically provide that they rank senior with yespect to payment of dividends; (i) as described
in Subsection (b) hereof with respect to the Common Stock; (iif) senior to a0y Junior Secutities
other than the Common Stock; and (iv) junior to any Senior Securities.

(b)  Dividend Rights. Each hiolder of Series A Preferred Stock shalt participate in any
dividend declared on the Common Stock (other than a stock dividend pursuant to which the
Conversion Price and Conversion Rate are adjusted under Subsection ()(5) bereof) on a pro rata
basis in proportion to the mumber of shares of Common Stock which would be held of record by
such holder upon the conversion of all of the shares of Series A Preferred Stock under ihe
circumstances described in Subsection (8) hercof on the record date for such dividend or
Jdistribution; provided, however, that no dividend shall be paid on shares of Common Stock
anless the amount payable to the holders of the Series A preferred Stock with respect t© such
dividend (as described above) has been reserved for payment by the Corporation.

(c) Liquidation Rights.

(1) Tn the event of any liquidation, dissolution or winding up of the
Corporation, or of such of the Corporation’s subsidiaries the assets of which constitute all, or
substantially all the assets of the business of the Corporation and its subsidiaries takep as a whole
(a “Liguidation”), each holder of shares of Series A Preferved Stock then outstanding shall be
entitled to receive, out of the assets of the Corporation at the time legally available therefor,
before any distribution or payment shall be miade to the holders of outstanding Junior Securities,
including, but not lirited to, the Common Stock, and on a pag passu basis with the rights of the
holders of any Parity Securities, an amouni pet share of Series A Preferred Stock equal to the
Issue Price, phus any and all Jeclared and unpaid dividends on each such share computed to the
date of payment thereof. If, upon any such Liguidation, the assets of the Corporation available
therefor shall be insufficient to permit the payment in full to the holders of outstanding shares of
Series A Preferred Stock and any Parity Securities of the preferential Liquidation amounts to
which they are then entitled pursuant 1o this Subsection (c)(1), then, following payment in full to

AR AUDIT NO. $01000100218
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any holders of Senior Securities of the preferential iguidation amounts 10 which they are then
entitled, the entire assets of the Corporation thus distributable shall be distributed among the
nolders of outstanding shares of Series A Preferred Stock and any Parity Secutities on a pro rata
basis in proportion to the filll amounts to which such holders would otherwise be entitled if such
assets were sufficient to petmit payment in full,

(2) Upon auy such Liquidation, after the payment m full to the holders of
Senior Securities and outstanding shares of Series A Preferred Stock and any Parity Securities of
the preferential liquidation amounts to which they arc then entitied, each holder of outstanding
ghares of Series A. Preferred Stock chail be entitled to participate in any further distributions
made to the holders of the Common Stock on a pro rata basis in proportion to the mumber of
chares of Common Stock which would be keld by such holder upon conversion of all of the
shares of Seres A Preferred Stock under the ciroumstances described in Subsection (&) hereof on
the record date for such distribution.

(3)  The sale of all or substantially all of the assets of the Corporation, the sale
of 2 majorty of the outstanding Common Stock of the Corporation or the merger of the

Corporatiop with or into another corporation shall not be deemed to be a Liquidation for
purposes of this Subsection ().

{d)  Voting Rights.

Bxeept as sct forth specifically below, each holder of a share of the Series A
Preferred Stock shall be entitled to the number of votes equal to the mumber of shares of
Commop. Stock imto which such share of Series A Preferred Stock would be convertible under
the circumstances described in Subsection (g) hereof on the record date for the vote or consent of
shareholders, and sball otherwise have voting rights and powers equal to the voting rights and
powers of the Common Stock. Bach holder of a share of the Series A Preferred Stock shall be
entitled to receive the same prior notice of any stockholders’ meeting as provided to the holders
of Common Stock in accordance with the bylaws of the Corporation, as well as prior notice of all
ctockholder actions to be taken by legally available means in lieu of meeting. The holders of the
Series A Preferred Stock shall voie together with holders of the Common Stock as a single class
upon any matter submitted to a vote of stockholders, except those matters required by law, or by
the terms hereof, to be submitted to a class vote of the holders of Series A Preferred Stock.

Fracticnal votes shall not be permitted, and the number of votes to which a holder of Series A
Preferred Stock shall be entitled shall be rounded down to the nearest whole pumber.

(e) Conversion. The bolders of the Seties A Preferred Stock shall have conversion
rights as follows:

(1)  Conversion Rafe. For purposes of this Subsection (g), the shares of Series
A Prefarred Stock shall be convertible, at the times and under the conditions described in this
Subsection () hereafter, at the rate (the “Series A Copversion Rate’} of one share of Series A
Preferred Stock 10 the mumber of shares of Common Stock that equals the quotient obtained by
dividing the Issue Price by the Series A Conversion Pricc (defined heremafter). Thus, the
qumber of shares of Common Stock to which 2 holder of Sexries A Preferred Stock shall be
entitled upon any conversion provided for in this Subsection (e) shall be the product obtained by

6
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pultiplying the Series A Comversion Rate by the number of shares of Sexies A Preferred Stock
being converted. The “Series A Conversion Price” shall initially be equal to the Invested
Amount, and shall be subject o adjustment as provided hereafler in this Subsection (e). The
initial Series A Conversion Rate shall be one share of Common Stock for one share of Series A
Preferred Stock.

(2)  Optional Conversion. Each shere of Series A Preferred Stock shall be
convertible, at the option of the holder thereof, at any time after the date of issuance of such
ghare at the office of the Corporation ot any transfer agent for the Series A Preferred Stock, into
Common Stock at the then effective Series A Conversion Rate. Such conversion shall be
deemed to have been made immediately prior to the close of business on the date of the
surrender of the shares of Series A Preferred Stock to be converted in accordance with the
procedures described in Subsection (e){4) below.

()  Automaric Conversion. 1Jpon the closing of, but effective immediately
prior to, the first sale in a Qualified Public Offering, every outstanding share of Series A
Preferred Stock shall automatically be converted into Common Stock at the then effective Series
A Conversior Rate. Jn any conversien pursuant 1o this Subsection (€)(3), such conversion shall
be automatic, without need for any further action by the holders of shares of Series A Preferred
Stock and regardless of whether the certificates representing such shares are surrendered to the
Corporation or its transfer agent; provided, however, that the Corporation shall not be .obligated
+o issue certificates evidencing the shares of Common Stock issuable upon such conversion until
certificates evidencing such shares of Serjes A Preferred Stock so converted are surrendered to
the Corporation in accordance with the procedures described in Subsection (e){4) below. Upon
the conversion of the Series A Preferred Stock pursuant to this Subsection (€)(3), the Coxporation
shall promptly send writien notice thereof, by registered or certificd mail, refurn receipt
requested and postage prepaid, by hand delivery or by overnight delivery, to each holder of
record of Series A Preferred Stock at his or its address then shown on the records of the
Corporation, which notice shall state that certificates evidencing shares of Series A Preferred
Stock must be swrrendered at ibe office of the Corporation (or of its transfer agent for the
Common Stock, if applicable) in the manner described in Subsection (€)(4) below.

No fractional shares of Common Stock shall be issued upon conversion of Series
A Proferred Stock. Tn tieu of fractional shares, the Corporation shall pay therefor, at the time of
any conversion of Series A Preferred Stock as herein provided, an amoufit in cash equal to such
fraction multiplied by the then effective Series A Conversion Price, payable as prompily as
possible when funds are legally available therefore.

(4y  Mechanics of Corversion; Payment_of Dividends. Before any holder of
Series A Preferred Stock shall be entitled to receive certificates representing, the shares of
Common Stock into which shares of Series A Preferred Stock are converted in accordance with
Subsections (€)(2) or (e)(3) above, such holder shall surrender the certificate or certificates for
such shares of Series A Preferred Stock, duly endorsed, 2t the office of the Corporation or of any
transfer agent for the Series A Prefarred Stock, and shall give written notice to the Corporation at
such office of the name or names in which such holder withes the certificate or certificates for
shares of Common Stock to be issued, if different from the pame shown on the books and
records of the Corporation. Said conversion notice ¢hall also contain such representations as

7
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may reasopably be required by the Corporation to the effect that the shares to be received upon
conversion are not being acquired and will not be transferred in any way that might violate the
thep applicable securities laws. The Corporation shall, as soon a8 practicable thereafier and in no
event later than thirty (30) days after the delivery of said certificates, issue and deliver at such
office to such holder of Series A Preferred Stock, or to the pominee or nominees of such holder
as provided in such notice, 2 certificate or certificates for the pumber of shares of Common Stock
+o which such holder shall be entitled as aforesaid. The person or persops entitled t0 receive the
chiwes of Common Stock issuable upon & conver ion pursuant fo Subsections (©)(2) or
(8)(3) shall be treated for all purposes as the record holder or holders of such shares of Common,
Stock as of the effective date of conversion specified in such section. All certificates issued
upon the exercise Or OCCHITENCS of the conversion shall contain a legend governing restrictions
upop such shares jmposed by law or agreement of the holder or his or jits predecessors. In
addition, simultapeously with any conversion, any declared and uppaid dividends payzble on

coch Series A Preferred Stock shall be paid by the Corporation to the holder of such Series A
Preferred Stock.

(5) Adjustment for Subdivisions_or Combinations_of Common Siock; Stock
Dividends. Tn the event the Corparation at any e or from time to time after the Original Issue o
Date of the Series A Preferred Stock offects a subdivision or split of its Copunon Stock into a
greater number of shares of Common Stock or shall issue a stock dividepd op the outstanding
Common Stock without an equivalent subdivision of split of ox dividend em, the Beries A
Prefarred Stock, then in such event the Series A Corversion Price in cffect immediately prior to
cuch subdivision or split or the issuance of such dividend shafl be proportionately decreased (and
the Seres A. Convexrsion Rate thus proportionately increased), effective at the close of business
on the date of such subdivision, split or dividend. In the event the Corporation at any time of
from time to time afier the Original Issue Date of the Series A Preferred Stock effects a
combination of the outstanding Common Stock into a lesser number of shares without an
equivalent combination of the outstanding Series A Preferred Stock, then in such event the Seres
A Conversion Price in effect immediately prior to such combination, shall be proporiionately
increased (and the Series A Conversion Rate thus proportionately decreased), effective at the
close of business on the date of such combination.

6)  Adjustment of Conversion Rate for Dilutive Issues.

@ Except as otherwise provided 1 this Subsection {(€)(6), in the event
the Corporation issues any Additional Shares of Common Stock (as defined below) within one
hnndred eighty (180) days following the Original Issue Date of the Series A Preferred Stock, ata
per share consideration less than the Series A Conversion Price then in effect, then the Series A
Copversion Price shall be reduced to the price (calculated to the nearest cent) determined to be
the per share consideration, if any, received, or deemed to have been received, pursuant to

Subsection (e)(6)(iii), by the Corporation upon such issuance of Additional Shares of Common
Stock.

() With respect to the Series A Convertible Preferred Stock,
« A dditional Shares of Common Stock™ shall mean either (x) shares of Common Stock, or (y) the
maximum number of shares of Common Stock issuable npon conversion, exchange or exercise
of securities or rights convertible into, exchangeable for, or entitling the holder thereof to receive

g
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shares of Common Stock, as set forth in the instrument relating thereto wi:r.hout regard 1o any
provisions contained therein for subsequent adjustment of such mumber (bereinafter referred to as

“Common Stock Equiy. alents™), provided, however, that Additional Shares of Common Stock
shall not include:

(A) shares of Common Stock issued upon the conversion of shares of
Sepies A Preferred Stock, Series B Preferred Stock or Seties C Preferred Stock or the issuance of
the Bxchange Shares; )

(B) shares of Common Stock pursyant to which the Series A
Conversion Price and the Series A Conversion Rate are adjusted upder Subsection (€)(5) hereof
or shares of Common Stock pursuant to which the Series B Conversion Price and Series B
Conversion Rate is adjusted under Subsection 5(d)(5) or shares of Common Stock pursuant to

which the Series C Conversion Price and Series € Conversion Rate are adjusted under
Subgection 6(d)(5) ;

(C) shares of Common Stock issued pursuant to the exchange,
conversion or exercise of any Common Stock Eouivalents that have previously been

incorporated into computatjons hereunder on the date when such Common Stock Equivalents
were issued,

) shares of Common Stock issued or issuable to officers, directors,
employees or consultants to of of the Corporation pursuant to stock option agreements, restricted
stock awards, warrants or similar arrangenments approved by the Board of Directors other than n
a transaction primarily for the purpose of raising capital;

(B) shares of Common Stock issued or issuable in conpection with a
strategic partnership relationship or the acquisition of all or part of another corporation or other
entity by merger, reorganization or otherwise (as approved by the Board of Directors);

(F) shares of Common Stock issued or issuable pursuant to a jomnt
venture, strategic alliance or research, development or product distribution agreement with
another corporation (as approved by the Board of Directors); and

(G) shares of Common Stock issued or issuable in connection with
any equipment leasing or bank financing trapsactions or 10 vendors of the Corporation (2s
approved by the Board of Directors).

(i) The per share consideration with respect to the sale or issuance ofa
share of Common Stock shall be the price per share recejved by the oration, prior to the
payment of any expenses, commissions, discounts and other applicable costs. With respect to
the sale or issuance of Cormmon Stock Equivalents that are convertible injo or exchangeable for
Common Stock without further consideration, the per share consideration shall be determined by
dividing the maximom number of shares (as set forth in the nstroment relating thereto without
regard to any provisions contaiped therein for subsequent adjustment of such mumber) of
Common Stock issuable with respect to such Common Stock Equivd%nts into the aggregate
consideration received by the Corporation upon the sale or isszance of such Common Stock

Equivalents. With respect to the issuance of other Common Stock Biuivalente, the per share
- :
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09/17/2001 13:18 FAX 9547632439
/AT/200L 13118 FAX 954763243 g I , _ @o11

‘pAX AUDIT NO. H01000100218

consideration shall be determined by dividing the raaximum pamber of shares (as set forth in the
instrument relating thereto withouat xegard to any provisions comtzined thercin for subsequent
adjustment of such sumber) of Commaon Stock issuable with respect to such Comnon Stock
Equivalents into the aggregate consideration received by the Corporation upon the sale or
issuance of such Common Stock Bquivalents plus the total comsideration receivable by the
Corporation upon the conversion or exercise of such Commoy Stock Equivalents. The issuance
of Coratnon Stock or Common Stock Equivalents for 20 consideration shall be deemed to be an
issnance at & per share copsideration of 5.001. In connection with the sale or issuance of
Common Stock and/or Common Stock Equivalents for non-cash consideration, the amopunt of
consideration shall be determined by the Board of Directors of the Corporation in good faith

(v) Once any Additional Shares of Common Stock have been treated as
fiaving been issued for the purpose of this Subsection (e)(6), they shall be treaied as issued and
outstanding shares of Coramon Stock whenever any subsequent calculations must be made
pursuant hereto.

(7)  Recapitalizations, Reorganizations, _eic. In 'd:fe event of any
recapitatization, reorganization, consolidation or merger of the Corporation. Wwith or into another
Perton or the sale, transfer or other disposition of all or substantially all of the assets of the
Corporation gnd its subsidiaries {viewed as & whole) to another Person, ea h share of Series A
Preferred Stock shalt thereafter be converiible into the Kind sud amount shares of stock or
other Securities or property that a bolder of the number of shares of Common Stock of the
Corporation deliverable upon conversion of Series A Prefened Stock would have been entitled
upon such recapitalization, reorganization, consclidation, merger or galej and, in such case,
appropriate adjustment (as determined in good faith by the Board of Directars) shall be made in
the application of the provisions set forth in this Subsection (€) with respect to the rights and
interests thereafter of the holders of Series A Preferred Stock, to the end that the provisions set
forth in this Subsection (¢) shall thereafter be applicable, as nearly as re&sonably may be, in

relation to any shares of stock or other property thereafier deliverable upon|conversion of Series
A Preferred Stock.

Section 5. The Designations granted to and imposed upon the Serjes B Preferred
Stock are as follows: . i

{a) Dividend Rights. The holders of Series B Preferred Stock shall be entitled (v
receive, when, as and if declared by the Board of Directors out of funds legally available for that
purpose, cash dividends at the rate of cight percent (8%) per share per anmum, on the Issue Price
(the “Series B Djvidends”). The Series B Dividends will not cumulate. Suth Series B Dividends
ghall be prior apd in preference to any payment of any dividend on the Seties A Preferred Stock
or the Common Stock and on a pari passu basis with the Series C Preferved Stock. No dividends
shall be paid on the Series A Preferred Stock or Common Stock of the Cprporation duning any
fiscal year of the Corporation (cther than a stock dividend pursuant to which the Series B
Conversion Price and Series B Conversion Rate are adjusted under Subsection (d)(5) hereof)
until the Series B Dividends and Series C Dividends shall have been paid and set apart during
that fiscal year. The Board of Directors shall oot declare or pay any dividends on the Series B
Preferred Stock umless dividends are concurrently declared or paid on the Series C Preferred

in

DALO2316607:2
FAX AUDIT [NO. HO1000100218




09/1?/2001 13:19 FAX 8547632439 EMO

e o1z

et e e

—— N

b

FAX AUDIT WO. H0100010021§

Stodke. Each holder of Series B Preferred Stock shall participate in any divideld declared on the
Common Stock (other than 2 stock dividend pursuant to which the relevant Series B Conversion
Price and Series B Conversion Rafe ate adjusted under Subsection ((5) he1;eot) on a pro rata
basis in proportion to the aumber of shares of Common Stocl which would be held of record by
quch holder upon the conversion of ail of the shares of Series B Preferred Stock under the
circumstances described in Subsection (d) bereof on the record date for|such dividend or
distribution; provided, however, that no dividend shall be paid on ghares pf Common. Stock
unless the amount payable to the holders of the Sexies B Preferred Stock Series C Preferred
Stock with respect to such dividend (as described above) has been reserved for payment by the
Corporation.

()  Liquidation Rights, In the event of a Liquidation or any meFger, consolidation,
acquisition, sale of voting control or sale of substantially ail the stock or assets of the
Corporation in which the shareholders of the Corporaiion immediately before such transaction do
not own a majority of the outstanding shares of the SUrViving corpolzaﬁon (a “Deemed
Liquidation™) (provided that 2 transfer of the proxy granted under Sectipn 4 of the Fousth
Amended and Restated Shareholders Agreement of the Corporation, dated Tune 2001, or any
amendments thereof, to an executive officer or a director of the Corpo iop shall not be a
Deemed Liquidation), the holders of Series B Preferred Stock shall bs entitled to receive, prior
and in preference to any distribution of any of the assets or funds of this Corporation to the
hulders of the Series A Preferred Stock and ithe Common Stock by reason of their ownership
thereof, on a pari passu basis with the Series C Preferred Stock an amount per share equal to two
(2) times the Issuc Price for each outstanding share of Series B Preferred [Stock (appropriately
adjusted for any recapitalizations, stock combinations, stock dividends, stoc splits and the like)
plus an amount equal to all declared but unpaid dividends on the Series B Preferred Stock.

(1) TheBoard of Directors will not make any distributions upon a Liquidation
or 2 Deemed Liguidation unless distributions are concurrently made on the Series B Preferred
Stock and the Seres C Preferred Stock. If upon tbe oceurrence of Liquidation or a Deemed
Liguidation, the assets and funds of this Corporation legally available for distribution to
stockholders by reason of their ownership of the stock of this Corporation all be insufficient to
‘permit the payment to such bolders of Series B Preferred Stock and the Series C Preferred Stock
of the foll aforementioned preferentizl amount, then the entire assets and funds of this
Comporation legally available for distribution shall be distributed ratably Lmong the holders of
the Series B Preferred Stock and the Serics C Preferred Stock in proporijon to the preferential
agnount each such holder is otherwise entitled to teceive {two (2) times the Issue Price for the
Series B Preferred Stock, plus any declared but mnpaid dividends, and one (1) times the Issue
Price for the Series C Preferred Stock, plus any declared but unpaid dividends).

(2) If any of the assets of this Corporation are to|be distributed under
Sections 4(c) or 5(b), or for any purpose, in & form other than cash, then the Board of Difectors
shall promptly determine in good faith the vatue of the assets to be distributed to the holders of
Series B Preferred Stock This Corporation shall, upon receipt of such determination, give
prompt written notice of the determination to each holder of shares of Serics B Preferred Stock
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(©) Voting Richis.

(1) Except as set forth specifically below, each holder of s]slmres of the Series
B Preferred Stock shall be entitled to the mumber of votes egqual to the mllmber of shares of
Common Stock into which such shares of Serjes B Preferved Stock could be converted on the
record date for the vote or consent of shareholders, and shall have voting rights and powers
equal to the voting rights and powers of the Common Stock (except as othexwise expressly
provided herein or as required by Jaw, voting together with the Common Stocllc as a single class).
Each holder of shares of the Series B Preferred Stock shall be entitled to receive the same prior
notice of any stockholders’ meeting as provided to the holders of Common ook in accordance
with the bylaws of the Corparation, as well as prior notice of all stockholder |actions to be taken
by legally available means in liew of meeting. Fractiopal votes chall not, however, be permitted
and any fractional voting rights resulting from the above formuia (after aggregating all shares
into which shares of Series B Preferred Stock held by each bolder could be|converted) shall be
rounded down to the nearest whole anmber. Each holder of Comnion Stock shall be entitled one
(1) vote for cach share of Common Stock held.

(2) Until suck time as the Corporation has effected Qualified Public
Offering, so long as any Series B Preferred Stock is outstanding, notwithstanding any other
provision of the Corporation's Articles and in addition to any other rdgquired vote of the
stockholders of the Corporation, the affirmative vote of the holders of at least a majority of the
Series B Preferred Stock, voting as a separate class, at the time ocutstanding, given in person of
by proxy, either in writing without 2 meeting or by vote at any meeting called for the purpose,
shall be required in order to anthorize or effect:

1) any change to the rights, preferences, privileges|or powers of, or the
restrictions provided for the benefit of, the Series B Preferred Stock; or

) any amendment, modification or waiver of apy provision of these
Articles or the by-laws of the Corporation that would adversely affect the rights, powers of

preferences of the Series B Preferred Stock or any amendment to this Subsection (c) of these
Anticles.

(@  Comversion. The holders of the Series B Preferred Stock shall have conversion.
rights as follows: ) : :

(1)  Conversion Rate. For purposcs of this Subsection (d), the shares of Series
B Preferred Stock shall be converiible, at the times and under the conditions described in this
Subsection (d) hereafier, at the rate (the “Series B Conversion Rate”) of ne share of Series B
Preferred Stock to the number of shares of Common Stock that equals the quotient obtained by
dividing the Issue Price by the Series B Conversion Price (defined hereinafter). Thus, the
mmber of shares of Common Stock to which a holder of Series B Preferred Stock shall be
entitled npon any conversion provided for in this Subsection (d) shall be le product obtained by
muitiplying the Series B Conversion Rate by the number of shares of Series B Preferred Stock
being converted. The “Seties B Canversion Price” shall initially be equal ito the Issue Price, and
shall be subject to adjustment as provided hereafter in this Subsection (d). The initial Senies B

Conversion Rate shall be one share of Common Stack for one share of Series B Preferred Stock.
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(2)  Oprional Conversion. Each share of Series B Preferied Stock shall be
convertible, at the option of the holder thereof, at any time after the date o issuance of such
chare at the office of the Corporation or any transfer agent for such stock, intol Common Stock at
the then effective Series B Conversion Rate. Such conversion shall be deemed to have been
made immediately prior to the close of business on the date of the surrender o#' the shares of such
stock to be converted in accordance with the procedures described In Subsection (d)(4) below.

(3)  Awtomatic Conversion. Upon the closing, of, but effective immediately
prior to, the first sale in a Qualified Public Offering, every ontstanding |share of Series B
Preferred Stock shall automnatically be converted into Common Stock, at the then effective Serzes
E Conversion Rate. In any conversion pursuant to this Subsection (d)(3), such conversion shall
be automatic, without need for any further action by the holders of shares of Series B Preferred
Stock and regardless of whether the certificates representing such shares surrendered to the
Corporation or its transfer agent; provided, however, that the Corporation not be obligated
to issue certificates evidencing the shares of Common Stock. issuable upon shch conversion uptil
certificates evidencing such shares of Series B Preferred Stock so converted are surrendered to
the Corporation in accordance with the procedures described in Sub section (d}4) below. Upon
the conversion of the Series B Preferred Stock pursuant to this Subsection (d)(3), the Corporation
shall promptly send written notice thereof by registered or certified mail, return receipt
requested and postage prepaid, by hand delivery or by overnight delivery, to each holder of
record of Series B Preferred Stock at his or its address then shown on tbe records of the
Corporation, which notice shall state that certificates evidencing shares of Series B Prefeniwd
Stock must be surrendered at the office of the Corporation (or of s trhnsfer agent for the
Common Stock, if applicable) in the manner described in Subsection (d)(4) below.

No fractional shares of Common Stock shall be issued upon| conversion of Series
B Preferred Stock, In lieu of fractional shares, the Corporation shall pay tHerefor, at the time of
any conversion of Series B Preferred Stock as herein provided, an amonnt in cash equal to such
fraction multiplied by the then effective Serjes B Conversion Price payable as prompily as
possible when fands are legaily available therefore.

(&)  Mechanics of Conversion; Payment of Dividends, |Before any holder of
Series B Preferred Stock shall be entitled to receive certificates representing the shares of
Common Stock into which shares of Series B Preferred Stock are converted in accordance with
Subsections (4)(2) or (d)(3) above, such holder shall surrender the certificate or certificates for
quch shares of Series B Preferred Stock, duly endorsed, at the office of the|Corporation or of any
transfer agent for such stock, and shall pive written notice to the Corporation at such office of the
name or names in which such holder wishes the certificate or certificates for shares of Common
Stock to be issued, if different from the pame shown on the books and records of the
Corporation. Said copversion notice shall also contain such representations as may reasopably
be required by the Corporation to the effect that the shares to be received upon conversion are
not being acquired and will not be transferred in any way that might violate the then applicable
securities laws. The Corporation shall, as soon as practicable thereafien and in no event later
than thirty (30) days after the delivery of gaid certificates, issue and deliver at such office to such
holder of Series B Preferred Stock, or to the nominee or nominees of such holder as provided in
such notice, a certificate or centificates for the number of shares of Cammeon Stock to which such
holder shall be entitled as aforesaid. The person or PErsons eptitled to receive the shares of
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Common Stogk issuable upon & conversion pursuant o Subsections (d)(2) or ()(3) shail be
treated for all purposes as the record holder or holders of such shares of Compion Stock as of the
 effective date of copversion specified in such section. All certificates issued upon the exercise of
occurrence of the conversion shall contain a legend governing restrictions| upon such shares
imposed by law ox apreement of the holder or his or its predecessors. In addition, simultaneously
with any couversion, any deciared and unpaid dividends payable on. such Series B Preferred
Stock shall be paid by the Corporation to the holder of such stock.

(5)  Adjustment for Subdivisions or Combinations of Commnor Stoek; Stock
Dividends. Tn the event the Corporation at any time after the Original Issue Date of the Series B
Preferred Stock effects a subdivision or split of its Common Stack into al greater mumber of
shares of Common Stock or chall issue a stock dividend on the outstanding Common Stock
without an equivalent subdivision of split of, or dividend on, the Series B Prpferred Stock, then,
in such event, the Series B Conversion Price in effect immediately prior to such subdivision 0f
‘gplit or the issnance of such dividend shall be proportionately decreased| (and the Series B
Conversion Rate thus proportionately increased), effective at the close of buginess on the date of
such subdivision, split or dividend. in the event the Corporation at any time of from time to time
after the Original Issue Date of the Series B Preferred Stock effects a lcombination of the
outstanding Common Stock into 2 lesser oumber of shares without an equivalent combination of
the outstanding Series B Preferred Stock, then in such event the Series B Conversion Prce in
cffect immediately prior to such combination, shall be proporticnately increased (and the Series
R Conversion Rate thus proportionately decreased), effective at the close of business on the dale
of such combination.

(8&) Adjustmernt of Conversion Rate for Ditutive Issues.

O In the event the Coporation issues any Additional Shares of
Common Stock on or before May 23, 2002, ai a per share consideration less than the Seties B
Conversion Price then in effect, then the Series B Conversion Price shall be reduced to the price
(calculated to the nearest cenf) determined to be the per share considera.tim'?, if any, received, or
deemed to have been received, pursuant to Subsection (A)(6)(iii), by the Corporation upon. such
issuance of Additional Shares of Common Stock. o

If afier May 23, 2002, the Corporation jssues any dditional Shares of
Comumon Stock 2t & per share consideration less than the Series B Conyersion Price then in
effect, then the Series B Conversion Price shail be reduced, copcurrently with such issue, to the
price (calculated to the nearest cent) determined by multiplying the Series B Conversion Price by
a fraction, the numerator of which shall be the number of shares of Co lon Stock outstanding
immediately prior to such issue plus the rumber of shares of Common Sto which the aggregate
consideration received by the Corporation for the total oumber of Additionial Shares of Common
Stock so 15sued would purchase at such Series B Conversion Price in e.ffecit immediately prior to
such jssuance, and the denominator of which shall be the mumber of ghares of Common Stock
outstanding immediately prior 1o the issue plus the mumber of such Additional Shares of
Common Stock so issued. For the purpose of the above calenlation, the mumber of shares of
Common Stock outstanding immediately prior to such issue shall be calculated on a fully diluted
basis, as if all shares of Series A Prefetred Stock, Series B Preferred Stock, Series C Preferred
Stock and any and all other securities convestible into or exchangeable for Common Stock, had
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been fully converted into shares of Common. Stock immediately prior to such issuance, but not
including in such calculation (2) any outstanding warrants, options or other rights for the
purchase of shares of stock or convertible securities (and the resulting securities fully converted
into shares of Common Stock, if so convertible} as of such date; (b) any additional shares of
Commos Stock issuable with respact to shares of Series A Preferred Stock, Series B Preferred
Stock or Seres C Preferred Stock; or (¢) any and all other securities donvertible imto or
exchangeable for Common Stock, or outstanding optioms, Warraots or oOb rights for the
puschase of shares of stock or convertible securities, solely as a result of the aldjushnent of Series
B Conversion Price (or other conversion ratias) resulting from the issuance of the Additional
Shares of Common Stock causing the adjustment in question.

G)  With respect to the Series B Preferred Stock, “Additional Shares of
Copmon Stock” shall mean either (x) shares of Common Stock, or E) Common Stock

Equivalents; provided, however, that Additional Shares of Common Stock not include:

(&) chares of Common Stock issued upon the conversion of
shares of Series A Preferred Stock, Series B Preferred Stock or Series C Preferred Stock or the
issuance of the Exchange Shares;

8) shares of Common Stock pursuant to which the Series B

Conversion Price and the Series B Conversion Rate are adjusted under Subsection (d)(5) hereof
or shares of Common Stock pursnant to which the Series A Conversion Price end the Series A
Conversion Rate are adjusted under Section 4(e)(S) or shares of Common Stock pursuant to
which the Seres C Conversion Price and Series C Conversicn. Rate are adjusted under Section

6(d)(5);

< shares of Common Stock issued pursuant to the exchange,
conversion or exercise of amy Common Stock Equivalenis that have previously been

incorpotated into computations hereunder on the date when such Commoen Stock Equivalents
were issned;

@) shares of Common Stock issued or |issnable to officers,
directors, employees or management-level consultants being provided with options upon terms
and conditions similar to those provided to a corresponding mapagement el employee of the
Corporation to or of the Corporation pursuant to stock option agrecments, restticted stock
awards, warrants or siroilar arrangements approved by the Board of Directors, but not to excesd
seven million two hupdred thousand (7,200,000 shares of the Corporation’s Common Stock in
the aggresate; or

(E) shares of Common Stock issued or issmable in connection
with any equipment leasing or bank financing transactions provided the {lalue of the securities
issued or issuable in connection with apy such transaction shail not exceed ten percent (10%) of
the principal value of the fransaction, as approved by the Board of Directors.

(i) The per share consideration with respect t0 the sale or issuance of &
share of Common Stack shall be the price per share received by the Corporation, prior to the
payment of any expenses, commissions, discounts and other applicable costs. With respect {0

is5

FAY AUDIT NO. HOLDOULUUZLB
DALD2:31E607.2




09/17/2001 13:21 FAX 9547632438
_____________,-__——-—-————-—-—*——-—" o . HEoeir .

-FB.X AUDIT NO. HO01000100218

the sale or jssuance of Common Stock Equivalents that are convertible inta of exchangeable for
Common Stock without further consideration, the per share consideration shall be detenmined by
dividing the maxdimum numbes of shares (as set forth in the instrument relating thereto withont
regard to any provisions contained therein for subscquent adjustment of such number) of
Common Stock issuable with respect to such Common Stock Equivalems into the aggregaie
consideration received by the Corporation upon the sale or issuzance of such Commen Stock
Equivalenis. With respect to the issnance of other Common Stock Equiva.ﬂerrts, the per share
consideration shall be determined by dividing the maxixm, mmber of shares (as set forth in the
instrament relating thereto without regard to any provisions contained therein for subgequent
adjustment of such number) of Common Stock jssughle with respect to such Common Stock
Equivalepts into the aggregate consideration received by the Corperationl upon the sale or
sqquance of such Common Stock Equivalents plus the total consideratior receivable by the
Corporation upon the copversion ot exercise of such Common Stock Equivalents. The issnance
of Common Stock or Common Stock Equivalents for no consideration shall be deemed to be an
jssuapce at 2 per share comsideration of $.001. In connection with the sale or issuance of
Common Stock and/or Common Stock Equivalents for non-cash considerafion, the amount of
consideration shall be determined by the Board of Directots of the Corporation in good faith.

(iv)  Once any Additional Shares of Common Stock have been treated as
having been issued for the purpose of this Subsection (d)(6), they shall be treated as issued and

outstanding shares of Common Stock whenever aay subsequent calculations must be made
pursuant hereto.

(7y  Recapitalizations, Reorganizations, elc. In the event of any
recapitalization or reorganization other than a Deemed Liquidation, each sbare of Series B
Preferred Stock shall thereafter be copvertible into the kind and amount of shares of stock or
other securities or property that a holder of the number of shares of Common Stock of the
Corporation deliverable npon conversion of Series B Prefemred Stock Wo'ucjd have been entitled
upon such recapitalization or reorganization; and, in such case, appropriate adjnstment (as
determined in good faith by the Board of Directors) shall be made in the application of the
provisions set forth in this Subsection (d) with respect to the rights and interests thereafter of the
holders of Series B Preferred Stock, to the end that the provisions set forth [n this Subseciion {d)
ghall thereafter be applicable, as nearly as reasonably may be, in relation tp any shares of stock
or other property thereafter deliverable upon conversion of Series B Preferred Stock.

Section 6. The Designations granted to and imposed upon the Series C Prefeped
Stock are as follows:

(8)  Dividend Rights. The holders of Series C Preferred Stock shall be entitled to
receive, when, as and if declared by the Board of Directors out of funds le?gally available for that
purpose, cash dividends at the rate of eight percent (8%) per share per anonm, o the Issue Price
{the “Series C Dividends”). The Series C Dividends will not cumulate. Such Series C Dividends
shall be prior and in preference to any payment of any dividend on the Serdes A Preferred Stock
or the Common Stock and on 2 pari passu basis with the Series B Preferred Stock. No dividends
shall be paid on the Series A Preferred Stock or Common Stock of the Gorporation during any
fiscal year of the Corporation (other than & stock dividend pursuant b which the Series C
Conversion Price and Series C Conversion Rate are adjusted under Subsection (d)(5) hereof)
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until the Series B Dividends and Series C Dividends shall have been paid and set apart during
that fiscal year. The Board of Directors will not declave or pay any dividends on the Series B
Preferred Stock unless dividends are concurrently declared or paid on the Series C Preferred
Stock. Each holder of Series C Preferred Stock shall participate in any Jividend declared on the
Common Stock (other than a stock dividend pursuant to which the relevant Series C Conversion
Price and Series C Conversion Rate are adjusted under Subsection (d)(5) hereof) on a pro rata
basis in proportion to the number of shares of Common Stock which would be held of record by
such holder upon the comversion of all of the shares of Series C Preferred Stock under the
circumstances described in Sobsection (d) hereof on the record date for| such dividend or
distribution; provided, however, that no dividend shall be paid on shares jof Common Stock
unless the amount payable to the holders of the Series C Preferred Stock and Sexies B Preferred

Stock ‘with respect to such dividend (as deseribed above) bas been reserved for payment by the
Corporation.

(b)  Liguidation Rights.

(1) Inibe eventofa Liquidation or any merger, consolidation, acquisition,
sale of voting control or sale of substantially all the stock or assets of the Corporation in which,
the shareholders of the Corporation immediately before such irapsaction dxlnot own a majority
of the cuistanding shares of the surviving corporation (2 “Deemed Liquidation™) (provided that a
transfer of the proxy granted under Section 4 of the Fourth Amended and kstated Sharcholders
Agreement of the Corporation, dated June 2001, or any amendments thuﬂeof, to an executive
officer or a director of the Corporation shall not be a Deemed Liquidation), [the holders of Series
C Preferred Stock shall be entitled to receive, prior and in preference to any distribution of any of
the assets or fupds of this Corporation to the holders of the Series A Preferred Stock and the
Common Stock by reason of thejr ownership thereof and ona pari passa basis with the Series B
Preferred Stock, an amount per share equal to one (1) times the Issue Price] for each outsianding
share of Series C Preferred Stock (appropriately adjusted for any recapitalizations, stock
combinations, stock dividends, stock sphts and the like} pins an amount eqﬁal to all declared but
unpaid dividends on the Series C Preferred Stock.

(2)  TheBoard of Directors will pot make any distribations upon a Liquidation
or 2 Deemed Liquidation, unless distributions are concurrently made on the Series B Preferred
Stock and Series C Preferred Stock. If upon the oceurrence of Liguidation or a Deemed
Liguidation, the assets and funds of this Corporation legally available for distgbution to
stockholders by reason of their ownership of the stock of this Corporation shall be insufficient to
permit the payment to such holders of Series C Preferred Stock and Series B Preferved Stock of
the full aforementioned preferential amount, then the entire assets and funds of this Corporation
legally available for distribution shall be distribuied ratably among the bff]:lers of the Serics B
Preferred Stock and the Series C Preferred Stock in proportion to the preferential amount each
such helder is otherwise entitled to receive (two (2) fimes the Issue Price for the Series B
Preferred Stock, plus any declared but unpaid dividends, and ope (1) times the Issue Price for the
Series C Preferred Stock, plus any declared but unpaid dividends).

(3) If any of the assets of this Corporation. are to be distributed under
Sections 4(c) or 5(b), or for any purpose, in a form other thap, cash, then|the Board of Directors
shall promptly determine in good faith the value of the assets to be distributed to the holders of
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Qerjes C Preferred Stock. This Corporation shall, upon receipt of such determination, give
prompt written notice of the determination to each holder of shares of Series C Preferred Stock.

()  Voting Rights,

(1)  Except as set forih specifically below, each holder of slhares of the Series
C Preferred Stock shall be entitled to the mumber of votes equal to the mimber of shares of
Common Stock into which such shares of Series C Preferred Stock could be converted on the
record date for the vote or consent of sharebolders, and ghall have voting) rights and powers
equal to the voting rights and powers of the Common Stock (except as otherwise expressly
provided herein or as required by law, voting together with the Common Stock as a single class),
Each holder of shares of the Series C Preferred Stock shall be entitled to rez ive the same prior
notice of any stockholders’ meeting as provided to the holders of Common tock ip accordance
with the bylaws of the Corporation, as well as prior notice of all stockholder actions to be taken
by legally available means in fien of meeting. Fractional votes shall not, however, be permitted
and any fractionsl voting rights resulting from the above formmla (after aggregating all shares
into which shares of Series C Preferred Stock beld by each holder could be|converted) shall be
rounded down to the nearest whole mumber. Each holder of Common Stock shall be entitled one
(1) vote for each share of Common Stock held.

() Untd such time as the Corporation has effected |[a Qualified Public
Offering, so long as any Seties C Preferred Stock is outstanding, notwithstanding any other
provision of the Corporation's Articles and in addition to any other required vote of the
stockholders of the Corporation, the affirmative vote of the holders of at least a majority of the
Series C Prefarred Stock, voting as a separate class, at the time outstanding, given in person or
by proxy, either in writing without a meeting or by vote at any meeting called for the purpose,
shall be required in order to authorize or effect:

® any change to the rights, preferences, privileges or powers of, or the
restrictions provided for the benefit of, the Series C Preferred Stock; or

@ any amendment, medification or waiver of any provision of these
Articles or the by-laws of the Corporation that would adversely affect the rights, powers or

preferences of the Series C Preferred Stock or any amendment to this Subsection (¢) of these
Articles,

(d) Conversion. The holders of the Series C Preferred Stock shall have conversion
rights as follows:

(1)  Conversion Rate. For purposes of this Subsection (d), the shares of Series

C Preferred Stock shall be convertible, at the times and under the conditions described in this
Subsection (d) hereafter, at the rate (the “Segies ¢ Conversion Rate™) of pne share of Series C
Preferred Stock to the mumber of shares of Common Stock that equals the quotient obtained by
dividing the Issue Price by the Series C Conversion Price (defined bereinafter). Thus, the
sumber of shares of Common Stock to which a holder of Series C Preferred Stock shall be
entitled upon any conversion provided for in this Subsection (d) shall be the product obtained by
saltiplying the Series C Conversion Rate by the mumber of shares of Series C Preferred Stock
18
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being converted. The “Geries C Conversion Price” shall initially be equal to the Issue Price, and
shall be subject to adjustment as provided hereafter in this Subsection (d). The initial Series c
Conversion Rate shall be one share of Common Stoack for one share of Seriey € Preferred Stock.

(2)  Optional Conversion. Fach share of Series C Preferred Stock shall be
convertible, at the option of the holder thereof, at any time after the date of issuance of such
share at the office of the Corporation or 20y transfer agent for such stock, intd Commeon Stock at
+he then effective Series C Conversion Rate. Such copversion shall be deemed to have been
made immediately prior to the close of business on the date of the surrender o the shares of such
stock to be converted in accordance with the procedures deseribed in Sybsection (d)(4) below.

(3) Awlomatic Conversion. Upon the closing of, but effective immediately
prior to, the first sale in a Qualified Public Offering, every outstanding| share of Series C
Prefered Stock shall automatically be converted into Common Stock at the t effective Series
C Conversion Rate. In any conversion pursuant o this Subsection (d)(3), such. copversion shall
e automatic, without need for any further action by the holders of shares of Series C Preferred
Stock and regardless of whether the certificates representing such shares are sorrendered to the
Corporation. or its transfer agent; provided, however, that the Corporation. sl;]nall not be cbligated
to issue certificates evidencing the shares of Common Stock issuable upon xch conversion nmtil
certificates evidencing such shares of Series C Preferred Stock so converted are surcendered {0
{he Corporation in accordance with the procedures described in Subsection|(d)(4) below. Upon
the conversion of the Series C Prefetred Stock pursuant to this Subsection (d)(3), the Corparation
shall promptly send written notice thereof, by registered or certified |mail retum receipt
requested and postage prepaid, by hand delivery or by overnight delivery, to each holder of
record of Series C Preferred Stock at his or its address then shown on the records of the
Corporation, which notice shall state that certificates evidencing shares of Series C Preferred
Stack must be surrendered at the office of the Corporation (or of its t:ransfer agent for the
Common Stock, if applicable) in the manner described in Subsection (d)(4) pelow.

No fractions! shares of Common Stock shiall be issued upon copversion of Series
C Preferred Stock. In lien of fractional shares, the Corporation shall pay erefor, at the time of
any conversion of Series C Prefemred Stock as herein provided, an amount/in cash equal to such
fraction mudltiplied by the then effective Series C Conversion Price payable as promptly as
possible when funds are legally available therefore.

(4)  Mechanics of Conversion; Payment of Dividends. |Before any holder of
Series C Preferred Stock shall be entitled to receive certificates representing the shares of
Common Stock into which shares of Series C preferred Stock are converted in accordance with
Subsections (d)(2) or (d)(3) above, such holder shall surrender the certificate or certificates for
gquch shares of Series C Preferred Stock, dnly endorsed, at the office of tth[ Corporation or of any
transfer agent for such stock, and shall give written notice to the Corporation at such office of the
neme or names in which such holder wishes the certificate or certificates for shares of Common.
Stack to be issoed, if different from the pame shown op the books and records of the
Corporation. Said conversion potice shall also contain such representations as may reasonably
be required by the Corporation o the effect that the shares to be received upon conversion are
not being acquired and will not be transferred in any way that might violate the then applicable
securities laws. The Corporation shall, as socn as practicable thereafter and in no event later
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than thirty (30) days after the delivery of said certificates, issue and deliver at such office to snch
holder of Series C Preferred Stock, or to the nominee or nominees of such bolder as provided in
such notice, a certificate or certificates for the number of shares of Common $ tock: to ‘which such
holder shall be entitled as aforeszid, The person or persons entitled to receive the shares of
Common Stock issuable upon a conversion pursuapnt fo Subsections (d)(2) or (d)(3) shall be
treated for all purposes as the record holder or hotders of such shares of Common Stock as of the
effective date of conversion specified in such section. All certificates issued upon the exercise or
occurrence of the conversion shall contain a legend governing restrictions; upon such shares
imposed by law or agreement of the holder or his or its predecessors. In additton, simultaneously
with any conversion, amy declared and unpaid dividends payable on such Series C Preferred
Stock shall be paid by the Corporation to the holder of such stock.

(5)  Adjustment for Subdivisions or Combinations of Copanon Stock; Stock
Dividends. In the event the Corporation at any time afier the Original Issue Date of the Serjes C
Preferred Stock effects a gubdivision or split of its Common Stock into 4 greater numbet of
shares of Common Stock or shall issue a stock dividend on the outstandilng Commaon Stock
without an equivalent subdivision or split of, or dividend on, the Series C Preferred Stock, then,
in such event, the Series C Conversion Price in effect immediately prior 'ﬂzuch subdivision or
split or the issuance of such dividend shail be proportionately decreased (and the Series C
Conversion Rate thus proportionately increased), effective at the close of business on the date of
such subdivision, split ar dividend. In the event the Corporation at any time pr from time to time
afier the Original Issuc Date of the Series C Preferred Stock effecis a [combination of the
outsignding Common Stock into a legser number of shares without an equivalent combination of
the outstanding Series C Preferred Stock, thep in such event the Series C |Conversion Price in
effect jmmediately prior to such combination, shall be proportionately inereased (and the Series
C Convergion Rate thus proportionstely decreased), effective at the close of|business on the date
of such combination.

(6)  Adjustment of Conversion Raie for Dilutive Issues.

()] In the event the Corporation issues any Additional Shares of
Common Stock an or before May 23, 2002, at a per share consideration Jkss than the Series C
Conversion. Price then in effect, then the Series C Comversion Price shall be reduced by an
amount (calculated to the nearest cent) equal to 66.67% of the amount by which the Serics B
Conversion Piice was rednced pursuant to Sectinn 5(d)(6) of this Article W in. connection with
such issnance of Additional Shares of Common Stock.

If after May 23, 2002, the Corporation issues any Additional Shares of
Common Stock at a per share consideration less than the Series € Conversion Price then in
effect, then the Series C Conversion Price shall be reduced, concurrently with such issue, to the
price (calcolated to the nearest cent) determined by multiplyiog the Series ¢ Conversion Price by
a fraction, the pumerator of which shall be the number of shares of Common Stock outstanding
immediately prior to such issue plus the numober of shares of Comanon, Stodk which the aggregate
consideration received by the Corporation for the total number of Additional Shares of Common
Stock so issued ‘would purchase at such Series C Conversion Price in effect immediately priof to
such issuance, and the denominaior of which shall be the mmmber of shares of Common Stock
outstanding immediately prior to the issue plus the pumber of such |Additiopal Shares of
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Common Stock so issued. For the purpose of the zbove calculation, the namber of shares of
Common Stock outstanding immediately prior to such issue shatl be calculated on a fully diluted
basis, as if all shares of Series A Preferred Stock, Series B Preferred Stock, Semes C Preferred
Stock and any and all other securities convertible into or exchapgeable for Common Stock, had
been fully converted into sheres of Common Stock immediately prior to such issuance, but not
including in such calculation (a) any outstanding warrants, options or other rights for the
purchase of shares of stock or convertible securities (and the resulting securities fully converted
into shares of Common Stock, if so convertible) as of such date; (b) any additional shares of
Common Stock issuable with respect to shares of Series A Preferred Stock, Series B Preferred
Stock or Seres C Preferred Stock; or (c) any and all other securities convertible into or
exchangeable for Common Stock, or outstanding opiions, warrants or other rights for the
purchase of shares of stock or convertible securities, solely as a result of the adjustment of Series
C Conversion Price (or other conversion ratios) resulting from the issnance of the Additional
Shares of Common Stock causing the adjustment in question.

()  With respect to the Serics C Preferred Stock, “Additional Shares of
Common_Stock” shall mean either (x)sbares of Common Stock, or (y) Common Stock
Equivalents; provided, however, that Additional Shares of Common Stock shall not include:

&) ghares of Common Stock issued upon the conversion of
shares of Series A Preferred Stock, Series B Preferred Stock or Series C Preferred Stock or the
issuance of the Exchange Shares;

®) shares of Common. Stock pursuant to which the Series C
Conversion Price and the Series C Conversion Rate are adjusted under Subseetion {)(5) bereof
or shares of Common Stock pursuant to which the Series A Conversion Price and the Series A
Conversion Rate are adjusted under Subsection (e)(5) hereof or shares of Common Stock

pursuant to which the Series B Conversion Price and Series B Conversion Rate is adjusted nnder
Subsection 5(d)(5);

© shares of Common Stock issued pursuant to the exchange,
copversion or exereise of any Common Stock Equivalents that have previously been

incorporated into computations hereunder on the date when such Common Stock Equivalents
were issued;

- (D) shares of Common Stock issued or issuable to officers,
directors, employees or management-fevel consultants being provided with options upon terms
and conditions similar to those provided to a comesponding managemert level employee of the
Corporation. to or of the Corporation pursuant to stock option agreements, restricted stock
awards, warrants or similar arrangements approved by the Board of Directors; or

shares of Common Stock issued or issuable in connection
with any equipment leasing or bank financing transactions provided the value of the secnrities
issued or issuable in conmection with any such transaction shail not exceed ten percent (10%) of
the principal vatue of the transaction, as approved by the Board of Directors.
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(i) The per share consideration. with respect to the sale or issuance ofa
share of Common Stock shall be the price per share recetved by the Corporation, prior o the
payment of any expenses, commissions, discounts and other applicable costs. With respect to
the sale or issuance of Common Stock Equivalents that are convertible into or exchangeable for
Common Stock without further consideration, the per share consideration shatl be determined by
dividing the maximum number of shares (as set forth in the instrument relating therste without
regard fo any provisions contained therein for subsequent adjustment of such number) of
Common Stack issuable with respect to sach Common Siock Equivalents into the aggregate
consideration received by the Corporation vpor the sale or issuance of such Common Stock

ivalents. ‘With respect to the issuance of other Commen Stock Equivalents, the per share
cansideration shall be determined by dividing the maximnm oumber of shares (as set forth in the
instrument relating thereto without regard to any provisions contained therein for subseguent
adjustwent of such number) of Common Stock issuable with respect to such Common Stock
Bquivalents into the aggregate consideration received by the Corporation vpon the pale or
issuance of such Common Stock Equivalents plus the total copsideration receivable by the
Corporation upon the conversion or exercise of such Common Stock Equivalents. The issuance
of Common Stock or Common Stock Equivalents for no consideration shall be deemed to be an
issuance at a per share comsideration of §.001. TIn connection. with the sale or issuance of
Common Stock and/or Common Stock Equivalents for non-cash consideration, the amount of

ennsideration shall be determined by the Board of Directors of the Corporation in good faith.

(iv)  Once any Additional Shares of Common Stock have been treated as
having been issued for the purpese of this Subsection (4)(6), they sball be treated as issued and.

outstanding shares of Common Stock whenever aoy subsequent calculations must be made
pursuant hereto.

(7)  Recapitalizations, Reorgouizatiols, eic. Tn the event of any
recapitalization or reorganjzation other than a Deemed Lignidation, each share of Series C
Preforred Stock shall thereafter be convertible into the kind and amount of shares of stock or
other securities or property that a holder of the mumber of shares of Commen Stock of the
Corporation deliverable upon conversion of Series C Preferred Stock would have been entitled
upon such recapitalization or reorganization; and, in such case, approptiate adjustment (as
determined in good faith by the Board of Directors) shall be made in the application of the
provisions set forth in this Subsection (d) with respect to the rights and interests thereafier of the
holders of Series C Prefirred Stock, to the end that the provisions set forth in this Subsection (d)
shall thereafter be applicable, as nearly as reasonably may be, in relation to any shares of stock
or other property thereafier deliverable upon conversion of Series C Preferred Stock.

Section 7. Terms applicable to Series A Preferred Stock, Series B Preferred Stock and
Series C Preferred Stock. i -

(1)  De Minimis Adjusiments. No adjustment to the Series A Conversion
Price, Series B Conversion Price or Series C Conversion Price (and, thereby, the respective
Geries A Conversion Rate, Series B Conversion Rate or Serles C Conversion Rate) shall be made
if such adjustment would resuli in a change in the Series A Conversion Price, Series B
Conversion Price or Series C Conversion Price of less than $.01. Any adjustment of less than
$.01 that is pot made shall be carried forward and shall be made at the time of and together with
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any subsequent adjustment that, ona cummulative bagis, amounts to an adjustment of $.01 or more
in the Series A Conversion Price, Series B Conversion Price or Series C Conversion Price.

, (2) No Impairment. The Corporation shall pot, by smendment of these
Articles or its bylaws or through any reorganization, transfer of assets, consolidation, merger,
dissolution, issue or sale of securities or any other voluntary action, avoid or seek to avoid the
observance or performance of any of the terms to be observed or performed hereunder by the
Corporation, but shall at all times in good faith assist in the carrying out of all the provisions of
Sections 4(e), 5(d) and 6(d) and in the taking of all such actionh as may be necessary or
appropriate in order to protect the respective conversion rights of the holders of the Series A
Preferred Stock, Series B Preferred Stock and Series C Preferred Stock against impairmient.

(3)  Ceriificate as fo Adjusiments. Upon the occusrence of each adjustment or
readjustment of the Series A Conversion Price, Series B Conversion Price or Series C
Conversion. Price pursuant to Section 4(c) or 5(d) or 6(d), the Corparation at jts expense shall
promptly compute such adjustinent or readjustment in accordance with the terms hereof and
cause independent public accountants selected by the Corporation. to verify such computation
and prepare and furnish to each holder of Series A Preferred Stock, Series B Preferred Stock or
Series C Preferred Stock, as applicable, a certificate setting forth such adjustment or
readjustment and showing in detail the facts upon which snch adjustment or readjustment is
based. The Corporation shall, npon. the written request at any time of any holder of Series A
Preferred Stock, Series B Preferred Stock or Series C Preferred Stock, fittnish or cause fo be
furnished to such holder a like certificate setting forth (i) such adjustments and readjustments,
(i) the Series A Preferred Stock, Seres B Conversion Price or Series C Conversion Price and the
Series A Conversion Rate, the Series B Conversion Rate or Series C Conversion Rate, as
applicable, at that time in effect, and (iif) the mumber of shares of Commeon Stock and the
amount, if any, of other property that at that tfime would be received upon the conversion of
Series A Preferred Stock, Seres B Preferred Stock or Series C Preferred Stock.

(4)  Reservation of Stock Issuable Upon Conversion. The Corporation shall at
all times reserve and keep available out of its authorized but unissued shares of Common Stock
solely for the purpose of effecting the conversion of the shares of the Series A Preferred Stock,
Series B Preferred Stock apd Series C Preferred Stock such number of its shares of Common
Stock as shall from time to time be sufficient ta effect the conversion of all outstanding ghares of
the Series A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock; and if at
any time the number of anthorized but unissued shares of Comuion Stock shall be insufficient to
effect the conversion of all then outstanding shares of the Series A Preferred Stock, Serics B
Preferred Stock and Series C Preferred Stock, the Corporation shall take-such corporate action as
may, in the opinion of its counsel, be necessary to increase its authorized but unissued shares of
Common Stock to such nnmber of shares as shall be sufficient for such purpose.

3) Notices. Any notice required by the provisions hereof to be given to the .
holders of shares of Series A Preferred Stock, Series B Preferred Stock or Series C Preferred
Stock shall be deemed given on the third business day following (and not including) the date on
which such notice is deposited in the United States mail, first-class, postage prepaid, and
addressed to each holder of record at his address appearing on the books of the Corporation
Notice by any other means shall not be deemed effective until acmally received.
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ARTICLE V.— SPECIAL M EETINGS OF SHAREHOLDERS

Special meetings of the shareholders, for any purpose or purposes, shall be called by the
Chairman of the Board, the President or at the request in wiiting of the holders of not less than
twenty-five percent of all the outstanding shares of this Corporation entitled to vote at the
meeting. Such written request shall state the purpose or purposes of the meeting and shall be
delivered at the principal office of the Corporation addressed to the Chairman of the Board, the
President or the Secretary. No business other than that stated in the notice of a special meeting

ghall be transacted thereat.

3L ELTITI PN T e e

ARTICLE VI.— NOMINATION OF NRECTORS

Section 1. Only persons who are nominated in accordance with the following
procednres shall be eligible for election as directors of the Corporation. Nominations of persons
for election to the Board of Directors may be made at any anmual meeting of shareholders, or at
any special meeting of shareholders called for the purpose of electing directors, (8) by or at the
direction of the Board of Directors or (b) by any shareholder of the Corporation (i) who is 2
shareholder of record on the date of the giving of the notice provided for in this Article VI and
on the record date for the determination of shareholders emtitled to vote at such meeting and (ii)
who complies with the notice procedures set forth in this Article VI. In addition to any otber
applicable requirements, for 2 nomination to be made by a shareholder pursuant to clause (b) of
this Section 1, such shareholder must have given timely potice thereof in proper wiitten form to
the Secretary of the Corporation.

Section 2. To be timely, a shareholder’s notice to the Secretary pursuant to clause (i)
of Section. 1(b) of this Article VI must be delivered or mailed and received at the principal office
of the Corporation (&) in the case of an annual meeting, not less than 90 days vor more than 120
days ptior to the anniversary date of the immediately precéding anmal meeting of shareholders;
provided, however, that in the event that the annuat meeting is called for a date that is not within
30 days before or after such anmiversary date, notice by the ghareholider in order to be timely
must be so received not Iater than the close of business on the tenth day following the day on
which such notice of the date of the annual meeting is mailed or such public disclosure of the
date of the annual meeting is made, whichever first occurs, or (b) in the case of a special meeting
of shareholders called for the purpose of electing directors, not later than the close of business on
the tenth day following the day on which notice of the date of the specizl meeting is mailed or
public disclosure of the date of the special meeting is made, whichever first accurs.

Section 3. To be in proper written form, a shareholder’s notice to the Secretary
pursuant to clanse (ii) of Section 1(b) of this Article VI must set forth (a) as to esch person
whom the shareholder proposes to nominate for election as a director, (i) the name, age, business
address and residence address of the person, (if) the principal occupation or employment of the
person, (i) the number of shares of capital stock of the Corporation which are owped
beneficially or of record by the person and (iv) any other information relating to the person that
would be required to be disclosed in a proxy statement or other filings required to be made in
connection with solicitations of proxies for election of directors pursuant to Section 14 of the
Securities Fxchange Act of 1934, as zmended (the “Exchange Act”) and the rules and
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regulations promuigated therenpder, and (b) as to the shareholder giving the notice, (i) the name
and record address of such shareholder, {if) the oumber of shares of capital stock of the
Corporation which are owned beneficially or of record, by such shareholder, together with
evidence reasonably satisfactory to the Secretary of such beneficial ownership, (iii) a description
of all arrangements or understandings between such shareholder and each proposed nominee and
any other person Of persons (including their names) pursuant to which the nomination(s) are to
be made by such shareholder, (iv) a representation that such shareholder intends to appear in
person or by proxy at the meeting to nominate the persons named in its notice and (v) any other
information relating to such shareholder that would be required to be disclosed in a proxy
statement or other filings required to be made in connection. with solicitations of prozies for
clection of directors pursuant to Section 14 of the Exchange Act and the rules and regulations

prommulgated thereunder.
Section4.  No person shail be eligible for election as a director of the Corporation

unless nominated in accordance with the procedures set forth in this Article VLI If the Chairman
of the Meeting determines thai a nomination was not made in accordance with the foregoing
procedures, then the Chairman of the Meeting shall declare to the meeting that the nomination
was defective and such defective pomination shall be disregarded.

ARTICLE VIL— NEW BUSINESS

Section 1. To be properly brought before the annual meeting of sbareholders,
business must be either {a) specified in the potice of meeting (or any supplement thereto) given
by or at the direction of the Board of Directors, (b) otherwise properly brought before the
meeting by or at the direction of the Board of Directors or (¢) otherwise properly brought before
the meeting by any shareholder of the Corporation (i) who 1s a shareholder of record on the date
of the giving of the notice provided for in this Atticle VII and on the record date for the
determination of shareholders entitled to vote at such meeting and (i) who complies with the
notice procedures set forth in this Article VII. In addition to any other applicable requirements,
including but pot limited to the requirements of Rule 142-3 promulgated by the Securities and
Exchange Commissiop under the Exchange Act, for business to be properly brought before an
annual meeting by a shareholder pursuant to clause (¢) of this Section 1, such shareholder must
have given timely notice thereof in proper written form to the Secretary of the Corporation.

ection 2. To be tinely,  shareholder’s notice to the Secretary pursuant o clause (c)
of Section 1 of this Article VII must be delivered to or mailed and received at the principal office -
of the Corporation, not less than 90 days nor more than 120 days prior to the anniversary date of
the immediately preceding annual meeting of shareholders; provided, however, that in the event
+hat the aprmal meeting is called for a date that is not within 30 days before or after such
anniversary date, notice by the shareholder in order to be timely must be so received no later thag
the cloge of business on the tenth day following the day on which such nofice of the date of the

anoual meeting is mailed or such public disclosure of the date of the annual meeting is made,
whichever first ocours.

Section 3. To be in proper written form, a shareholder’s notice to the Secretary
pursuant to clause () of Section 1 of this Article VI mmst set forth as to each matter such
shareholder proposes to bring before the annual meeting () a brief description of the business
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desired to be brought before the meeting and the reasons for conducting such. business at the
meeting, {b) the name and record address of such shareholder, (¢) the number of shares of capital
stock of the Corporation which are owned beneficially or of record by such shareholder, together
with evidence reasonably satisfactory to the Secretary of such beneficial ownership, (d) 2
description of all arrangements or wnderstandings between such shareholder and any other person
or persons (including their names) in connection with the proposal of such business by such
shareholder and any material interest of such shareholder in such business, (€) a representation
that sach shareholder intends to appear in person or by proxy at the anmal meeting to bring such
business before the meeting and (f) any matexial interest of the shareholder proposing to bring

such business before such meeting (or any other stockholders known to be supporting such
proposal) in such proposal,

Section 4. Notwithstanding anything in these Fifth Amended and Restated Articles of
Incorporation to the comtrary, no business shall be conducted at the annual meeting of
sharsholders except business brought before such meeting in accordance with the procedures set
forth in this Article VIL provided, however, that, once business has been properly brought before
such meeting in accordance with such procedures, nothing in this Article VII shall be deemed o
preclude discussion by any shareholder of any such busipess. If the Chairman of the Meeting
determines that business was not properly brought before the meeting in accordance with the
foregoing procedures, then the Chairman shall declars to the meeting that the business was not
properly brought before the meeting and such business shall not be transacted.

ARTICLE VITI.- BOARD OF DIRECTORS

Section 1. The Board of Directors of the Corporation shall be comprised of not less
than one, nor more than ten, directors, the exact mumber of directors to be determined from time
to time by the vote of the Board of Directars of the Corporation at a meeting thereof.

Section 2. Any vacancy on the Board of Directors of this Corporation, inchiding a
vacancy resulting from an increase in the number of directors, shall be filled by the affirmative
vote of 2 majority of the directors then in office, although less than a guorum, or by a sole
remaining director, and the directors so chosen shall bold office until the next annual election of
divectors by the shareholders and until their successors are duly elected and qualified or until
their death, resignation or removal.

ARTICLE IX. — SUPERMAJORITY APPROVAL REQUIREMENTS

Notwithstanding any other provision (except as set forth in Article XII) of these Fifth
Amended and Restated Articles of Incorporation, the affirmative vote of the holders of shares
representing at least two-thirds of the outstanding shares of this Corporation entitled to vote shall
be required in all matters where shareholder action is required by the Florida Business
Corporation Act other than for the election of directors; provided, however, that such two-thirds

voting requirement shall not be applicable if’ such matters have been first approved by the Board
of Directors of this Corporation.
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ARTICLE TX.— BYLAWS

AN A s

The power to alter, amend or repeal the Bylaws of this Corporation shall be vested in
each of the Board of Directors and the chareholders of this Corporation. In order for the
shareholders of thiy Corporation to approve a proposal to alter, amend or repeal the Bylaws, such
proposal shall require, in addition to other applicable requirements of these Fifth Amended and
Restated Articles of Incorporation and of law, the affirmative vote of the holders of shares
representing at lest two-thirds of the outstanding shares of this Corporation entitled to vote;
provided, however, that such two-thirds voting requirement shall not be applicable if such
proposal has been first approved by the Board of Directors of this Corporation.

ARTICLE X.— INDEMNIFICATION

Section 1. The Corporation shall indemnify to the fullest extent permitted by law aoy
person who was or is a party o is threatened to be made a party to any threatened, pending or
completed action, suit, or proceeding, whether civil, criminal, administrative or investigative by
reason of the fact that he or she is or was serving as a director, officer, emplayee or agent of this
Corporation or serving in any other capacity with another corporation, partnership, joiot veniuxe,
trust or other enterprise at the request of this Corporation, against expenses (including attorneys’
fees), judgmends, fines and amounts paid iu settiement actually apd reasonably incurred by him
or her in copnection with such action, suit or proceeding if he or she acted in good faith and in a
manner he or she reasonably believed to be in or not opposed to the best interests of the
corporation, and, with respect to any criminal action or proceeding, had no reasonable cause to
believe his or her conduct was unlawful.

Bection 2. Expenses incurred in defending 2 civil or crminal action, suit, or
proceeding shall (in the case of any action, suit or proceeding against a director of the
Corporation) or may (iu the case of any action, suit or proceeding against an officer, trustee,
employee or agent of the Corporation) be paid by the Corporation in advance of the final
disposition of such actiom, suit or proceeding as anthorized by the Board of Direciors upon
receipt of an undertaking by or on behalf of the indenpified person. to repay such amount if it
shail ultimately be determined that he or she is not entified to be indemnified by the Corporation
as authorized in this Article X1.

Section 3. The indemnification and otber rights set forth in this Article XI shall not
be exclusive of any provisions with respect thereto in the Bylaws or any other comfract or

apreement between this Corporation and amy officer, director, employee or agent of this
Corporation.

Section 4. Neither the amepdment nor repeal of any of the provisions of this
Article XT nor the adoption of any provisions of these Articles incopsistent with any provision of
this Article XI shall eliminate or reduce the effect of the provisions of this Atticle X in respect
of any matter occurting prior to sach amendent, repeal or adoption of an inconsistent provision
in respect of any cause of action, suit or claim relsting to any such matter which would have
given rise to a right of indemnification or ripht to receive cxpenses pursaant to the provisions of
this Article XJ if such provision had not been so emended or repealed or if a provision
inconsistent therewith had not been so adopted.
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ARTICLE XJ— AMENDMENT

Notwithstanding any otber provision of these Articles, the affirmative vote of the holders
of shares representing at least two-thirds of the outstanding shares of this Corporation eptitled to
vote shall be required to amend in any respeet, alter or repeal this Article XTI, or Articles V, VL,

VI, VI, TX and X hereof.
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IN WITNESS WHEREOF, Seisint, Tnc., has caused this Fifth Articles of Restatement to
be executed this [ Hhiday of September, 2001, by a duly authorized officer.

SEISINT, INC.

By:&&%/ M/w\h/

Dale H. Remmer
President and Chief Executive Officer
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