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ARTICLES OF MERGER O
of TR S T
CYBEAR, INC. e P
(a Florida corporation), Il o o=
an My - E
. CAPITAL CORP. "‘j_‘}; = tti
(a Florida corporation) s e U7
=2 e
g e
Pursuant to the provisions of Section 607.1105 of the Florida Business Corporation AT,
EAR, TNC., a Florid2 corporation (the “Surviving Corporation’™), CYBEAR CAPITAL
CORP., a Florida corporation (the «Disappearing Corporation”), herehy file these Articles of Mergsr
providing a5 follows:
1. Plap o _ Attached as Exhibit A is a copy of the Mezet Agreement and Plan
of Reorganization, dated as of July 15, 1998 between CyBear, In¢, the Surviving Corporation, which
is an indirect subsidiary of Andrx Coxporation, a Florida cotporation; 1997 Corp., 2 Delaware
and CyBear Capitat Corp-, the Disappearing Corporation SeHing forth the plan of merger
} on with and into the Surviving Corporation (the

corporation;
istion of the Disappeaniig Corporath

and Teo

“Merger Agreement’ ).

2. Eefective Time. The merger of the Disappeariof Carporation with and into the
Surviving Corporation in accordance with the Merger Agreement 1s 0 become effective 28 of the
date on which these Articles of Merger ars filed by the Florida Department of State.

’ 3. Adoption of Plan of Merger. The Merger Agreement Was approved and adopted by
its shareholders of the Disappearing Cotporation by written consent dated on oF about July 15, 1998,
and approved by the its sharcholders of the Surviving Corporation by written consent dated oR OF
about July 15, 1998.

4. Amendment of Axticles of Tncorporation. Article 1 of the Articles of Incorpoid ion of
the Surviving Corporation shalt be amended in its enfirely to read as follows:
uThe name of the Corporation is CyBear, Inc. (FL).”

THLS DOCUMENT PREPARED BY:
MICHAEL KARSCH, ESQUIRE
FL BAR NO. 132195

PBROAD AND CASSEL

201 S. Biscayue Boulevard, Svite 3000

Miarai, FL 33131 HaToo00 21323

{305) 373-942
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EXHIBIT A

st

MERGER AGREEMENT AND PLAN OF REORGANIZATION made a5 of the
15th day of July, 199%, by and between CyBear, Inc., 2 Plorida corporation (“CyBear™), which is &1
sndirect subsidiary of Andrx Corporation, 2 Florida corporation (“Andix”) having its principal plece
of busigess at 4001 Southwest 470 Avenue, Port Lapderdale, Florida 33314, 1997 Comp., 2
Delaware corporation having its principal olace of business at 315 West 106th Street, New Yok,
N.Y. 10025 (“1997 Corp™) and CyBear Capital Corp. 2 Florida corporation o be formed having 1S

principal place of busiuess at 315 West 106th Street, New York, NY. 10025 (“Mergexce”).

WHEREAS, 1097 Cotp is authorized to issue 10,000,000 shares (1997 Corp.
Shares”) of its common stock, par valve 5.001 per share (the #1997 Corp. Common Stock™), of
which 45,000 shares are issued and owtstanding on \he date hereof (the “Outstanding 1997 Corp.

Shares™), and

WHEREAS, CyBear is authorized to issue 25,000,000 shares (the “CyBear Common
Shares™ of its common stock, par value £.001 par vajue (“CyBear Common Stock™), of which
13,000,000 will be issued and outstanding jmmediately prior to the Closing (as defined in Section 1)

(the “Ontstanding CyBear Common Shares™), and

WHEREAS, Mergerco is 2 wholly owned subsidiary of 1997 Co1p- and is authorized
to issuc 100 shares of its common stock, £.001 par value (“Mergerco Shares”), all of which

Mergerco Shares are owned by 1997 Corp., znd

WEEREAS, the respective Boards of Dirsctors of CyBear, 1997 Corp-, Andrx and
Mergerco deem jt advisable and generaily 1o the advantage and welfare of CyBear and Mergercd and
their respective sharcholders that Mergerco be me:géd with and into CyBear under the terms and

conditions hercinafter set forth (the “Merger), the Merger to be effocted pursuant to the Florida

HaooCO 21823

w4124 4

£8rco d

_ 1TA 31604400 I3 £2:8T 8656T-FE-NDN



Ho8000021823
Business Corporation Law and to be 2 tax free reorganization under Section 368(a)(1)(A) of the

Internal Revenue Code of 1986, as amended (the “Code™), and

WHEREAS, it is contemplated that prior to the effective date of the Merger (the
“Effective Date™), 1997 Corp. will declare and distribute a stock dividend of five additional shazes of
1997 Corp. Conmmon Steck for each OQuistanding 1997 Corp. Share (the “Stock Dividend™),

NOW, THEREFORE, in considetation of the premises, the parties herero do

mutually agree as follows:

1. Voteon Merger.l

(@)  As soon as practicable after the date hereof, but in no event after
October 15, 1998, 1997 Corp. shall cause a special meeting of its sharsholders to be held to
consider and vote upon the transactions contemplated by this agreement, including but not
Limited to the Merger, the change of 1997 Corp.’s name to “CyBear, Inc.”, the authorization of
additional 1987 Corp. shares, and adoption of a stock option plan (collectively, the “Shareholder
Matters™). 1997 Corp, shall promptly take such actions as may be necessary to effect the foregoing,
including filing and using its commercially reasonable best efforts 1o cause o be declared effective 2
Post-Effecive Amendment to its Form SB2 Registration Statement (the “Post-Effective

Amendment”) pursuant to Rule 419 (“Rule 419”) under the Securities Act of 1933, a5 amended {the

“Securities Azi™).

(b)  As soon 2 practicable afier the date hereof, but in no evert after

July 31, 1998, CyBear shall obtain the written, consent of its shareholders to approve the Merger,

_— Hog000021523
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M, H98000021823

(€)  As soom as practieable after the date hereof, but in no event after
July 31, 1998, Mergerco shall obtain the written consent of jts sharsholder to approve the

Mezger.

()  If the Merger and the other Shereholder Matters are approved by
the shareholders of 1997 Corp. in accordance with e laws of the State of Delaware and the
requirements of Rule 419, subject to the firther conditions and provisions of this Agreement, a
closing of the transactions contemplated by this Apreement shall be beld (the “Closing”™), and
Articles of Mgrgcr and 2l other documents or instruments desmed necessary or appropiate by
the parties hereto to effect the Mezger shall be execured and filed with the Secretary of State of
the State of Florida as promptly a5 passible thereafter. The Articles of Merger (the “Articles of
Merger™) so filed shall be substantially in the form of Exhibit 1D agnexed hereto, with such
changes therein as the Boards of Directors of CyBear and Mergerco shall mutually approve, The
date such Articles of Merger are accepted for filing by the Secretary of State of Florida shal] be

the “Effective Date”.

2. Representations and Warranties by Andrx and CyBear. Andrx and CyBear,

Jjointly and severally, represent and warrant, except as set forth in CyBear’s Disclosure Schedule
attached hereto (the “CyBear Schedule™), ag follows:

(@) CyBear is o duly organized and validly existing corporation in good
standing under the laws of the State of Florida, authorized to issue only the CyBear Common Stock.
The issued and outstanding capital stock of CyBear consists only of the Outstanding CyBear
Common Stock, all of which are duly authorized, validly issued and fully paid and nonassessable

shares of CyBear Common Stock. There are no issued or outstanding rights, options or warrants to

NY:24136.4 3 H?g @ﬁq r‘&z '5 8 »’,’ Z
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H98000021823

purchase CyBear Common Stock or any issued or outstanding securities of any nature convertible
into CyBear Common Stock. The Outstanding CyBear Common Stpck have all been issued

pursuant to an appropriate exemption from the registration requirements of the Securities Act and

from any applicable registration Tequirements of the various states.

(b) Andrx owns, indirectly through a wholly-owned subsidiaty, 99% of the

capital stock of CyBear,

(¢) Andrx and CyBear each has full power and authority to enter into this
Agreemnent and to consummate the transactions contemplated hercby. This Agreement and the
transactions contémplated hereby have bean duty approved by the Board of Directors of each of
Axndrx and CyBear and by the shareholders of CyBear. This Agreement has been duly executed and
delivered by each of Andrx and CyBear and constitutes a valid and binding obligation of each of
Andrx and CyBear, enforveable against each of Andrx and CyBear in accordance with its tetms,
except that such enforcement may be subject to bankruptey, insolvency, Teorganization, moratotium

or other similar laws now or hereafter in effect relating to creditors” rights.

(d) CyBear is qualified as a foreign corporation in all jurisdictions where its
business ar ownership of assets or properties so Tequires, except where the failure 10 be so qualified
would not have a material adverse effser on the business or financial condition of CyBear (a
“CyBear Materia] Adverse Effect™). The business of CyBear does not require it to be registered as
an investment conmany or investment adviser as such terms are defined under the Investment

Company Act of 1940 and the Investment Advisers Act of 1940, sach as amended.

(¢) CyBear has no subsidiaries,

\ ™ el ,?*3 -‘"} —y
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H9BGG0021823

(f) The audited financial statements of CyBear, consisting of iis Balance
Sheet as at December 31, 1997, ifs Statestient of Operations for the petiod from February 5, 1607
(inception) through December 31, 1997, its Statement of Sharcholders® Deficit for the period from
inception through December 31, 1997, and its Statement of Cash Flows for the period from
inception through December 31, 1997, all together with accompanying notes, have been audited by
independent public acconntants, and faitly present the consolidated financial position, tesults of
opetations and other information purported to be shown therein of CyBear, at the date and for the
respective periods to which they apply. The unaudited financial statements of CyBear, consisting of
its Baﬁnce Sheets as at March 31, 1998 and 1997, its Statements of Operations for the three tmonths
ended March 31, 1998 and for the period from inception through March 31, 1997, its Statement of
Shareholders® Deficit for the three months ended March 21, 1998 and for the period from inception
through March 31, 1997, and its Statements of Cash Flows for the three months ended March 21,
1998 204 for the period from inception through March 31, 1997, have been prepared in accordance
with generally acoepted accomting principles (except for the absence of footnotes thereto), have
beent adjusted for all normal and Tecuming accruals and fairly present the consolidated financial
position, results of operations and other information purported 0 be shown therein of CyBear, at the
date and for the respective periods to which they apply. The avdited financial statements and the
unandited financial statemnents of CyBear are hereinafter collectively referted to as the “CyBear
Financial Statements.” Since March 31, 1992, the business of CyBear has boen operated in 2l
matezial respects only in the ordinary coutse and thers hag not been any CyBear Material Adverge

Effect except as set forth in or ag conternplated by the CyBear Financial Statements.

() There are no materia] labilities (including, but not limited to material tax

liabilities) or material claims against CyBear (whether such liabilities or claims are contingent or

- ~ 'H98000021873
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H98000021823

absolute, direct or indirect, matured or unmatured} not described in the CyBear Finaneial

Statements, other than labilities incurred in the ordinary course of business.

(k) All federa), state, ‘ounty and local income, excise, property and other
tnaterial tax returns required to be filed by CyBear have been filed and a)) required taxes, fees
assessments have been paid or an adequare réserve therefor has been established as described in the
CyBear Financial Statements. The income tax retums of CyBear have hever been audited by any
authority empowered to do $0, where any such audit could Teasonably be expected o have a CyBear
Miaterial Adverse Effect.

(i) Except as described in the CyBtar Financial Statements, CyBear has
good and marketable title in all mategal respects 1o all its furniture, fixtures, equipment and other
owned assets as set forth in the CyBear Financial Statements and such agsets are owned free and
clear of all rnaterial security interests, pledges, liens, restrictions ang encumbrances of evety kind

and rature, except ag set forth in the CyBear Financjai Statements,

() The accounts receivable set forth in the CyBear Financial Statements
Tepresent amounts due for goods sold or services rendered by CyBear in the ordinary course of
business and, except as reserved for in the CyBear Financial Statements, are, to the best knowledge

of CyBear and Andrx, collectable in all material respects in the ordinary course of business.

agreements (collectively, “Contracts”),  which CyBear is a party, by which CyBear is bound, or
from which CyBear is entitled to receive substantia] benefits, and a summary of the provisions of
¢ach oral material contrast, have been delivered to Mergerco. CyBear is not in material default

»-.
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98000021823

under any such Contract. The validity and ¢nforceability of and tights of CyBear contained in each
such Contract shall not be materially adversely affested by the Merger or the fransactions

contemplated hereby,

(D There are no legal, administrative, arbitral or other proceecbngs, claims,
actions or governmental investigations of any nature againgt CyBear which could reasomably be
expected to have a CyBear Material Adverse Effsct or which thallenge the validity or propriety of
the transactions contemplated by this Agreement and, to CyBear's and Andrx’s best knowledge,
ther® is no reasonable basis for any such procesding, claim, action or governmental investigation,
CyBear is not a party 1 or bound by any order, judgment or decree which could reasonably be

expected to have a CyBear Material Adverss Effect.

(m)8Since March 31, 1998, there have been (i) no bonuses op extraordinary
compensation paid to any of the officers or directors of CyBear, (ii) no loans made 0 or any other
tansactions with any of the officers or directors of CyBear or theip Lamilies, (i) no dividends or
other distributions declared or paid by CyBear, and {iv) no purchase by CyBear or of any of its

capital shares,

() Since March 31, 1998, CyBear has not issued or committed itself to
issue, and to the Effective Date will not issue or commit itself to issue any CyRBear Common Stack
Or any options, rights, wamants, or other securities convertible into CyBear Common Stock except as

contemplated by this Agreement,

NY:24136.4 i
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(o) CyBear has maintained casualty and fiability policies ang other insurance
policies with respect to its business which are appropriate and customary for businesses similar to
CyBear in size, industry and risk profile. Copies of all of the policies of insurance and bonds
presently in force with respect to CyBear, including withont limitation those ¢overing properties,
bnildings, machinery, equipment, worker's compensation, officers and directors and public liability,
shall be delivered to Mergercn upon written request. All such insurance js outstanding and in full
force and effect, with all premiuros thereon duly paid and neither CyBear nor Andrx has received

any notite of cancellation of any such policies,

(P) CyBear does not have any Paients, patent applications, trademarks,
trademark registrations or applications therofor, trade pames, topyrights, copyright repisttations or

applications therefor, or other fmellectua) property.

(q) Sinee its inception, CyRear has in all material respects operated its
business and conducted it affairs in compliance with alf applicable laws, rules and regulations,
except where the failure to 50 comply could not reasonably be expeeted to have a CyBear Material

Adverse Effect,

(r) Except as described in the CyBear Financial Statements, there no loans,
leases or other Coniraots outstanding betwesn CyBear and any officer or dizector of CyBear or any

Person or entity related to any officer or dirsctor of CyBear.

(s) During the past five vear period, neither CyBear, any officer or director
of CyBear, nor any person intended to become an officer or dircctor of CyBear, has been the subject

of

HQSHQ;ﬁEEm;j
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98000021823

(1) 2 petition under the Federal bankmaptey laws or any other
msolveacy law nor has a receiver, fiscal agent or similar officer been appointed by a court for the
business or property of such Pérson, Or any partnership in which he was 2 genetal partuer at or within
five years before the time of such filing, or any corporation er bysiness association of which he wag

an executive officer at or within fye years before the time of such filing;

(Z)awnﬁaﬁoninacrhninalpmceedingoranamed subjest of a
pending criminal proceeding (excluding traffic violations which do not telate 1o driving while

intoxicated);

(3) any order, judgment or decres, not Subsequently reversed,
suspended or vacated, of any court of competent Jurisdiction, permanently or temporarily enjoining

hit from, or otherwise limiting, the following activities:

()  Acting as a futures commission mezchant, introducing broker,
commodity trading advisor, cammo&if.y pool operator, floor broker, leverage transaction
merchant, any other person regulated by the United States Commodity Puturss Trading
Commission or an associated person of any of the foregoing, or as an investment adviger,
underwriter, broker or dealer in securities, or as an affiliated person, director or employee of
any investment company, bank, savings and loan association or insurance company, or

engaging in or continuing any conduct or practice in connection with snch activity;

(i1}  Engagingin any type of business practice; or

Haog
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H98000021823

Engaging in any activity in connection withy the purchase or

sale of any security or coamodity or in coanection with any violation of Federal, state or

other securitics laws or commedities laws;

(5) a finding by a com of competent jurisdiction in a civil action or
by the Securities and Exchange Commission (the “Commission”) to have violated any securities law,
regulation or decres and the judgment in such civil action ar finding by the Commission has not

been subsequently reversed, suspended or vacated: or

(6) 2 finding by a court of corapetent jurisdiction in a civil action or
by the Commodity Futures Trading Cormmission to have violated apy federal commodities law, and

the judgment in such civil action or finding by the Commedity Futures Trading Commission has not
been subsequently revessed, suspended or vacated,

(t) CyBear has no pension plan, profit sharing or similar employee benefit
plan.

(u) Except for the consent and approval of the shareholders of 1997 Corp.,

Mergerco and CyBear and the filiug of the Articles of Merger, no consents or approvals of, or filings

ot registrations with, any third party or any public body or authority are RECEsLary in connection with

A

H980nnrD1903
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E H98000021823

(1) the exeention and delivery by Andrx and CyBear of this Agreement and (ii) the consummation by
CyBear of the Metger and the other Tansactions contemplated berehy.

{v) Neither Andrx nor CyBear knows of 2ny person who rendered any
Sérvice in connection with the miroduction of 1997 Corp., Mergerco or CyBear to each other, and
that they know of no olaim for a “finder’s fee” or similar type of fee in connection with the Merger

and the other trapsactigns conternplated hereby.

Stoppage. CyBear has no obligations under any collective bargaining or labor unfon agreements.
CyBear is not involved in any material controversy with any of its employees or any organization

Tepresenting any of its employees.

(x) None of the information supplied or to be supplied by er about CyBear
for inclusion in the Post-Effective Amendment to be furnished 1o the 1097 Corp. shareholders
conceming the Merger contains or will comzain any untrue statement of a material fact or omit or
omits to state any material fact required to be stared therein or hecessary in order to make the

statements therein., in light of the circumstances under which they are made, not misleading.

&) The execution and delivery by Andrx and CyBear of this Agreement,
the consummation and pecformance the transactions herein contemplated, and compliance with the
terms of this Agrecment by Andrx and CyBear wil) not conglict with, result in a breach of or
constitute 2 default pnder any indenture, mortgage, deed of trust or other materia} agreement,
tnstrument or Contract to which Ardrx or any of its subsidiaries or CyBear is now a party or by
which it or any of its assets or properties is bound or the Articles of Incorporation, as amended, or
the bylaws of CyBear, in each case ss amended, or any law, order, mile or regulation, writ,

H98000021823
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H98000021823

bankruptey, insolvency, reorganization, moratorium or other similar laws now or bereafier in effect

relating to creditors’ rights.

(8) Mezgereo has no Hablities (neluding, but not Jimited 10, tax liabilities)
hor are there any claims against Mergerco (whether such liabilities or claitus are contingent or
absolute, direct or indirest, and matured or wnmatered) except for liabilities for its organization
Xpenses or expenses incurred in connection with the Merger,

(%) Al federal, state, county and Jocal income, extise, property or other tax
RS required to be filed by Mergerco have been filed and all required taxes, fees op assessments

76000021823

have been paid.

s
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() Metgerco has ne fixtures, furniture, equipment, inventory or accounts

receivable.

() Mezgerco has no Contracts or commitments to which it is a party, except

for this Agreement and other documents and instruments contemnplated hereby in connection with

the Merger.

(k) There are no legal, administrative, arbitral or othep proceedings, claims,
actions or governmental investigations of any natuze against Mergerco, or challenging the validity or
propriety of the transactions contemplated by this Agreament and, to Mergerco's and 1997 Corp.'s
best knowledge, there is no reasonable basis for any other proceeding, claim, action or governmental
Investigation against Metgerco. Mergerco is not a party 1o or bound by any order, judgment or
decree which could reasonably be expected to have 2 Mergerco Material Adverse Effect.

() Since the inception of Mergerco thers have been () no salaried or
otherwige compensated employees and no bc;nnses paid o any officer or director of Mergerco; (i)
10 Joans made to or any transactions with any officer or director of Mergereo; (ifi) no dividends or
other distributions declared or paid by Mengerco; and (jv) no purchase by Mergerco of any Mergerco

Shares,

(m) Since its inception, Mergerco has not issued or committed itself to issue,
and to the Bifective Date will not issue or commit itself to issue any Mergerco Shares or any options,
rights, wammants, or other securitics convertible into Mergerco Shares except for the issuance of the
Mergerco Shares to 1997 Corp.

iy
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H98000021823

(n) Mergerco has no patents, patent applications, tademarks, trademark

registrations, made names, copyrights, copyright registeations or applications therefore.

(0) Since its inception, Mergereo has in all material respucts conducted its
affairs in compliance with all applicable laws, rules and regulations except where the filure to so
conaply could not reasonably be expected to have a Mergerco Material Adverse Effect.

(p) During the past five year period, no officer or director of Mergerco has

been the subject of:

(1) a petition under the Fedetal bankmuptey laws or any other
imsolvency law nor has a receiver, fiscal agent or similar officer been appointed by a court for the
business or property of such person, or any partnership in whick he was a general partner at or within
two years before the time of such filing, O any corporation or business association of which he wag

an executive officer at or within two years before the time of stch filing;

(2) 2 conviction in a criminal proceeding or a named subject of a
pending criminal proceeding (excluding traffc violations whick do mot relate w driving while

intoxicated);

(3) any order, judgment or decree, not subseguently féversed,
suspended or vacated, of any conxt of competent jutisdiction, permanently or temporarily enjoining

him from, or otherwise Limiting, the following activities:

()  Acting as a futures commission merchant, introdneing broker,
commedity trading advisor, commodity pool operator, floor broker, leverage transaction
merchant, any other person regulated by the United States Commodity Futures Trading

NY24136.4 E‘E‘QG C 4 ; 2 "3 p 3
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H98000021823

Commission or an associated person of any of the foregoing, or as an investment adviser,
underwriter, broker or dealer in securities, or as an affiliated person, director or emnployee of
any investment company, bank, savings and loan association or insurance company, or

engaging in or continuing any ¢onduct or practice in connection with such activity;
(i}  Engaging in any typc of business practice; or

{iii) Engaging in any activity in connection with the purchase or
sale of any secwity or commodity or in connection with any violation of Federal, state or

other securities laws or commodities laws:

(4) any order, judgment or decree, mot subsequenily reversed,
suspended or vacated, of any Federal, state or iocal authority barming, suspending or otherwise
limiting for more than 60 days the right of such person 10 engage in any activity described in the

preceding sub-paragraph, or to be associated with persons engaged in any such activity;

(5) a finding by a court of competent jurisdiction in a civil action or
by the Commission to have violated any securities law, regolation or decree and the judgment in
such civil action or fnding by the Commission has not been subsequently reversed, suspended or

vacated; or

{6) a finding by a cowt of competent jurisdiction in & civil action or
by the Commodity Pumres Trading Commission to have violated any federal commodities law, and
the judgment in such civil action or finding by the Commodity Futures Trading Cormmission has not
been subsequently reversed, suspended or vacated,

H980000215.23
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o H98000521323
(@) Mergerco has no pension plan, profit sharing or simjlar employee benefit

plan.

(r} Except for the consent and approval of the sharcholders of 1997 Corp.,

Mergereo and CyBear and the filing of the Articles of Merger, no ¢onsents or approvals of, or filings
or registrations with, any third paxty or any public body or authority are necessary in connestion with

. (1) the execution and delivery by Mergerco of this Agreement and (i) the consummation by

Mergerco of the Merger and the other transactions contemplated hereby,

(s) Mergerco kmews of no person who rendered any service in conmection
with the introduction of 1997 Corp., Mergerco or CyBear to each other, and that they know of no
claim for a “finder's fae” or simjlar type of fee in connection with the Merger and the other

fransactions contemplated hersby.
{t) Mergereo has no employees.

() Noxe of the information supplied or 1o be supplied by or abont Mergerco
for inclnsion in the Post-Effective Amendment to be fumished to the 1997 Cotp. sharcholders
concemning the Merger contains or will contain any untruc statement of a materia] fact oy omit or
omits to state any material fact required to be stated thersin or necessary in order 10 make the

statements therein, in light of the circwmstances uader whick they are made, not misieading.

{(v) The execution and delivery by Metgerco of this Agreement, the
consummation and performance of the transactions herein contemplated, and compliatice with the
terms of this Agreement by Mergerco will not conflict with, result in a breach of or constitute a

defanlt under any indenture, mortgage, deed of trust or other agreement, instrument or Contract to
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H9800002182:

which Mergerco is now a patty or by which it or any of its assets or properties is bound or the
Articles of Incorporation, as amended, or the bylaws of Mergerco, in each case s amended, or any
law, order, rule or regulation, writ, injunction, Judgraent or deerse of 2ny government, governmental
inshumenmlity or court, domestic or foreign, having Jurisdiction over Mergerco or any of its
business or properties, which conflict, breach or defai copld reasonably be expected to have a

Mergerco Material Adverse Effect.

4. Representations and Wamantiss Relating 1o 1997 Corp. 1997 Corp. and

Mergerco, jointly and severally, represent and warrant ag follows:

standing onder the laws of the State of Delaware, authorized to issue enly 10,000,000 shares of 1997
Corp. Common Stock and 2,000,000 shares of preferred stock, $.01 par value, the rights, powers and
designations of which have pot been established by the Board of Directors of 1997 Corp, On the
Effective Datz, immediately prior to the Closing and after the $tock Dividend described in Section
7(¢) bereof, there will be issued and oulstanding 270,000 shares of 1997 Cotp. Cornmon Stock, all of
Which will be fully paid and nonassessable, Except as contemplated by this Agreement, there are no
issued or owtstanding options, warants or other xights, contingent or otherwise, 10 purchase or
acquire shares of 1567 Corp. Common Stack or any issued or outstanding securities of any nature
convertible into shares of 1997 Corp. Common Stock. The issued and ontstanding shares of 1597
Corp. Common Stock have ali been issued pursnant to ap effective registration statement or an
Appropriats exemption from the tegistration requirsments of the Securities Act and from any

applicable registration rsquirements of the various states,
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H98000C021823

(&) Since its inception, the business of 1997 Corp. has been limited to the
search for an acquisition er mexger partner and, except for fransactions related thereto or related to

its status as a publicly held corapany, it has not cngaged in any other business or activity.

(c) 1997 Corp. has full power and authority to enter into this Agreement
and, subject to obtaining the approval of its sharcholders, to consummate the transactions
eontemplated hereby. This Agreement and the transactions contemplated hereby have been duly
approved by the Board of Directors of 1997 Corp. This Agreement has been duly exccuted and
delivered by 1997 Corp. and constitutes a valid and binding obligation of 1997 Corp. enforceable
against 1997 Corp. in accordance with its terms, except that such enforcement may be subject to

bankruptey, inselvency, reorganization, ruoratoriim or other similar laws now or hereafter in effect
relating to creditors’ rights.

(@) 1997 Corp. is qualified as a foreign corporation in all jurisdictions where
jts business or ownership of assets or properties 50 requires, except where the failure to be so
qualified would not have 2 material adverse effect on the busitiess or financial condition of 1997
Corp. (a “1997 Corp. Material Adverse Bffect"). The business of 1997 Corp. does not require it to
be registered as an investment company OF investment adviser as such terms are defined under the

Tnvestraent Company Act of 1940 and the Investment Advisers Act of 1940, each as amended.
() 1997 Corp. has no subsidiaries except for Mergerco.

() The financial statements of 1597 Corp., consisting of its Balance Sheets
as at December 31, 1997, and its Statement of Operations, its Statement of Stockholders' Equity and
its Statement of Cash Flows fiora March 17, 1957 (inception) to December 31, 1967, all together

with accompanying notes, as set forth in 1997 Corp.’s Annual Report on Form 10-KSB for the year

9‘ (3067 YT e g
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H98000021 823
¢nded Decemnber 31, 1997 (the “Fomm 10-KSB”), have been audited by independent public
accountants and fajily Present the consolidated financial position, results of operations and other
information purported o be shown therein of 1997 Corp,, at the date and for the respective periods to
which they apply, The unaudited financial statements of 1997 Cerp., consisting of its Balance sheef
a5 at March 31, 1998 and 1997, its Statement of Income, Statement of Stockholders’ Equity and

ended March 31, 1998 (the “Form 10-QSB,” and collectively with the Form 10-KSB, the “SEC
Reports™), have been prepared in accordance with generally accepted accounting principles, have
been adjusted for all pormal and recurring accrpals, and irly present the consolidated finaneial
Position, results of operations and other information Purported 1o be shown therein of 1997 Corp., a2
the date and for the respective periods 1o which they apply. The audited finangia] statements and the
unaudited financial statements of 1997 Corp. are hersinafler refemad fo 25 the “1997 Corp. Financial
Statements” The 1997 Comp. Financia] Staterqents have besn delivered to Andrx and CyBear,

(8) The business of 1907 Corp., as described in the SEC Reports, has only
been operated in the ordinary course. There hag not besn any materia} change in the finaneia)
candition of 1997 Corp. from that set forth in the 1957 Cormp. Form 10-QSB except for ()
transactions in the ordinary course of business, (i) transacHons relating to this Agroement, and (jii)
the incurring of expenses or liabilities relating to thig Agreement,

{B) There ars, azd on the Effective Date will be, no liabilities (including, but
not limited to, tax liabilities) or c)aims against 1997 Corp. (whether such liabitities or claims are
contingent or absolute, direct or indirect, and matured or Unmatred) not appearing on the 1997

Corp. Financia] Statements, except for @) liabilities for expenses incurred relating to this Agreement
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H98000021823

and the consummation of the transactions’ contemplated by this Agreement, (i) Nabilities and
commitments incurred or made in the ordinary course of 1997 Corp.*s business or taxes inenrred on
eamings since March 31, 1998, and (iii) liabilitiss listed on the 1997 Corp. Disclosure Schednle

attached hereto.

(D Al federal, staie, county and local income, excise, property or other tax
retumms required to be filed by 1997 Corp. have been filed and all required taxes, fess or assessments
have been paid on an adeqguate reserve therefor has been set up in the 1997 Corp. Financial
Statements. 1997 Corp.’s income tax rehuns have never been audited by any authority empowered to
do s0, except that ap extension has been filed respecting the taxes due for the period ended

December 31, 1957,

(j) 1997 Corp, has no fixtures, fixrniture, equipment, mventory or accounts

Tecejvable,

(k) 1997 Corp. has no material Contracts to which it is a party, except as
described in the SEC Reports and except filing and other Tequirements associated with 1997 Corp.'s

initial public offering of securities and its status as 2 publicly held company.

() There are no legal, administrative, axbitral or other proceedings, clzims,
actions or governmental investigations of any nature against 1997 Corp., or challenging the validity
or propriety of the transactions contemplated by this Agreement and, 1 Mezgerco’s and 1997
Corp.’s best knowledge, there s no reasonable basis for any such proceeding, claim, action or
governmental investigation. 1997 Corp, is not a party to or bound by any ozder, judgment or decree
which wil), or might reasonably be expected 1o have g 1997 Corp. Material Adverse Fffect.

H98000021823
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- H98000221823
(m) There have been: (i) no salared or otherwise compensated employees
and no bonuses paid to any officer or director of 1997 Corp.; (ii) no loans made to or tansactions
with any officer or director of 1997 Corp. other than loans by officers 10 provide working capital
described in the SEC Reports, which shall not exceed 310,000 at the Closing; (ii) no cash dividends

or other cash distributions declared or paid by 1997 Corp.; and (iv) no purchase by 1997 Corp. of

any 1997 Corp., Shares,

(n) Since Mareh 31, 1998, 1997 Corp. has not issued or committed itself to
issue, and to the Effective Date will not issue or commit itseli to issue any additional common shares
(other than the outstanding 1997 Corp. Shares) or any options, tights, warrants, or other securities

cenvertible into eommon shares, except a3 contemplated by this Agreement.

{0} 1997 Corp. has furnished to Andrx and CyBear true and complete copies,
meluding extibits and, as applicable, amendments thereto, of (i) 1997 Corp.'s Registration
Statement, including al! post-effsctive amendments thereto, for its initial public offering; (if) the
Prospectus contained therein; and (iii) each Quarterly Report on Form 10-QSB and each Ammual
teport on Form 10-KSB isswed by 1997 Comp. since March 31, 1997. Nove of such filings contained
any unirye statement of 2 matetial fact or omitted to state any material fact required to be stated
therein or necessary in order to make the statements therein, in light of the circumstances under

which they were made, not misleading & the time of such filings.

(®) 1987 Corp. has no patents, patent applications, trademarks, trademark
registrations, trade names, copyrights, copyright registrations or applications therefor.

(q) Since its incepfion, 1997 Corp. has in all materia) Téspects operared its

business and condncted its affairs in compliance with all applicable laws, rles and Tegulations.
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H98000521823%
{z) Except as set forth in the SEC Reports or otherwise disclosed pursuant

heteto, there are no loans, leases or other coniracts outstanding between 1997 Corp. and any officer

or director of 1997 Corp. or any pezson related to any officer or director of 1697 Corp.

(s) During the past five year pesiod, no officer or director of 1997 Corp. has

been the subject of

(1) a petition under the Federai banktuptey laws or any other
insolvency law nor has 2 receiver, fiscal agent or similar officer been appointed by 2 cowrt for the
business or property of suck PexSon, ot any partnership in which he was a generat partner at or within
two years before the time of such filing, or any corporation or business association of which he was

an executive officer at or within two vears before the time of such filing:

(2) a convietion in 2 ¢rimina) proeseding or a named subjeet of a
pending criminal proceeding (excluding waffic violations which do not relate to driving while

intoxicated);

(3) any order, judement or deczee, not subsequently reversed,
suspended or vacated, of any court of comperent jurisdiction, permanently or temporarily enjoining

him from, or otherwise limiting, the following activities:

@ Acting a8 a futures commission merchant, introducing broker,
commodity ttading advisor’, commodity pool operator, floor broker, levetage transaction
merchant, any other person regulated by the Unjted States Commaodity Futures Trading
Commrission or an associated person of any of the foregoing, or as an nvestment adviser,

underwriter, broker or dealer in Securities, or as an affiliated person, director or employee of
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L H98000021825
- any investmsnt company, bank, savings and loan association or insurance ¢otopany, or

engaging in or continning any conduct or Practice in connection with such activity;
()  Engaginginany type of business practice: or

(i) Engaging in any activity in conneetion with the purchase or
sale of any security or commodity or in connection with any violation of Federa], state or

ather securities laws or sommodities laws;

(4) any order, judgment or decree, mot subsequently Teversed,
suspended or vacated, of any Federal, state of local authority barring, suspending or otherwise
limiting for more than 60 days the right of such person t0 engage in any activity described in the

preceding sub-paragraph, or to be associated with persons engaged in any such activity;

(3) a finding by a court of competent Jurisdiction in a civil action or
by the Commission to have violated any securities Jaw, regulation or deeree and the Judgment in

such civil action or finding by the Commission has not been subsequently reversed, suspended or

vacated; or

(6) a finding by a cout of sompetent jitrisdiction in a civil action or
by the Commodity Futures Trading Commission to bave violated any federal commodities law, and
the judgment in sueh civil action or finding by the Commodity Futures Trading Commission has not

been subsequently reversed suspended or vacated.

(t) 1997 Comp, has no pension plan, profit sharing or similar cmployee

benefit plan,

HoRnnn 21803
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(uv) Except for the consent and approval of the shareholders of 1957 Corp.,
Mergerco and CyBear and the filing of a Articles of Mergee, and the no consents or approvals of, or
filings or registraions with, any third party or any public body or anthority are necessary in
conpection with (i) the execution and delivery by 1997 Corp. of this Apreement and {if) the

consummation of the Merger and the other transactions contemnplated bereby,

{v) 1997 Corp. knows of no person who rendered any service in conmection
with the introduction of 1957 Corp., Mergerco, Andrx or CyBear to each other, which is being
compensated through a separate agreement between itself and CyBear, and they know of no claim
for a “finder’s fee” or similar type of fee in connection with the Merger and the other transactions

contemplated hereby.

{w)None of the information supplied oz to be supplied by or about 1997
Corp. for inclusion in the Post-Effective Amendment to be furnished to 1997 Corp. shareholders
concerning the Merger contains or will contain any untrue statement of a2 material fa¢t or omit or
omits to state any material fact required to be stated therein or necessary in order o make the

statements therein, in light of the circumstances wnder which they are made, not misleading.

(x) The execution and delivery by 1997 Corp. of this Agreement, the
consummation and performance of the transactions herein contemplated, and compliance with the
terms of this Agreement by 1997 Corp. will not conflict with, result in a breach of or constitute
defanlt under any indenture, mortgage, deed of trust or other agreement, instrument or Contzact to
which 1997 Corp. is mow a party or by which it or any of its assets or properties is bound or the
Certificate of Incorporation, as amended, or the bylaws of 1997 Corp., in each case as amended, or

any law, order, rule or regolation, writ, injunction, -judgment or decree of amy government,
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governmental instrurnentality or court, domestic or foreign, baving jurisdiction over 1997 Comp. or

any of its buginess or properties,

5. Representations to Survive Closing Al of the representations and warranties

contained in this Agreement (including all statements contained in any certificate or ather instrument
delivered by or on behalf of CyBear or any of its subsidiaries, 1997 Cormp. or Mergerco pursuant
hereto or in conneetion with the transactions conwemplated hereby shall survive the closing for a

period of one year.

6. Swurviving Corpotation. The surviving corporation (the “Surviving Corporation’™)
shall be CyBear. Its name, identity, articles of incorporation, by-laws, existence, PUTPOSES, POWESS,
objects, franchises, rights and immunities shall be unaffected and unimpaired by the Merger, except

as described in the Articles of Merger,

7. Treatment of Shares of Constituent Corporations. The terms and conditions of

the Merger, the mode of carrying the same into effect, and the manner and basis of convetting the

common stock and other securities of each of CyBear and Mergerco (collestively, the “Constitaent

Corporations™) are as follows:

(a) On the Effective Date, all Mergerco Shares curtently issued and
outstanding to 1997 Corp. shall be converted into an equal number of shares of common stock, par
value $.001, of the Surviving Corporation by virtue of the Merger and without any action on the part
of the holder thereof, and shall constitute all the issued and olitslanding shares of capital stock of the

Surviving Corporation.
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H980000215823

(b) On the Effective Date, all 13,000,000 Outstanding CyBear Common
Shares, shall be cancelled and retited and shall cease to exist, and shall be converied by virtue of the
Merger, and at the Effective Date, into a total of 13,000,000 1997 Corp. Shares withont any action
on the part of the holders thereof ox the basis of one (1) 1997 Corp. Share for cach shars of CyBear
Common Stock. After the Bffective Date, the holders of cerfificates representing CyBear Common
Stock outstanding ptior 1o the Merger, shall be entitled upon surrender thercof to receive from
Mergerco a certificate representing the number of 1997 Corp. Shares to which such holder shall be
entitled for each share of CyBear Common Stock so surendered.  Uptil s¢ surrendered, the
outstanding certificates which, pricr to the Effective Date, represented CyBear Cominon Stoek shall
be deemed for all corporate purposes to evidence ownership of 1997 Corp. Shares into which such

CyBear Common Stock shall have baen convertad.

(c) If, after the Effective Date, the shares of CyBear Common Stock held
by any CyBear Shareholder shall be converted into any number of shares of 1997 Corp. Commeon

Stock other than a whole number, such holder’s shares of 1997 Corp. Stock shall be rounded up

to the next whole nmurmber.

(d) All outstanding options to purchase shares of CyBear Common Stock

immediately prior to the Effective Date will be converted into options of 1997 Corp. on equivalent
terms.

(¢) There shall be no change in the ownership of the Outstanding 1997 Corp.
Shares frorn that in existence after the Stock Dividend and mmmediately prior to the Merger.
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H98000021823

(f} The sepatate existence and corporate organization of Mergerco, except
insofar as it may be continued by statute, shall cease on the Effective Date and CyBear shall become

a wholly ownied subsidiary of 1997 Corp.

(g) At the Effective Date, the name of 1997 Corp. shall be chapged to

“CyBear, Inc.” and (if) the name of CyBear shall be changed fo CyBear, Inc. (FL).

8. Rights and Lishilities of Surviving Corporation. On and after the Effective Date,

CyBear, as the surviving corporation, shall suceeed io and possess, without further act or deed, all of
the estate, rights, privileges, powets, and franchises, both public and private, and all of the propezty,
real, personal, and mixed, of cach of the Constitnent Corporations; all debts duc to either of the
Constinient Corporations on whatever account shal} be vested in CyBear; all claims, demands,
property, rights, privileges, powers, and franchises and every other interest of cither of the
Constituent Corporations shall be as effectively the property of CyBear as they were of the
respective Constituent Coyporations; the title to any rea] estate by deed or otherwise in either of the
Constituent Corporations shall not zevert or be in any way impaired by reason of the merger, but
shall be vested in CyBear; all xights of creditors and all liens upon any property of either of the
Constituent Corporations shall be preserved unimpaired, limited in lien to the property affected by
such lien at the Effective Date; all debts, liabilitics, and duties of the respective Constiment
Corporations shal] thenceforth attach to CyBear and may be enforced against it to the same extent as
I such debts, labilities, and duties had been incurrsd or contracted by it; and CyRear shall
imdenmify and hold harmless 1997 Corp. and the officers and directors of each of the Constituent
Corporations against all such debts, liabilities, and duties and against a1l ¢laims and demands arising
out of the Merger. On and after the Effestive Date, 1997 Corp. shall continue to indemnify all prior

198000721823
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officers and directors of 1997 Corp. to the maximum extent permitted by the Certificate of

Incorporation and Bylaws of 1997 Corp.

8. Further Assurances of Title. As and when requested by CyBear or by its

successors or assigns, Merperco shall execute and deliver or cause to be executed and delivered all
such deeds and instruments and will take or cause to be taken all such further action as CyBear may
deem necessary or desirable in order to invest in and confirm to CyBear title to and possession of its
property acquired by CyBear by reason or as a result of the Merger and otherwise to camry out the
intent and purposes bereof, and the officers and directors of Mergerco and CyBear are fully

authorized in the name of Mergerco, CyBear or otherwise to take any and all such action.

10. Conditions to Obligations to Mergerco snd 1997 Corp. The obligarion of

Mcrgerco and 1997 Corp. to consummate the Marger is subject to satisfaction of the following

comditions prior to the Effective Date;

(2) That the sharcholders of 1957 Corp., at 2 mesting of its shareholders
duly called and held, shall have approved the Merger and all other Shareholder Matters, all

subject to the consummation of the Merger.

(b) That CyBear has not suffered an uningmred loss on account of
professional or other comtractual Lability or fire, flood, accident, or other calamity of such a
character which could reasonable be expected to have a CyBear Material Adverse Effect.

{c) That 110 material transactions shall bave been entered into by CyBear

other than transactions in the ordinary cousse of busfness between Maxch 31, 1998 and the Effective

H98000021823
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Date, other than as referred to in, or contemplated by, this Agreement or in the CyBear Schedule,

except with the prior written consent of Mergerco,

(d) Except as diselosed in or as comtemplated by this Agresment or in the
CyBear Schedule, that no material advetse change in the aggregate shall have oceurred in the
consolidated financial condition of CyBear since March 31, 1998,

(e) That none of the properties or assets of CyBear shail have been sold or
otherwise disposed of other than in the ordinaxy course of business during such period, except as

deseribed in or 2s contemplated by this Agreement or with the written consent of Mergerco.

(f) That Andrx and CyBear each shall have performed and complied in ail
material tespects with the provisions and ¢onditions of this Agreement to be petformed and
complied with, and that the representations and warranties made by each of Andrx and CyBear in

this Agreement are true and correct, both when mads and as of the Effective Date.

(=) That this Agresment and the transactions contéemnplated hereby shall have
been approved by appropriate corporate a¢tion of CyBear, including by wnanimons written ¢onsent
of the sharsholders of CyBear, and that corporate votes and resolutions to that effsct in form and
substanse reasonably satisfactory to Mergerco and its counse] have been delivered to Mergereo.

¢h) That there shall have been full compliance with the applicable Blue Sky

Laws of any state or other governmenital body having jurisdiction over the Merger.

(i) That Mergerco and 1997 Corp, shall have received an opinior from

coumnsel to Andrx and CyBear substantially in the form of Exhibit 10(3) hereto.
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(i) Andrx and CyBear shall have raised 2 minimum of $3,000,000 through
either a private placement of 1997 Corp. Common Stock or other funding by the Effective Date,
including the sale of at least 333,333 shares of 1997 Corp. Common Stock at 2 price of at least

$3.00 per share (which such shares are not inchuded in the total of 13,000,000 shares to be issued

10 the shareholders of CyBear as a result of the Mezger).

Compliance with the provisions of subparagraphs (b} through (h) and () of this
paragraph shall be evidenced by the certificate of the President and Seeretary of Andrx and the

President and Seorctary of CyBear.

11. Conditions to Obligations of Andrx and CyBear. The obligations of Andrx and

CyBear to consummate the Merger are subject to satisfaction of the following conditions prior to the

Effective Darte;

(a) That the Merzer and all other Shareholder Matters shall have been

approved by the shareholders of 1997 Corp., 21l subject to the consummation of the Merger.

(b) That 1997 Corp.’s Board of Directors shall have resigned seriatim and
the persons designated by CyBear shall have been elected as directors of 1997 Corp., all subject

10 the consummation of the Merger.

(c) That neither Mergerco nor 1997 Corp- shall have suffered any loss on
account of fire, fluod, accident, or other calamity of such a chatacter which could reasonably be

expected 10 have a Mergerco ora 1997 Corp. Material Adverse Effect.

Hagnnnnot 923
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{d) That no material tansactions shall have been entered into by M&g:mo or

1957 Corp. other than transactions in the ordinary course of business sinee March 31, 1958, other

than as referred to in this Agreement, except with the prior written consent of CyBear,

(¢) That no material adverse change shall have occumed in the Snancial

condition of either Mergerco or 1997 Corp. since March 31, 1998, other than as referred 1o in this
Agreement.

(f) That none of the properties or assets of Mergerco or 1997 Corp. shall
have been sold or otherwise disposed of other than in the ordinary course of business since March

31, 1998, except as disclosed herein or with the written consent of CyRear.

() That Mergerco and 1997 Corp, shall each have performed and complied
with the provisiens and conditions of this Agreement to be performed and complied with and that the
representations and warranties made by Mergerco and 1997 Corp. hetein are tme and correct, both

when made and as of the Effective Date.

(k) That 1997 Corp. shall have complied with all applicable provisions of
Rule 419 under the Securities Act, including the filing of the Post-Effactive Amendment with the

Commission and the circulation of a reconfirmation offer to each original investor in 1997 Corp.

(i) That CyBear shall have seceived an opinion from counsel 1o Mergerco

azd 1987 Corp. in substantially the form of Exhibit 11G).

Canpliznce with the provisions of subparagraphs (2) through (h) of this paragraph
shall be evidenced by the certificate of the President and Secretary of 1997 Coxp. and the certificate

of the President and Secretary of Mergerco 10 be delivered at Closing,
; g@ : " ) ~ & =
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12, [NOT USED]

13. Abandopment. This Agreement and the Merper may be abandoned (a) by
Aﬂdm andCyRBear, on the one hand, or 1997 Cosp. and Mergerco, on the other hand, acting by
their respective Boards of Directors, at any time in the event of the failure of any condition in
favor of sneh party to which the consurmnation of the Merger is subject, or (b) by the mutal
consent of the partics, acting each by its Board of Directors, at any time after such adoption by
such shsieholders and prior to the Effsetive Date. In the event of abandomment of this
Agreement, the same shall become wholly void 2nd of no effect and except as set forth in
Paragraph 14(b) hereof, there shall be no firther liability or obligation hereunder op the part of

any of the parties, their respective Boards of Directors or any other party to this Agreement.

14, Closing or Termination,

(a) In the event the Closing of this Agreement shall not take place by
October 15, 1998, then any party shall have the right to teyminate this Agreement in which event

no party shall have any further right er obligation as against any other, except as set forth in

patagraph 14

() o the event this Agreement fails to close on or before Qctober 15,
1998 for any reason other than the failure of the 1997 Corp. shareholders to approve the Merger
and other Shareholder Matters, or 2 material breach of this Agreement by either 1997 Corp. or
Mergerco, Andrx shall remit 1o 1997 Corp. a breakup fee of $50,000.00 on or before 10 calendar

days after such date.

NY:24136.4 33
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15. Delivery of Corporate Proceedings of 1997 Corp. At the Closing, 1997 Corp.

shall deliver 1o CyBear’s counsel the originals or certificd copies of all of the corporate proceedings

of 1697 Corp., duly certified by its Secretary, relating to this Agreement.

16. Delivery of Corporate Proceedings of Mergerco. At the Clasing, Mergerco shall

deliver to CyBear’s counsel the originals of all of the corporate proceedings of Mergerco, duly

certified by its Secretary, relating 1o this Agreement.

17. Delivery of Corporate Procesdinzs of Andrx. At the Closing, Andrx shall deliver
to Mergerco’s counsel a copy of its corporate proceedings relating to this Agreement or taken
pursuant to the provisions of this Agrecment duly certified by its Secretary or by its Asgsistant

Secretary,

18, Delivery of Comporate Proceedings of CyBear. At the Closing, CyBear shall

deliver to Mergerco's counsel a copy of its corporate proceedings relating to this Agreement or taken
pursuant to the provisions of this Agrecment duly certified by its Sccretary or by ifs Assistant

Secretary.

19. Purther ements - 1934 Act Reporting, Within 15 days after the Effective
Date, 1997 Corp. shall file an appropriate Form §-K Current Report with respect to the Mevger
puzsvant to the Securities Exchange Act of 1934, as amended. 1997 Corp. shall thereafter file such
audited and other fnancial statements pursuant to the vequirements of Form 8-K, such finaneial

statements to be filed within the time period set foxth in Form &-K.

20. Limitation of Liability. The representations and warranties made by apy party to
this Agreement are intended to be relied upon only by the other parties to this Agreement, and by no

AT .
E"g""“fg“_ ! N {'\,-_ FAM™ n gy g
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other petson, Nothing contained in this Agreement shall be deemed to conifer upon any person nof 2
party to this Agreement any third party beneficiary rights or any other rights of any naturc

whatsoevar, and only to the extent expressly referred to herein

2). Further Instruments and Actions. Each party shall deliver such farther
instruments and take such further action as may be reasonably requested by any other in order to

cany out the intents and purposes of this Agreement.

22. Governing Law. This Agreoment is being delivered aud is intended o be
performed in the $tate of Florida and shall be construed and enforced in accordance with the laws of

such State, except to the extent that the laws of the State of Delaware shall be applicable to corperate

Toatters.

23. Notices. All notices or other communications to be sent by any party to this
Agreement 10 any other party 1o this Agreement shall be sent by certified mail, nationwide overnight
delivery service or by personal delivery o the addresses hereinbefore designated, or such other

addresses as may hereafier be designated in writing by a party.

24. Binding Apreement. This Agreement represents the entire agreement among the

parties hereto with respect to the matters described herein and is binding upon and shall inure to the
benefit of the parties hiereto and their legal representatives, successots and permitted assigns. This

Agreement may not be assigned and, except as stated herein, may zot be altered or amendead except

in writing executed by the party to b charged.

25, Counterpaats. This Agreement may be executed in counterparts, all of which,

when taken together, shall constitute the entire Agresment.

Hogornr21EY3
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26. Scverability. The provisions of this Agreement shall be severable, so that the
unenforceability, validity or legality of any one provision shall not affect the enforceability, validity

or legality of the remaining provisions hereof.

NY:25136.4 36
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IN WITNESS WHEREQF, the parties hereto have made and executed this

Agreement as of the day and year first above written.

ANDRX CORPORATION

By,aﬁgggm LODIN

Scott Lodin, Vice Fresident and

General Counsel]

CYBEAR, INC.

By: /S/8COTT LODIN

Scott Lodin, Vice President and

General Counsel

1997 CORP.

By: /S/JUDITH §. HASELTON

Judith 5. Haselton, President

CYBEAR CAPITAL CORP.

/8/JUDITH S. HASELTON
By

Judith §. Haselton, President

NY:24136.4 H@SQQ%S21823
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CYBEAR DISCLOSURE SCHEDULE

Section 2.6(a)

CyBear, Inc. (“CyBear") has a stock option plan for its employees and consultants (the
“Plan”) under which 1,000,000 shares of CyBear Common Stock are reserved for
issuance. Options for 416,500 shares (at prices ranging from $1.00 to $2.00) are issued
and outstanding pursuant thereto,

Section 2.6(k)
CyBear and Andrx Corporation (“Andrx”) are parties to a Corporate Services Agreement
and a Tax Sharing Agreement, each dated as of February 5, 1997.

Section 2.6(0)

On March 18, 1998, Andrx received a letter from counsel for Medix Resources, Inc.
{“Medix") and its subsidiary, Cymedix Lynx Corporation (“Cymedix™) alleging the theft
and vniawful appropriation by the Company, Andrx, and certain directors, officers and
employees of the Company and Andrx of certajn computer medical software and internet
medical commurnications technology allegedly owned by Cymedix. The letter demands
treble damages totaling $396.6 million pursuant to the civil theft provisions of Florida
law, and also alleges claims under Florida’s Racketeer Influenced and Corrupt
Organization Act and certain other provisions of federal and state law. The Company
and Andrx believe that Medix's and Cymedix’s accusations and threatened. claims have
1o basis in substantial fact or legal support and, on March 23, 1998, the Company and
Andrx filed a complaint against Medix and Cymedix for libel and slander arising from
the improper public dissemination of the contents of the aforesaid demand letter with
respect to each of the muatters set forth in the aforesaid demand letter. The Company and
Andrx intend to vigorously prosccnte their complaints, which seek damages, costs,
intersst and attorneys® fees. On June 2, 1998 Medix, on behalf of Cymedix, filed a
complaint agatast the Company, Andrx and certain directors, officers and emplovees of
CyBear and Andrx alleging the theft and vnlawful appropriation of Cymedix’ computer
medical software for remote online healthcare providers and Cymedix’ Internet medical
commuunications tecknology allegedly owned by Cymedix. Medix is secking treble
damages totaling $396 million. The Company and Andrx believe that Medix's suit has no
basis in substantial fact or legal support and is without merit, and intend to vigorously

defend themsclves against these claims.

Section 2.6{n)

CyBear is in active discussion with John Klein 1o purchase 333,333 shares of Common
Stock contemporaneously with or immediately following the merger with 1997 Corp. In
addition, Mr. Klein will besome the Chairman and a dirgstor of CyBear (formerly 1977
Corp.), and in cormection therewith, will receive options to purchase 2n additional
333,333 shares of Common Stock vnder the Plan, at a price of $3.00 per share.

Section 2.6(p)
CyBear has a patent application pending, a registered trademark for CyBear and various
intent to use trademarks pending.
| TaRaRe RS R
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Section 2.6(s)

Alan P. Cohen and certain members of his family controlied Comer Drugstore, Inc., a
privately held retail dragstore chain, Comner Drugstore, Ine. filed for reorganization under
Chapter 11 of the United States Bankyuptcy Code in December 1994.

Section 2.6(¢)
CyBear. employees are inclndible within the Andrx 401 (k) pension and profit-sharing
plan.

Section 2.6(n)
Gruntal & Co., Incorporated.

Hoannnn21R23
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IN WITNESS WHEREOQY, these Articles of Mezger have been duly executed on behalf of
each of CyBear, Inc. and CyBear Capital Corp. by their respective duly awthorized officers, as of the
15% day of November, 1998.

CYBEAI_{, INC.,, a Florida

CYBEAR CAFITAL CORP,,
a Florida ¢orporation

By:

Judith 8. Haselton, President

STATE OF Ho@i1ds
COUNTY OF _[30n.042d

The foregoing instrument was acknowledged before me this &) #?ay of November, 1998,
by Scott Lodin, as Vice President of CyBear, Inc., a Florida corporation, on behalf of the corporation.

He is parsconally known to me oxhasprocdced —-as-identificatien-and did not
take an oath, and acknowledged to me apd befor= me that he executed these Articles of Merger on
behaif of:said corporation. . . .

1 ALTTSON A, LKCHTER

Neme:_ LM s R, Lic oAk

STATE OF
COUNTY OF

The foregoing instrurnent was acknow]edged before me this __ day of November, 1958 by
Judith S. Easelton, as President of CyBear Capital Corp., a Florida corporation, on behalf of the
corporation. She i5 persopally known to me or has produced as
identification and did not take an cath, and acknowledged to me and before me that he executed these
Articles of Merger on behalf of said corporation.

Name:
(Notary Stamp/Seal)
iswospscovtmms H9800n0; 97073
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IN WITNESS WHEREOQF, these Articles of Mevger have been, duly executed on behalf of
each of CyBear, Jnc. and CyRear Capital Corp. by their respective duly authorized officers, as of the
19™ day of November, 1998.

~

CYEEAR, INC., a Flerida
corporation

By:

Scott Lodin, Vice President

CYBEAR CAPITAL CORE.,,
a Florida corporation

STATE OF )
COUNTY OF )

The foregoing instrament was ucknowledged before me this day of Noveraber, 1998,
by Scott Lodin, 85 Vice President of CyBear, Inc., a Florida corporation, on behalf of the corporation.
He is personally kaown t0 me or has produced as ﬁmﬁ.catmn and did oot
take an oath, and aclmowledsed to me and before me that he executed these Atticles of Merger on

behalf of said corporation.

Name:

(Notary Stamp/Seal)

STATE OF _NMevs YortC
COUNTY OF AlanYos

‘The foregoing tastamment was acknowledged bdore me this lﬁa}' of November, 1598 by
Judith §. Hagelton, as President of CyBear Capital Corp., a Floride n;ﬁot;, on behalf of the
88

corporation. She is personally lmown to me or has produced
identification and did not take an oath, and acknowledged to me and before me thiat be executed these

Articles of Merger on behalf of said corporation.
5 =,
PAMELA

o o
2

Name:

{Notary Stamp/Seal M
’ Nl P S e
No. 41-5001255

2 Qualified in Quaena County.
MITCORPSECH SE689:1 Commiasion Expires August 37, LT
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