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THIRD AMENDMENT e 2, N
TC T %
ARTICLES OF INCORPORATION OF Ch AT
FLA-PALM COURT, INC. T D
"3{}?}. >
Pursuant to the provisions of Sections 607.1003 and 607.1006 of the Florida Busfgess, 4{
Corporation Act (1993), the undersigned corporation zdopts the following Third Amendment tcygs,p 0
Articles of Incorporation: o, o
e
1.  The name of the comporation is FLA-PALM COURT, Imc. (the k4
"Corporation™).

2. The following amendments to the Articles of Tncorporation were adopted by
the sole shareholder and all of the Dirsctors of the Corporation (the munber of votes cast
being sufficient for approval) by the Upanimous Written Consent of Directors and Sole
Shareholder of the Corporation in Lieu of a Special Joint Meeting dated as of _oct. 28
2003 in the manner prescribed by Sections 607.1003 and 607.1006 of the Florida Business
Corporation Act:

A ARTICLE T entitled Purpose is hexsby amended {o read in its entirety 2s follows:

%

Notwithstanding any provision hereof to the contrary, the following shall govern: The
nature of the business and of the purposes to be conducted and promoted by the Corporation is to
engage solely in the activity of acting as a general partper of FLA-PALM COURT Limited
Partnership, & Flotida lizrited partnership (the “Partnership™), whose pugpose is 10 own, hold, sell,
agsign, transfer, operate, lease, mortgage, pledge and otherwise deal with property commonly
known 25 Palm Court Plaza and Professional Center located in Delray Beach, Florida (the
“Project™. The Corporation shall exercise all powers enumerated in the General Corporation Law
of Flarida necessary or convenient to the conduct, promotion or atfainment of the business or
purposes otherwise set forth herein.”

B. ARTICLE VTI entitled Indemnification is hereby amended to read in its entirety as
follows:

The Corporation shall indemnify any officer or director, or any former officer or director to
the full extent permitted by law, Notwithstanding any provision bhereof to the contrary, the
following shall goverm: Any indemmification shall be fully subordinated to any obligations
respecting the Partership or the Project and shall not constitute a claim against the Corporation i
the event that ¢ash flow is insufficient to pay such obligations.”

C. ARTICLE X entifled Independent Director is hereby amended to read in its entirety
as follows:

1
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[ Ed

D. ARTICLE X entitled Single Purpose Entity is hereby amended to read i
its entirety as follows:

114

The Corporation shall at all time remain a "single purpose entity" and, in furtherance
thereof, the Corporation ghall:

{a)  Not own any asset or property other than a general partnership interest in
the Partnership, which owns, manages and operates the Project;

(b) Mot engage in any business other than the ownership of its interest in the
Partnership and will conduct and operate its business as presently conducted and operated;

{¢)  Not enter into any contract or agreement on behalf of the Parmership with
any Affiliate (as defined below), any constituent party or any Affiliate of any constituent party,
any guaranior or any Affiliate of any guarantor, except upon terms and conditions that are
intrinsically fair and substantially similat fo those that would be available on an arms-length
basis with third parties other than any such party;

(d) Not incur on behalf of the Parinership any debt, secured or unsecursd,
direct or contingent {(including guaranteeing any obligation), other than (i) Loan {as defined
below), and (ii) trade payablss incurred in the ordinary course of the business of owning and
operating the Project, which trade paysbles shall be customary, unsecured and paid within sixty
(60} days of having been incmred, and on the terms and not in excess of the amount set forth in
the Loan Docurments (as defined below);

{¢)  Not make sty loans or advances on behalf of the Partnership to any third
party (including any Affiliate or constituent party of the Corporation, any guarantor (a
“GQuarantor”) or any Affiliate or constituent party of a Guarantor) and not acquire obligations ox
securities of its Affiliates or constiuent parties;

{f)  Remain solvent and pay its debis and lisbilities (including, as applicable,
shared personnel and overhead expenses) from its assets as the same shall become due to the
extent that it has funds available;

(g)  Preserve its existence as an entity duly organized, validly existing and in
good standing under the laws of the jurisdiction of its organization or formuation and shall not,
without the prior written consent of Merrill Lynch (as defined below) (so long as the Loan is
outstanding), amend, modify, terminate or fail to corply with the provisions of this Agreement;

(hy  Form, acquire, own or hold apy new subsidiary (whether corporate,
pattnership, limited liability company or other) or make any investments in, any Person without
the consent of Merrill Lynch;

(03000 3()677 53 )))F:\LBGALWEMQL{OZ\Rsﬁnmc:PaJm CounThirdAmend Ariofinev2.doo
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(D Maintain all of its bocks, records, financial statements and bank accounts
separate from those of its Affiliates, any constituent party and any other Person or entity, will file
its own tax returns as required by federal and state law and will maintain its books, records,
resolutions and agresments as official records;

()] At all times will hold itself out to the public as a legal entity separate and
distinet from any other entity (including any Affiliate, Guarantor or any constituent patty), shall
correct any known misunderstanding regarding ifs status as a separate entity, shall conduct
buginess in it8 own name, shall not identify itself or any of its Affiliates ag a division or part of
the otlier and shall maintain and utilize separate stationery, invoices and checks;

{) Maintain adequate capital for the normal obligations reagonebly
foreseeable in a business of its size and character and m light of its contemplated business
operations;

{1 Not seek or effect the liquidation, dissohtion, winding up, consolidation
or merger, in whole or in part, or itself or of the Partnership, or any sale of all or substantially ail
of its assets or the assets of the Parmership;

()  Not conuningle its funds and other assets, thoss of any Affiliate, Guarantor
o constitnent party or any other Persan or entity;

()  Maintain its assets in such a manner that it will not be costly or difficult to
segregate, ascertain or identify its individual assets from those of any Affiliate, Guarantor, or
constituent party or any other Person or entity;

{(0)  Not hold itself out to be responsible for the debts or obligations of any
other Person, or the decisions or actions respecting the daily business or affairs of any other
Person; .

(p)  Not guarantee or become obligated for the debts of any other entity or
person or hold itself out to be responsible for the debts of another Person or entity;

(@)  Not share any common logo with or hold itself cut as or be considersd as a
department or division of (i) any general partner, principal, member or Affiliate of the
Corporation or Partnership, (i) any Affiliate of a general partner, principal or member of the
Corporation or Partnership, or (1if) any other Person or entity;

(x) Not fail to allocate fairly and reasonably any overhead expenses that axe
ghared with an Affiliate, including paying for office space and services performed by any
emploves of an Affiliate;

(s)  Notpledge its assets for the benefit of any other Person or entity;

® Not fail to muaintain a sufficient mumber of employses in light of its
contemplated business operations;

3
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(@)  Not sell or lease, or otherwise dispose of all or substantially all of the
assets of the Corporation or the Partnership except in a manner, if any, consistent with the
requiremnents of the Merill Lynch Loan Documents;

(v}  Not amend, modify or alter the Articles of Incorporation or Bylaws of the
Corporation, or the Partnership’s Certificate of Limited Partnership or Partnership Agreement, or
permit the transfer of any stock of the Corporation or partnership interest in the Partnership
except as expressly permitted by Merrill Lynch in writing;

(w)  Not teke any of the following actions without the affirmative vote of one
hundred (100%) percent of its Board of Directors:

(1} File or consent to the filing of any bankruptey, iusolvency or
reorganization case of proceeding under any applicable insolvency law or
otherwise seek any relief under any laws relating to the relief from debts or the
protection of debtors generally;

(2)  Seek or comsent to the asppointment of a receiver, liquidator,
assighee, tustes, sequestrator, custodian or any similar official for the
Corporation or a substantial portion of is properties;

(3)  Make any assignment for the benefit of its creditors; or
{4}  Take any action in furtherancs of any of the foregoing.

{x) Do or cause to be done all things necessary to observe its organizationat
formalities and not terminaie or fail to comply with any of the provisions of this Section 2.2;

{y)  Have no obligation to indemmify ity officers, directors, members, partners,
members, springing members or special member, as the case may be, except to the extent that
such obligation is fully subordinated to the Loan and will not constitute a claim against it if cash
flow (as distinet from funds from other sources, such as insurance) in excess of the amount
required to pay the Partnership's obligations secured by the Loan Documents is insufficient to pay
such obligations;

(z}  Not make or permit to remain ouistanding any loan or advance to, or own
or acquire any stock or secuzities of, any person or entity, except that the Partnership may invest
in those investments permitted under the Loan Documents and may make any advance required
or xpressly permitted to be made pursuant to any provisions of the Loan Documents and permit
the same to remain outstanding in accordance with such provisions; and

(aa) Not pexmit any Affiliate or constitnent party independent access 10 its bank
acoounts; except in connection with property or cash management activities consistent with the
terms of the Loan.”

E, The following Articles XIT and XTIV are added 1o the Articles of Incorporation:

4
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. “ARTHCLE XDIT = PROHIRITED ACTTVITIES

Notwithstanding any provision hereof to the contrary, the following shall govern: The
Corporation shall only incur or cause the Partnership to incur indebtedness in an amount
necessary to refinance, operate and maintain the Project. For so long as any mortgage lien exists
on the Project, the Cotporation shall not and shall not cause the Partnership to incur, assume, or
guaranty auy other indebtedness. For so long as the Paripership remains morigagor of the
Project, the Corporation shall pot canse the Partnership to dissclve. The Corporation shall not
and shall not canse the Parinership to consolidate or merge with or into aoy other entity or
convey or transfer its properties and assets substantially as an entirety to any entity unless (i) the
entity (if other than the Corporation or Partnership) fonmed or snrviving such consolidation or
merger or that acquired by conveyance or transfer the properties and asscts of the Corporation or
Partnership substantially as an entirety (a) shall be organized and existing under the laws of the
United States of America or any State or the District of Columbia, (b) shall include in its
organizational documents the same limitations set forth in this Article XIU and in Article X1,
and {c) shall expressly assume the duty and punctual performapce of the Corporation’s
obligations; and (ii) immediately after giving effect to such transaction, no defanlt or event of
default under any agreement to which it is a party shall bave been commitied by this Corporation
or the Partnership and be continuing. For 5o long as a morigage lien exists on the Project, the
Corporation shall not voluntarily commerce a case with respect to itself or cause the Partnership
te voluntarily commence a case with respect to itself, as debtor, under the Federal Bankruptoy
Code ¢r any similar federal or state statute without the unapimous consent of the Board of
Directors. For so long as a mortgage lien exists on the Project, no material amendment to the
Corporation’s Article of Incorporation or to the Corporation’s By-Laws nor to the partnership
agreement of the Partnership may be made without first obtaining approval of the mortgagee
holding a first mortgage on each of the Projects.”

“ARTICLE XTIV = DEFINTTIONS

Capitalized terms used hercin but not otherwise defined shall have the following
eanings:

Affiliate, The term "Affiliate” means any person ¢entrolling or controlled by or under
common control with the Partmership including, without lmitation (i) any person who bas a
famniliel relationship, by blood, mamriage or cotherwise with aoy partwer or employes of the
Partpership, or any affiliate thereof and (i) any person which receives compensation for
administrative, legal or accounting services from this Partoership, or any affiliate. For purposss
of this definition, "control® when used with respect to any specified person, means the power to
direct the management and policies of such person, directly or indirectly, whether through the
ownership of voting securities, by contract or otherwisg; and the terms "controliing” and
"eoptrolled" have meanings correlative to the foregoing.

Parson. The term "Person” means any individual, corporation, partership, Hmited
lisbility company, joint vepture, association, joint stock compsny, frust (including any
bepeficiary thereof), unincorporated organization, or government or any agency or political
subdivision thereof,

(((F103000306775 3))) F:\LEGALMuWOHOZ\RcEnmm\st Court- Third AmumdArtofinov2.doc
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TLoan, A first priority mortgage loan from Memill Lynch Capital, & Diviston of Mermill
Lynch Business Finaneial Services Inc., a Delaware corporation (or amy of its affilintes,
successors and assigns) in the original principal amount not to exceed $15,320,000.00.

Loan Tiocuments, Any docutments or instruments evidencing or securing Loan from
Mereill Lynch.

Merdll Tynch. Merrill Lynch Capital, a Division of Mextill Lynch Business Financial
Services Inc., 2 Delaware corporation {or any of its affiliates, successors and assigns).”

IN WITNESS WHERZEQF, the undersigned has execcuted these Articles of Amendment
this_2a+y dayof _October 2003,

FLA-PAIM COURT, INC, a Florda

&
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