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FIFTH AMENDMENT ?’—'Fnﬂ <
ARTICLES QF INCORPORATION OF Zm W
PLA-PALM COURT, NC. =7 =
e
o =

Pursuant {o the provisions of Sections 607.1003 and 607.1006 of the Flosida Bus[ipem e

E=1 rd

Corparation Act (1993), the undersigned corporation adopts the following Fifth Amendmennm:

e —
its Articles of Incorporation, as of October 28, 2003: S
1.  The pame of the comomtion is FLA-PALM COURT, Ine. (the

"Corporation™).

2. The foliowing amendments to the Articles of Ingorporation were adopted by
the sole shareholder and all of the Directors of the Corporation (the mumber of votes cast
being snfficient for spproval) by the Unanimous Written Consent of Directors and Sole
Shareholder of fhe Corporation in Lien of a Special Joint Mecting dated sz of _Qgt . 28
2003 in the manner prescribed by Sestions 6071003 and 07,1006 of the Florida Business
Corporation Act:

A ARTICLE I entifled Purpose is hereby amended to read In its entirety as follows:

(43

Notwithstanding any provision héreof to the contrary, the ilowing shall govern: The
nature of the business and of the purposes to be conducted and promoted by the Corporation is to
engage salely in the activity of acting a3 a general partner of FLA-PATM COURT Limiied
Partnership,  Florida Jimitad partnership (the *Parmership™), whose purpose is to own, hold, seli,
assipn, fransfer, operats, leass, mortgage, pledge and otherwise deal with property commonly
lmown as Falm Court Plaza and Professional Center located in Delmy Beach, Flonda (the
“Project”). The Corparation shall exercise 21l powers enumerated in the Genersl Corperation Law
of Florida necessary or convetient to the conduct, promotion or atisimment of the business or
purposes otherwise set forth herein.”

B. ARTICLE VI emtitled Indemmification is hersby amended to read in s entivety as
follows:

The Corporation shall indemnify any officer or director, or sny former officer or director to
the full extent permifted by law. Notwithstanding any provision hereof o the contrary, the
following shall govern: Awy indemmification shafl be fully subordinated to any obligations
respecting the Partnership or the Project and shall ot constitute a elaim against the Corporation fu
the event that cash flow is insefficient fo pay such obligations,”

C. ARTICIE X entifled Independent Director is hereby amended to read in its entirety
as follows:

(((EHO5000048776 3))) "
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D. ARTICLE XII entitled Single Purpose Batity is hereby amended to reed in
its entirety as follows.

L1

The Corporation shall at all time remain a "single purpose entity" and, in furtherance
thereaf, the Corporation shall:

()  Not own any asset or property other than a general parimership inferest in
the Partnership, which owns, manages and operatss the Profect;

(b} Not engage in any business other than the ownership of its interest in the
Partnership and will conduet and operate its business as pregently conducted and operated;

&) Not enter into any contract or agreement on behalf of the Partnership with
any Affiliate (as defined below), any constitueni party or any Affilisfe of any constituent party,
any gharantot or any Affiliate of any guarantor, except upon terms and condiions that are
intrinsically fair and substantially similar to those that would be available on an mrms-length
basis with third parties other than sny such party;

(dy  Not incur on behalf of the Partnership any debt, secured or unsecured,
direct or contingent (including guarsniceing any obligation), other than (i) Loan (as defined
below), and (i) trade payables incurred in the ordinary course of the business of owning and
operating the Projeet, which irade payables shall be customary, noseenred and paid within sixty
{60} days of having been incurred, and on the terms and not in excess of the amount set forth in
the Loan Documents (25 defined below);

{e)  Not make any loans or advances on behalf of the Parinership to any third
party (including any Affiliate or constituent party of the Corporation, any sguarantor (a

“Quarantor’’} or any Affiliate or constituent party of a Guarantor) and not acqmre cbligations or
securities of its Affiliates or constituent parties;

()  Remain solvent and pay its debits and lishilitics (including, as appliceble,
shared personnel! and overhead expenses) from its assets a5 the same shell become duc to the
extent that it has fimds available;

(£) Preserve its existence as an entity duly organized, validly existing and in
good standing uncer the laws of the jurisdiction of its organizetion or formation and shall not,
without the prior written consent of Memill Lynch (as defined below) (so long as the Loan is
outstanding), amend, modify, terminaie or fail to comply with the provisfons of this Agreement;

(h)  PForm, acquire, own or hold any new subsidiary (whether corporaie,
partnership, limited Hability cornpany or other) or make any investments in, any Person without
the consent of Merrilt Lynch;

2
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) Maintain all of its books, records, finamcial statements and bank accounis
separate from those of its AffTliates, any constituent party and any other Person or entity, will file
its own tax retums as required by federal and state lew and will maintain its books recards,
resolutions and agresments as official records;

)] At 21 times will hold itself out to the public 2s a legal entity separate and
distinct from any other entity (including any Affiliate, Guarantor or any constituent party), shall
correct any known misunderstanding regarding its status as a separate entity, shall conduct
business in its own name, shall not identify itself or any of its Affiliates as a division or part of
the other and shall maintain and utilize separate stationery, invoices and checks;

(k) Maintain adequate capiiel for the normal obligations xeasonably
foreseeable in & busimess of its size and character and in light of its comtetaplated business
operations;

4)) Mot seek or effect the liquidation, dissclution, winding tp, consclidation
or marger, in whole or in patt, or itself or of the Parinership, or any sale of all or substantia]ly all
of its asseis or the assets of the Partnership;

() Notcommingle its funds and other assets, those of any Affliate, Guarantor
or copstitnent party or any other Person or entity;

(m)  Maintain its assets in such a manner that it will not be costly or diffienlt to
segregate, ascertain or identify its individual assets from those of any Adfliate, Guarantor, or
constituent party or any other Person or eatity;

()  Not hold itself out to be responsible for the debts or obligations of any
other Persom, or the decisions or actions respecting the daily business or affairs of any other
Person;

(p) Mot guavantes or become obligated for the debis of any other entity or
person. or held itself out to be responsible for the debis of another Petson or entity;

(g}  Not share any comumon Jogo with or hold itself out 25 or be considered az a
depattment or division of (f) amy gemeral partner, principal, mamber or Affiliate of the
Corparation or Paripership, (i) any AfBliate of & generel partner, principal or member of the
Corporation or Partnership, or {iif) any other Person or entity;

) Not. fail to allocats fairly and reasonably any overhead expenses that are

shared with an Affiliate, inchiding paying for office space amd services pecformed by any
employee of an Affliate;

(s)  Notpledge its assets for the bepefit of any oiher Person or entity;

) Not fail to maintain a sufficient niimber of employees in Iight of its
contemplated business operations;
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{u}  Not sell or lease, or otherwise dispase of all or substantially ali of the
sagets of the Corporation or the Partnership except in a manner, if eny, consistent with the
requirements of the Merriil Lynch Loan Documents;

{(v)  Not amend, modify or atter the Articles of Incorporation or Bylaws of the
Corporation, or the Parinership’s Certificate of Limited Partnership or Paptnership Agreement, or
permit the transfer of eny stock of the Corporation or parinership interest in the Parinership
except as expressly permitted by Merrill Lynch o writing;

(w) Not take any of the following actions without the affirmative vots of one
hundred (100%%) percent of its Board of Ditectors:

(1)  File or copsent to the filing of any bankruptey, insolvency or
reorganization case or procesding under any applicable insolvency Jaw or
otherwvise seek any relief under any laws relating to the relief from debts or the
protection of debtors generally;

@ Seek. or consent to the appointment of a receiver, liguidator,
assignes, trustee, sequesirator, custodian or any similar official for the
Carporation or a substantisl portion of its properties;

(3)  Make any assignment for the benefit of its creditors; or
(4)  Take anyaction in furtherance of any of the foregoing.

() Do or cause 10 be done zll things necessary to observe its organizational
formalities and not terminate or £l fo comply with any of the provisions of this Seetion 2.2;

()  Have no obligation to indernmify ite officers, directors, members, partners,
members, springing members or special member, a8 the case may be, sxeept to the extent that
such obligation is fully suberdinated to the Loan and will not constitute a claim against it if cash
flow (a3 distinct from finds from other sources, such as insurance) in excess of the amount

required fo pay the Parinership's obligations secured by the Loan Documents is insufficient to pay
such obligations;

(zZ)  Not make or permit to remain outstanding sany Ioan or advanes 1o, or own
oI sCguire any stock or securities of, any person or entity, except that the Partnership may invest
in those investments permitted under the Loar Documents and may make any advance required
or expressly permitted to be made pursuant to any provisions of the Loan Docnents and permi
the same to remain ouistanding in eccordance with such provisions; and

(aa) Not permit any Affiliate or constituent party independent access to its bank
acoounts; except in conmection with property or cash managsment activities consistent with the

terms of the Loan.™
E. The following Articles XIIT and XTIV are added to the Articles of Incorporation:

4
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Notwithstanding any provision hercof to the contrary, the following shall govern: The
Corporation shall only incur or cause the Parinership fo jncur indebtedmess in an amount
necessary to refinance, operats and maintain the Project. For so long as any mortgage licn exists
on the Project, the Corporation shatl not and ¢hall not cause the Partnarship to incur, asgume, or
gnaranty any other indebtedness. For so long as the Partnership remains mortgagor of the
Project, the Corporation shall not cause the Partnership to dissolve. The Corporation shall not
and shall not cause the Partnership to consolidate or merge with or into any other entity or
convey or transfer its properties and assets substantially es ac entirety to any entity unless (i) the
entity (if other than the Corporation or Partnership) formed or surviving such consolidation or
merger or that acquired by conveyance or transfer the properiies end assets of the Corporation or
Partnership substantialiy as an entirety (a) shall be organized and existing under the laws of the
United States of America or any State or the Disirict of Columbia, (b) shall include in its
organizational documents the same limitations sef forth in this Article XTH and in Anticle X1,
and (c) shall expressly assume the duty and punctual performence of the Cerporation’s
obligations; and (ii) immediately after giving effect to such transaction, no defanlt or event of
defmit under roy agreement to which it s a party shall have been committed by this Corporation
or the Parmership and be continuing. For so long as a mortgage lien exists on the Project, the
Corporation shall not volunterily commence a case with respect to itself or cause the Partnership
to voluntarily commence g case with respect {o itself, as debtor, under the Federal Bankruptey
Code or any similar federal or state statute withont the wpanimous consent of the Board of
Dizsctors. For so long as a mortgage lien exists on the Project, no material amendment to the
Corporation’s Article of Incorporation or to the Corporation’s By-Laws nor to the partmership
agrezment of the Partmership may be made without first obtaining approval of the morigagee
holding a first mortgage on each of the Projects.”

“ABRTICLE XTV — DEFINTTIONS

Capitalized terms used herein but not otherwise defined shall have the following
THeanings:

Affilinte, The term "Affiliate” means any person copizolling or contralled by or under
common control with the Parnership including, without Iimitation (i) any person who has a
familial relationship, by blood, marriage or otherwise with any partner or employee of the
Partnership, or any affiliate thereof and (ii) any person which receives compensation for
administrative, legal or accounting services from this Parmership, or any affiliate. For purposes
of this definition, "control" when used with respect to any specified person, means the power to
direct the management and policies of such peson, directly or indirectly, whetber through the
ownership of voting securities, by contract or otherwise; and the terms "controlling™ and
“controlled” have memmings cotrelative to the foregoing.

Persnn. The tann "Person” means any individnal, corporation, partnership, Hmited
Hability company, joint ventnre, association, joint stock compamy, tust (@ncluding any

beneficiary thereof), unincorpornted organization, or government or any agency or political
subdivision thereof.
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Loan. A first priority mortgage loan from Merrill Lynch Capital, a Division of Merdll’
Lynch Business Financial Services Inc., = Delaware corporation (or any of its affilistes,
successors and assigns) in the eriginal principal amount not to exceed 515,320,000.00.

Loan Documents. Any documents or instruments evidencing or securing Losn from
®ernll Lynch,

Merrill Tymeh, Mermilt Lynch Capital, 2 Division of Merrill Lynch Business Financial
Services Ing., 2 Delaware corporation {or any of its affiliates, successors and assigns).”

IN WITHNESS WHEREOF, the undersigned haz executed these Articles of Armendment
this 17+n day of _Deconbor , 2004

FLA-PATM CQURT, IVC., & Florida corporation

Print Namae: aniel 5, Mesgina
Title: Vice President
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