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AMENDED AND RESTATED
ARTICLES OF INCORPORATION QOF
NORTH AMERICAN TEL-COM GROUP, INC.

In accordance with Section 607.1007 of the Florida Statuses, the Amended and Restated
Articles of Incorporation of NORTH AMERICAN TEL~-COM GROUP, INC., a Florida
corporation {the "Corporation"), are hereby amended and restated (such amended and restated
Articles of Incorporation to be referred to herein as the "Articles of Incorporation") to read in

their entirety as follows: o

=5 4
EI.N. -~
ARTICLE I - NAME_ ‘r:;% Z, -
The name of the Corporation is North Amerjcan Tel-Com Group, Inc, %;;, < Y;n
ARTICLE I - ADDRESS T =
Do W
The mailing address and principa? place of business for the Corporation is 2248 Palm™,
Beach Lakes Boulevard, West Palm Beach, Florida 33409, Cj;t'f :
ARTICLE III - DURATION
The duration of the Corporation shall be perpetual.
ARTICLE IV - PURPOSE

The 'Cmporation is organized to engage in any activity or business permitted under the
taws of the United States and the State of Florida,

C - REGISTERED QFFI AGE

The address of the registered office of the Corporation is 2240 Palm Beach Lakes
Boulevard, West Palm Beach, Florida 33409, and the name of the registered agent of the
Corporation at such address is William J. Mercurio.

THIS INSTRUMENT WAS PREPARED BY-
Donn Alan Beloff, Esq.
Holland & Knight LLP o

‘701 Brickell Ave,, Suite 3000

Miami, Florida 33131
(305) 374-8500
Flarida Bar No.: 222429 FAX AUDIT NO.: H98000006174
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ARTICLE VI - CAPITAL STOCK

A. uthori ital Stowd

The total number of shares of capital stock of the Corporation which the Corporation
shall have ihe authority to issue is 100,000,000, consisting of (i) 98,000,000 shares of cornmon
stock, each of which shall have a par value of $.01 per share ("Common Stock™), including
10,000,000 shares of Class A Common Stock ("Class A Common Stock™}, 20,000,000 shares
of Class B Common Stock ("Class B Common Stock") and 68,000,000 shares of undesignated
common stock ("Additional Common Stock") and (1i) 2,600,000 shares of Preferred Stock, each
of which shall have a par value of $.01 per share ("Preferred Stock”) and 100,000 shares of
which are hereby designated as "Series A Convertible Preferred Stock.” The rights, privileges,
vote, liquidation preference, convertibility, dividend and redemption provisions for the Series
A Convertible Preferred Stock are set forth on Exhibit A aftached hereto.

B. Erovisions Relating to the Common Stock. ‘The Common Stock shall be subject
to the express terms of the Preferred Stock and any class or series thereof. The powers,
preferences and rights of the Class A Common Stock, the Class B Common Stock and the
Remaining Common Stock and the qualifications, lirnitations and restrictions thereof, shall in
all respects be identical, except as otherwise required by law or as expressly provided in the
agreemnent among the stockholders of the Corporation dated as of March 31, 1998, Except as
otherwise required by law or as may be provided by the resolutions of the Board authorizing the
issuance of any class or series of the Preferred Stock, as hereinafter provided, all rights to vote
and all voting power shall be vested exclusively in the holders of the Common Stock. The
holders of shares of Class A Common Stock shall have the following voting rights:

The holders of Class A Common Stock shall be entitled to one vote for each
share of Class A Commen Stock held, provided, however, that in no event shall
the Class A Common Stock, in the aggregate, be entitied 1o more than 20% of
the total mumber of votes allocable to all issued and outstanding voting shares of
capital stock of the Corporation. In the event that the total mimber of issued and
outstanding shares of Class A Common Stock shall be greater than 20% of all
votes entitled to be cast by the holders of issned and outstanding capital stock of
the Corporation, each share of Class A Common Stock shall be entitled to that
number of votes equal to 2 fraction, the numerator of which shail be 20% of the
total pumber of votes entitled to be cast by the holders of issued and ontstanding
shares of capital stock of the Corporation and the denominator of which shall be
the total number of shares of Class A Common Stock then issued and outstanding.

C.  Erovisions Relating to Preferred Stock Shares of Preferred Stock may be issued

from time to time in one or more series. The Bonrd of Directars is authorized to fix the number
of shares in each series, the designation thereof and the relative rights, preferences and
limitations of each series including, but not limited to: (2) the dividend rate; (b) redeemable
features, if any; (c) rights upon liquidation; (d) whether or mot the shares of such series shall be

2- FAX AUDIT NO.: H98000006174
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subject to a purchase, retirement or sinking fand provision; (e) whether or not the shares of such
series shall be convertible into or exchangeable for shares of any other class and, if 5o, the rate
of conversion or exchange; (f) restrictions, if any, upen the payment of dividends on Common
Stock; (g) restrictions, if any, npon the creation of indebtedness; (h) voting powers, if any, of
the shares of each series; and (i) such other rights, preferences and limitations as shall not be
inconsistent with the laws of the State of Florida.

The holders of the Preferred Stock shall be entitled to dividends thereon at the rate
established by the Board of Directors. All remaining profits which the Board of Directors may
determine to apply in payment of dividends shall be distribyted among the holders of Common
Stock exclusively. Upon dissolution, whether voluntaty or involuntary, the holders of Preferred
Stock shall first be entitled to receive, out of the net assets of the Corporation, the liquidating
value estzblished by the Board of Directors, of their shares plus unpaid accumulated dividends
and any other distributions declared thereon. -

D.  Share Reclassification, Immediately upon the filing hereof, each then outstanding
share of the Corporation’s Common Stock (the "Existing Common Stock™) shall, automatically
and without any action by the holder, be reclassified and converted into 190.6311 validly issued,
fully paid and nonassessable shares of Class A Common Stock. Each certificate that theretofore
represented shares of Existing Common Stock shall thereafter represent the number of shares
of Class A Comumon Stock into which the shares of Existing Common Stock represented by such
certificate were reclassified and converted hereby; provided, however, that each person holding
of record a stock certificate or certificates that represented shares of Existing Common Stock
shall receive, upon surrender of each such certificate or certificates, a new certificate or
certificates evidencing and representing the number of shares of Class A Common Stock to
which such person is entitled. Upon consummation of the reclassification of the Existing
Common Stock of the Corporation provided for in this Section D (the "Reclassification™), the
holders of the Class A Commonr Stock of the Corporation shall have all rights accorded them
by law and these Amended and Restated Articles of Incorporation. The issuance of certificates
representing shares of Class A Common Stock issuable upon the Reclassification shall be made
Wwithout charge to the holders of Existing Common Stock; provided, however, that if any
certificate is to be issued in a name other than that of the record holder of the shares of Existing
Common Stock being reclassified pursnant to the Reclassification, the Corporation shall not be
required to issue or deliver any such certificate wnless and unfil the person requesting the
issnance thereof shall bave paid to the Corporation the amount of any tax that may be payable
with respect to any transfer involved in the issuance and delivery of such certificate or has
established to the satisfaction of the Corporation that such tax has been paid. If so required by
the Corporation or the Transfer Agent, any certificate for shares of Existing Common Stock
surrendercd in connection with the Reclassification shall be accompanied by instruments of
transfer, in form satisfactory to the Corporation or the Transfer Agent, duly executed by the
holder of such shares or the duly authorized representative of such holder, together with funds
for paymenl uf any wansfer tax required as set forth above. As promptly as practicable
following the surrender of a certificate representing shares of Class A Common Stock in the
foregotng manner, any required instruments of transfer and the payment in cash of any amount

3. FAX AUDIT NO.: H98000006174 0
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for the payment of any transfer tax, the Corporation shall issue and deliver or cause to be issuad
and delivered to such holder or such holder’s nominee or nominees, 4 certificate or certificates
representing the number of shares of Class A Common Stock issued uporn the Reclassification
to which such holder is eatitled, in such name or names as such holder may direct.

ARTICLE VII - BOARD OF DIRECTORS

The mumber of directors shall be determined by the Board of Directors in
accordance with the Bylaws of the Corporation and shail consist of not less than 5, nor more
than 11 members. A director shall hold office until the anmual meeting for the year in which
his term expires and until his successor shall be elected and shall qualify, subject, however, to
prior death, resignation, retirement, disqualification or removal from office jn accordance with
the Bylaws of the Corporation.

ARYICLE VIl - CONTROL-SHARE ACQUISTTIONS

The Corporation elects not to be governed by Florida Statute Section 607.0902, as
amexded, relating to control-share acquisitions (the *Control-Share Act"). The Cotporation is
expressly anthorized to the fullest extent permitted by the Control-Shate Act to redeem control
shares acquired in a control-share acquisition at the fair value thereof pursuant to procedures
adopted by the Board of Directors,

ARTICLE IX - | TRANSACTIONS

The Corporation elects not to be governed by Florida Statrtes Section 607.0901, as
amended, concerning affiliated transactions.

ARTICLE X - DIRECTOR LIABILITY

A director of the Corporation shall not be personaily liable to the Corporation or its
sharcholders for monetary damages for breach of fiduciary duty as a director, except fo the
extent that such exemption from liability or limitation thereof is not permitted undey the Florida
Business Corporation Act as currently in effect or as the same may hereafter ba amended. No
amendment, modification or repeal of this Article X (including any amendment or repeal of this
Article X made by virtue of any change in the Florida Business Corporation Act after the date
hereof) shall adversely affect any right or protection of a director that exists at the time of such
amendment, modification or repeal on account of any action taken or any failure to act by such
director prior to such fime. '

4- FAX AUDIT NO.: H98000006174 0
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IN WITNESS WHEREOF, the undersipned has executed these Articles of Incorporation
3

this 30th day of March, 1998.

William J. Mercurfo
FTL1-200732.3 . President and Chief Executive Officer

_5- FAX AUDIT NO.: HO8000006174 0§
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CERTIFICATE TO AMENDED AND RESTATED ARTICLES OF
INCORFORATION OF NORTH AMERICAN TEL-COM GROUP, INC.

The undersigned, William J. Mercurio, President and Chief Executive Officer of NORTH
AMERICAN TEL-COM GROUP, INC., a Florida corporation (the "Corporation”), does hereby
certify as follows:

1. In accordance with Section 607.1003 of the Florida Statutes, the Board of
Directors of the Corporation recommended by written consent on March 27,
1998, that the sharcholders of the Corporation approve, and sharehelders having
unanimously approved by written consent on March 27, 1998, the number of
votes cast by the sharcholders being sufficient for such approval, in accordance
with Sections 607.1003 and 607.1006 of the Florida Statotes, the amendment and
resiatement of the Corporation’s Articles of Incorporation as attached hereto,

2. The undersigned officer of the Corporation has been duly aunthorized to submit
these Amended and Restated Articles of Incorporation of the Corporation to the
Department of State of Florida for filing in accordance with Section 607.1007 of
the Florida Statutes.

NORTH AMERICAN TFf.-COM GROUP, INC.

o Lo

William J. Mercurig_
President and Chief Executive Officer

FAX AUDIT NO.: H98000006174 0
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EXHIBIT A

NORTH AMERICAN TEL-COM GROUP, INC,
DESCRIPTION OF SERIES A PREFERRED STOCK

1. Designation. The 100,000 shares of Series A Convertible Preferred Stock, par
value 8.01 per share (the “Preferred Stock™), shall have the following rights, terms and privileges
(terms used herein and not otherwise defined shall have the meanings set forth in the Purchase
Agreement (as referred to below)):

2. Dividends

(2) Dividends. The holders of the then outstanding shares of Preferred Stock
shall be entitled to receive, out of funds legally available therefor, cumulative annual dividends
when and as may be declared from time to time by the Board of Directors of the Company at an
annual rate per share equal to eight percent (8%) of the original purchase price paid per share of
the Preferred Stock. Such amount shall be compounded anmially such that if the dividend is not
paid for such year the unpaid amount shall be added to the original purchase price paid per share
of the Preferred Stock for purposes of calculating succeeding years’ dividends, Such dividends
shall be deemed to accrue on the Preferred Stock and be cumulative, whether or not earned or
declared and whether or not there are profits, surplus or other finds of the Company legalty
available for the payment of dividends. If such cunuiative dividends in respect of any prior or

+ Current annual dividend period shall not have been declared and paid, or if there shall not have
been a sum sufficient for the payment therefor set apart, the deficiency shail first be fully paid
before any dividend or other distribution shall be paid or declared and set apart with respect to

* any class of the Company's capital stock, now or hereafier outstanding, Anything contained
herein to the contrary notwithstanding the accrued dividends shail be immediately due and
payable in cash, upon the earliest occurrence of any of the following (each a “Dividend Date”):

(1) A Public Offeting (as hereafter defined);

(2 Asale of the Company or a sale of all or substantiafly all of the
Company’s assets; or’

(3)  April 15, 2005.

For purposes of this Scction 2, unless the context requires otherwise, “distribution” shall mean the
transfer of cash or property without consideration, whether by way of dividend or otherwise, or
the purchase or redemption of shares of capital stock of the Company for cash or property,
including any such transfer, purchase or redemption by a subsidiary of the Company,
Notwithstanding the foregoing, the Company shall not declare or pay a dividend on the Preferred

Stock priot to the Dividend Date.

(t)  Dividends in Xind, In the event the Company shall make or issue, or shall
fix 2 record date for the determination of holders of common stock entitled to receive, a dividend
or other distribution with respect to the coramon stock payable in (i) securities of the Company
other than shares of common stock or (i) assets, then and in each such event the holders of

FAX AUDIT NO.: H98000006174 ¢
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Preferred Stock shall receive, at the same time such distribution is made with respect to common
stock, the number of securities or such other assets of the Company which they would have
recetved had their Preferred Stock been converted into common stock immediately prior to the
record date for determining holders of common stock entitled to receive such distribution,

3. . Liquidation, Dissolution or Winding Up
(2)  Treatment at Liquidation Dissolution or Winding Up.

In the event of any liquidation, dissolution or winding up of the Company,
whether vohutary or involuntary, the holders of each share of Preferred Stock shall be entitled to
be paid out of the assets of the Company available for distribution to holders of the Company’s
capital stock of all classes, whether such assets are capital, surplus, or capital earnings, such
amount per share of Preferred Stock as wounid have been payable had each such share been
converted into common stock immediately prior to such event of liquidation, dissolution or
winding up pursuant to the provisions of Section 5 (the “Liguidation Amount™) and the holders of
the Preferred Stock shall be treated as if they had converted the Preferred Stock inte common
stock. E— S S - ' .

(t)  Digtributions in Cash. The Liquidation Amount shall in all events be paid in
cash. Whenever a distribution provided for in this Section 3 is payable in property other than
cash, the value of such distribution shall be the fair market value of such property as determined in
good faith by the Company's Board of Directors.

4, Voting Power. Except as otherwise expressly provided in Section 8 hereof, or as
required by law, each holder of Preferred Stock shall be entitled to vote on all matters and shall be
entitled to that number of votes equal to the largest nimber of whole shares of common stock
into which such holder's shares of Preferred Stock, could be converted, pursuant to the provisions
of Section 5 hereof, at the record datc for the determination of shareholders entitled to vote on
such metter or, if no such record date is established, at the date such vote is taken or atty written
consent of shareholders is solicited. Except as otherwise expressly provided herein or as required
by law, the holders of shares of Preferred Stock and common stook shall vote together as a single
class on all matters,

5. Convession Rights for the Preferred Stock. The holders of the Preferred Stock

shall have following rights with respect to the conversion of the Preferred Stock into shares of
Common Stock:

(a)  General Subject to and in compliance with the provisions of this Section
3, all but not less than all of the shares of the Preferred Stock may, at the option of the holder, be
converted at any time into fully-paid and non-assessable shares of Cormon Stock; provided,
however, that the conversion must be dene simultaneously with the conversion of the Note . The
number of shares of Common Stock to which a holder of Preferred Stock shall be entitled upon
conversion shall be the product obtained by multiplying the Applicable Conversion Rate
(determined as provided in Section 5(b)) by 100,000 (i.e., the number of shares of Preferred
Stock being converted),

FAX AUDIT NO.: H98000006174 0
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(b)  Applicable Conversion Rate. The conversion rate n effect at any time (the
“Applicable Conversion Rate™) shall be the quotient obtained by dividing $138.676 by the
Applicable Conversion Value, calculated as provided in Section 5(c).

(¢}  Applicable Conversion Value, The Applicable Canversion Value shall be

$5.00, except that such amount shall be adjusted from time 1o time in accordance with this

Section 5.
(d  Adjustments to Applicable Conversion Values.
@  (A) Fiscal Year 1999 Adjustment. f'the EBITDA of Mich-Com

Cable Services Incorporated, a Michigan corporation, Cablemasters Corp., a Pennsytvania
corporation, Excel Cable Construction, a Fiorida corperation and Kenya Corporation, a
Kansas corporation {the “Acquired Corporations”) for the twelve months ended
December 31, 1999 is less than $10,215,000 (i.e., 80% of the 1999 budget), then the
Applicable Conversion Value shall be increased to a pumber that canses the holders of the
Preferred Stock to increase the mimber of shares of the common stock of the Company on
a fully diluted basis they would receive upon conversion of the Preferred Stock by ten
percent (10%) of the Company’s fully diluted number of shares {e.g, fiom 23.5% of the
common stock to 33,5% of the common stock). If the EBITDA of the Acquired
Corporations for the twelve months ended December 31, 1999 is less than $11,492 000
(i-e., 90% of the 1999 budget), but greater than $10,215,000, then the Applicable
Conversion Value shall be increased to a munber that causes the holders of the Preferred
Stock to increase the number of shares of common stock of the Company on a fully
diluted basis they would recejve upon conversion of the Preferred Stock on a pro rata
basis (for example, if the EBITDA is $10,853,000 (i.c., 85% of the 1999 budget), then
the holder shall be entitled to receive 28.5% of the common stock upon such conversion).
The adjustment in this Section S(d)(1)(A) shall be computed based upan the zudited
financial statements of the Company for fiscal 1999 and shall be cffective upon delivery of
caleulation of the foregoing by the Company’s independent accountants, in the absence of
computational error. The term “ERITIIA” shall mean the Acquired Corporations’
earnings before interest, taxes, depreciation, amortization (exchiding extraordinary gains
and losses, and any earnings or losses of any businesses or assets acquired after the date
bereof), and prior to any deduction for non-cash charges relating to stock grants, any of
the Company’s corporate overhead charges or any management fees, all caloulated based
upon generally accepted accounting principles, eansistently applied,

(B)  Upon Sale of Comumon Stock. Ithe Company shall, while
there are any shares of Preferred Stock outstanding, issue or sell (or in accordance with
Section S(d)(((C) below is deemed to have issued or sold) shares of its common stock
without consideration or at a price per share legs than the Applicable Conversion Value in
effect immediately prior to such issuance or sale, then in each such case such Applicahle
Conversion Value for the Preferred Stock, upon each such issuance or sale, except as
hereinafter provided, shall be lowered so as to be equal to an amount determined by
multiplying the Applicable Conversion Vakze by a fraction:

033188 w15 AM 3
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aggregate consideration, if any, received by the Company for the total number of such
additional shares of common stock so issued would purchase at the Applicable Conversion
Value in effect iramediately prior to such issuance, and

(2)  the denominaror of which shall be (a) the number of
shares of common stock outstanding immediately prior to the issuance of such additional
shares of common stock plys (b) the number of such additional shares of common stock

s0 issued.
(C)  Upon Issuance of Warrants, Options ang Rights to

upop the issuance of such Wwarrants, options, rights, or convertible securities been made
upon the basis of the decreased Net Consideration per share of such securities, and (2) had
adjustments made to the Applicable Conversian Value since the date of issuance of such
securities been made to the Applicable Conversion Value 55 adjusted pursuant to (1)
above,

TAARAZ RS AxS - 4
RGN 160G
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(2)  For purposes of thig paragraph, the “Net _

Consideration Per Share” which may be received by the Company shall be determined ag
follows;

() The “Net Consideration Per Share” shall
mean the amount equal to the total amount of consideration, if any, received by the
Cotmpany for the issuance of such warrants, options, subscriptions, or other
purchase rights or convertible or exchangeable securities, pius the mintmum
amount of consideration, if any, payable to the Company upon exercise or

- conversion thereof, divided by the aggregate number of shares of common stock
that would be issued if all sych warrants, options, subscriptions, or other purchase
rights ot convertible or exchangeable securities were exercised, exchanged, or
converted,

()  The “Net Consideration Per Share” which
may be received by the Company shall be determined in each instance as of the
date of issuance of watrants, options, subscriptions, or other purchase rights or
convertible or exchangeable securities without giving effect to any possible future
upwatd price adjustments or rate adjustments which may be applicable with
respect 1o such warrants, options, subscriptions, or other purchase rights or
convertible or exchangeable securities,

(D)  Stock Dividends. In the eveat the Company shall make or
issue a dividend or other distribution Payable in common stock or securities of the

Company convertible into or otherwise exchangeable for the common stock of the
Company, then such common stock or other securities igsued in payment of such dividend
shall be deemed to have been issyed without consideration (except for dividends payable
in shares of common stock payable pro rata to holders of Preferred Stock and to holders
of any other class of stock).

hares Tssued Purspant ¢ itional isitions. For the
puiposes of the calculation of adjustments to the Applicable Conversion Vaine pursuant to

O3TINB1S AM 5
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common stock had not occurred, and therefore the holder of the Preferred Stock shall not
be diluted by the issuance of such additional common stock or common stock equivalents.

(G)  Ezceptions. This Seetion 5(d)() shall not apply under any of
the circumstances which would constitute an Extraordinary Common Stock Event (as
hereinafter defined in Section 5(AX(if)). Further, the provisions of this Sectian 5(d) shall
not apply to (i) shares issued upon conversion of the Preferred Stock shares issues upon
conversion of a Note, or (ii) the issuance of any common stock pursuant to the exercise of
the options {and the shares issuable upon exercise thereof) to purchase up to an aggregate
of 500,000 shares of common stock (including options outstanding on the date hereof)
issued to employees of the Company, ag provided in Section 8.7 of that certain Securities
Purchase Agreement, dated as of March 3 1, 1998 (the “Purchase Agreement”). The
number of shares in this Section (G) shall be proportionately adjusted to reflect any stock
dividend, stock split or other form of recapitalization occurring after the date hereof

Gi) Upon ordj Stock Event. Upon the happening of

Preferred Stock shall be readjusted in the same matmer upon the happening of any successive
Extraordinary Commop Stock Event of Ewvenis.

“Extraordinary Common Stock Event” shall mean (1) the issue of additional shares

of cormon stock as a dividend or other distdbution on outstanding common stock
or on any class or series of preferred stock, unless made pro rata to holders of
Preferred Stock, (i) a subdivision of outstanding shares of common stock into a
greater number of shares of common stock, or {iii) 2 combination of outstanding
shares of the common stock into a smaller number of shares of common stock.

(e}  Dividends. In the event the Company shall meke or issue, or shall fix a
record date for the determination of holders of common stock entitled to receive, & dividend or
other distribution with respect to the common stock payable in (i) securities of the Company other
than shares of common stock or (i) assets, then and in each such event the holders of Preferred
Stock shall receive, at the same time such distribution is made with respect to common stock, the
number of securities or such other assets of the Company which they would have received had
their Preferred Stock been converted into comon stock immediately prior to the date of such
distribution. '

(®  Capital Reorganization or Reolassification. If the common stock issuable
upon the conversion of the Preferred Stock shall be changed into the same or different nuraber of
shares of any class or classes of stock, whether by capital reorganization, reclassification or

V158 B1S AM D 6
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otherwise (other than a subdivision or corbination of shares or stock dividend provided for
elsewhere in this Section 5 or by a Reorganization), then aud in each such ¢vent, the holder of
each share of Preferred Stock shall have the sight thereafier to convert such share into the kind
and amount of shares of stock and other securities and property receivable upon such capital
reorganization, reclassification or other change by holders of the number of shares of Common
Stock info which such shares of Preferred Stock might have been converted immediately prior to
such capital reorganization, reclassification or other change,

(g)  Capital Reorsanizatio etger or Sale of Assets, If at any time or from
time to time there shall be a capital reorganization of the common stock (other than a subdivision,
combination, reclassification or exchange of shares provided for elsewhere in this Section 5) or a
merger or consolidation of the Company with or into another corporation, or the sale of all or
substantially all of the Company's properties and assets to any other person, or any transaction or
series of related transactions in which more than fifty percent (50%) of the outstanding voting
secirrities of the Company {on an as converted basis) is sold or assigned (any of which events is
herein referred to as 2 “Reorganization™), then as a part of such Reorganization, provision shall be
made so that the holders of the Preferred Stock shall thereafier be entitled to receive upon
conversion of the Preferred Stock, the number of shares of stock or other securities or property of
the Company, or of the successor corporation resulting from such Reorganization, to which such
holder would have been entitled if such holder had converted its shares of Preferred Stock
immediately prior to such Reorganization In any such case, appropriate adjustment shall be made
in the application of the provisions of this Section 5 with respect to the rights of the holders of the
Preferred Stock after the Reorganization, to the end that the provisions of thig Section 5
(mcluding adjustment of the Applicable Conversion Value then in effect and the number of shares
issuable upon conversion of the Preferred Stock) shall be applicable after that event in as pearly
equivalent 2 manner as may be practicable,

(h) ificate Adj . Notice by Commpany. In each case of an
adjustment or readjustment of the Applicable Conversion Rate, the Company at its expense will
furnish each holder of Preferred Stock with a certificate, executed by the president and chief
financial officer (or in the absence of a person designated as the chief financial officer, by the
treasurer) showing such adjustment or readjustment, and steting in detail the facts upon which
such adjustment or readjustment is based.

o cise nversion Privilege. To exercise its conversion privilege, a
holder of Preferred Stock shall surrender the certificate or certificates representing the shares
being converted to the Company at its principal office, and shall give written notice to the
Company at that office that such holder elects to convert such shares. Such notice shalf also state
the name or names (with address or addresses) in which the certificate or ceriificates for shates of
Commnon Stock issuable upon such conversion shall be issued. The certificate or certificates for
shares of Preferred Stock surrendered for conversion shall be accompanied by proper assignment
thereof to the Company or in blank. The date when such written notice is received by the
Company, together with the certificate or certificates representing the shares of Preferved Stock
being converted, shall be the “Conversion Date.” As promptly as practicable after the Conversion
Date, the Compaty shall issue and shall deliver to the holder of the shares of Preferred Stock
being converted, or on its written order, such certificate or certificates as it may request for the
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mumber of whole shares of cormon stock issuable upon the conversion of such shares of
Preferred Stock in accordance with the provisions of this Section 5, and cash, as provided in
Section 5(j), in respect of any fraction of a share of Common Stock issuable upon such
conversion. Such conversion shall be deemed to have becn effected immediately prior to the close
of business on the Conversion Date, and at such time the rights of the holder as holder of the
converted shares of Preferred Stock shall cease and the person or persons in whose name or
names any certificate or certificates for shares of Common $tock shall be issuable upon such
conversion shall be deemed to have become the holder or holders of record of the shares of
Common Stock represented thereby. The Comnpany shall pay any taxes payable with respect to
the issuatice of Common Stack upon conversion of the Preferred Stock, other than any taxcs
payable with respect to income by the holders thereof

G Cash in Lieu of Fractional Shares. The Company may, if'it o elects, issue

fractional shares of Common Stock or scrip representing fractional shares upon the conversion of
shares of Preferred Stock. 1f the Conpany does not elect to issue fractional shares, the Company
shall pay to the holder of the shares of Preferred Stack which were converted a cash adjustment in
respect of such fractional shares in an amount equul to the same fraction of the market price per
share of the Common Stock (as determined in a reasonzble manner prescribed by the Board of
Directors) at the close of business on the Conversion Date. The determination as to whether or
not any fractional shares are issuable shall be based upon the total murnber of shares of Preferred
Stock being converted at any one time by any holder thereof, not upon each share of Preferred
Stock being converted, :

() Reservation of Common Stock. The Company shall at ail timeg reserve
snd keep available out of its authorized but unissyed shares of Cornmon Stock, solely for the
purpose of effecting the conversion of the shares of the Preferred Stock, such number of its shares
of Common Stock as shall from time to time be sufficient to effect the conversivn of all
outstanding shares of the Preferred Stock, and if at any time the number of authorized but
unissued shares of Common Stock shall not be sufficient to effeci the conversion of all then
outstanding shares of the Preferred Stock, the Company shall take such corporate action as may
be necessary to increase its authorized but unissued shares of Comtion Stock to such number of
shares as shall be sufficient for such purpose.

6. No Reissuance of Preferred Stock. No share or shares of Preferred Stock acquired

by the Company by reason of redemption, purchase, conversion or gtherwise shall be reigsued,
and all such shares shall be canceled, retired and eliminated from the shares which the Company
shall be authorized to issue. The Company may from time to time take such appropriate
corporate action as may be necessaty to reduce the authorized pumber of shares of the Preferred

Stock accordingly.
7. Redemption

@ Optional Redemption Upon Qualified Public (ffering. Effective upon the
closing of 2 Qualified Public Offering (as hereinafter defined), the Company may require the
holders of the Preferred Stock to convert their Preferred Stock into Common Stock and ERITDA
Options (as hereinafter defined) by sending notice thereof, together with a calculation of the
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and EBITDA Options. For purposes hereof, the term “Qualified Public Offering™ shall mean an
underwritten public offeting pursuant to an effective registration statement under the Secutities
Act of 1933, as arended (the “Secyrities Act™), covering the offer and sale of common stock for
the account of the Company in which the aggregate net proceeds to the Company equal at least
$25,000,000 and in which the price per share of commeon stock is at Ieast two and one half (2.5)
times the then Applicable Conversion Valye of the Preferced Stock.

“EBITDA Options™ shall mean one or more option agreements to be executed
prior to a Qualified Public Offering by the Company in fuvor of the holders of the Preferred
Stock granting them the right to acquire the additional shares of the Company’s common stock
that they may otherwise have received in the amounts and on the terms and conditious as set forth
in Section 5(d)(i)(A) had the Preferred Stock not been redeemed by the Corpany, with an
exercise price equal to $.01 per share of common stock. '

Nothing contained in Section 7(2) zhall (i) in any way restrict or prohibit the holders of the
Preferred Stock from exercising their conversion rights pursuant to Section 5 hereof prior to the
effective date of the redemption to be effected hereunder, provided, however, that any such
conversion under Section 7(a) may be subject to the closing of the Qualified Public Offering,

®) i emption b older wing Def

@  Inthe event there is an Event of Default under the Purchase
Agteement and the applicable cure period, if any, has expired (a “Default”), then the holders of at
least fifty-one percent (51%) of the then outstandi g shares of Preferred Stock may request the
Company to redeem any or all of the shares of Preferred Stock then held by such holders at the
price squal 1o the greater of (i) the original purchase price of the Preferred Stock (as adjusted to
reflect any stock split, stock dividend or other form of recapitalization), together with all acorued

“Holder Redemption Price™). Such request (the “Def; edempti uest™} shall be
submitted to the Company in writing within thirty (30) days after the Company notifies all of the
holders of the Preferred Stock in writing of the Defaylt. No cure of such Defaul during such
thirty (30) day period shall vitiate such Default Redemption Request and the failure to make such

(i)  Upon receipt of a Defimit Redemption Request, the Company shall
promptly give notice thereof (the “Mt_m:gmﬁgg”) to each holder of Preferred
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Stock. Such Default Redemption Notice shall specify the number of shares of Preferred Stock
covered by the Default Redemption Request and the Holder Redemption Price to be paid with
respect thereto. Any holder of Preferred Stock who wishes to join in the Default Redemption
Request may do so by so advising the Company in writing within 15 days after receipt of the
Default Redemption Notice specified in the preceding sentence. No holder of Preferred Stock
shall be required to participate in such redemption. The Company shall redeem ail shares of
Preferred Stock covered by the Default Redemption Request (including those held by holders who
have requested a redemption following receipt of the Defamlt Redemption Notice) at a closing to
be held not more than thirty (30) days after the date of the Defaylt Redemption Request. At the
closing, the Cotupany shall pay for the shares of Preferred Stock so redeemed in an amount equal
to the Holder Redemption Price, payable in cash.

()  Qptional Redemption by Holders. At the clection of the holders of at least
fifty-one percent (51%) of the then cutstanding shares of Preferred Stock, the Company shall, (o
the extent it may do so under applicable law, redesm pro rata from all holders of Preferred Stock
on April 15, 2005 the shares of Preferred Stock outstanding on the date of such redemption (the
“Final Redemption Date™), The Company shall give the holders of the Preferred Stock at least
ninety (90) days' notice of the Final Redemption Date {the “Fina] Redemption Notice™). In the
event that the Company does not provide the Final Redemption Notice, the option of the holders
of the Preferred Stock to require the Company to redeem the remaining shares of Preferred Stock
on the Final Redemption Date shali be extended beyond the Final Redemption Date to a date
which is ninety (90) days from the date that the Company elects to mail the Final Redemption
Notice. In the event shares of Preferred Stock scheduled for redemption are not redeemed
because of a prohibition under applicable law, such shares shall be redeetned as soon as such
prohibition no longer exists. The redemption price for each share of Preferred Stock redeemed
pursuant ta this Section 7(c) shall be equal to the Holder Redemption Price,

In the event that the holders of the Preferred Stock do not elect to have the
Preferred Stock redeemed pursuant to this Section 7(c), the shares of Preferred Stock shall remain
outstanding and subject to the rights and preferences contained herein.

(&)  Redemption Nofice, If an election is made pursuant to Section 7{c) hereof,
written notice of such election shall be mailed, postage prepaid, to the Company, not later than
sixty (60} days before the date fixed for each redemption pursuant to Section 7(c) or, in the event
the Company does not provide the Final Redemption Notice pursuant to Section 7(c) hereof, not
{ater than sixty (60} days before the date that the Final Redemption Date has been extended as
provided in Section 7(c) (each of the dates fixed for redemption and the extended redemption date
i5 hereinafter referred to as a “Redemption Date”). If such election is made and appropriate
notice is given, then, at least forty-five (45) days before the Redemption Date, written notice
{(hereinafier referred to as the “Redemption Notice™) shall be mailed by the Company, postage
prepaid, to each holder of record of Preferred Stock at its address shown on the records of the
Company; provided, however, that the Company's failure to give such Redemption Notice shall in
10 way affect its obligation to redeem the shares of Preferred Stock or the obligation of the
holders to redeern their shares of Preferred Stock as provided in Section 7(c) hereof. The
Redemption Notice shall contain (3) the number of shares of Preferred Stock held by the holder
and the total number of shares of Preferred Stock held by all holders subject to redemption as of
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such Redemption Date; and (ii) the Redemption Date and the applicable Holder Redemption
Price. Any holder of Preferred Stock who wishes to do so may, by giving notice to the Company
prior to the Rederption Date, convert into common stock any or all of the shares of Breferred
Stock held by him and scheduled for redemption on such Redemption Date.

(e)  Surrender of Certificates. Each holder of shares of Preferred Stock to be

shares to the Company at the place designated in the Redemption Notice, and thereupon the
Company Redemption Price or Holder Redetmption Price, as the case may be, for such shares as
set forth in this Section 7 shall be paid to the order of the person whose pame appears on such
certificate or certificates. Irrespective of whether the certificates therefor shall have been

deemed to have been redeemed and shall be canceled effective as of the Redemption Date, unless
the Company shall default in the payment of the applicable Redemption Price,

(©)  Sale of the Corgpany. In liew of the redemption obligations of the

Company as set forth herein, the Company may instead retain g nationally recognized investment
banking firm (or other mumally acceptable party) to sell the Company, provided that the
Company acts expeditiously and in good faith and the sale of the Company is consummated no
later than 180 days after the required date of redemption,

8, Restrictions and Fimitations,

at the titne more than fifty percent (50%) of the ontstanding voting shares of such corporation or
trust, other than directors' qualifying shares) to, without the approval by vote or written consent
by the holders of at least a majority of the then cutstanding shares of Preferred Stack, voting as a
separate class;

6] redeem, purchase or otherwise acquire for value (or pay into or set
aside for a sinking fund for such purpose), or declare and pay or set aside funds for the payment
of any dividend with respect 1o, any share or shares of capital stock, except as required or
permitted hereunder or under the tetms of Section 4.2 of the Purchage Agreement;

@)  authorize or issue, or obligate itself to authorize or issue, additiona
shares of Preferred Stock;

(i)  authorize or issue, or obligate itself to authorize or issue, any equity
security senior to or on parity with the Preferred Stock as to liquidation preferences, dividend
rights, ot voting rights;

()  merge or consolidate with any other corporation or sell, assign,
lease or otherwise dispose of or voluntarily part with the control of (whether in one transaction or
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in a series of transactions) all, or substantially all, of its assets (whether now owned or hereinafter
acquired), or consent to any liquidation, dissointion or winding up of the Company, or permit any
subsidiary to do any of the foregoing, excant for (A) any wholly-owned subsidiary may merge into
or consolidate with or transfer assets to any other wholly-owned subsidiary, and (B) any
wholly-owned subsidiary may merge into or transfer assets to the Company: or

(v)  amend, restate, modify or alter the by-laws of the Company in any
way which adversely affects the rights of the holders of the Preferred Stock,

(b)  Amendmentsto Charter. The Company shall not amend its Articles of
Incorporation without the approval, by vote or written consent, by the holders of at least a

majority of the then outstanding shares of Preferred Stock, i such amendment would amend any
of the rights, preferences, privileges of or limitations provided for herein for the benefit of any
shares of Preferred Stock. Without limiting the generality of the preceding sentence, the
Company shall not amend its Articles of Incorporation without the approval by the holders of at
least a majority of the then outstanding shares of Preferred Stock if such amendment would:

6] change the relative seniority rights of the halders of Preferred Stock
as to the payment of dividends in relation to the holders of any other capital stock of the
Company, or create any other class or series of capital stock entitled to seniority as to the

payment of dividends in relation to the holders of Preferred Stock;

(i)  reduce the amount payable to the holders of Preferred Stock upon
the voluntary or involuntary liquidation, dissolution or winding up of the Company, or change the
telative seniority of the liquidation preferences of the holders of Preferred Stock to the rights
upon liquidation of the holders of other capital stock of the Company, or change the dividend
rights of the holders of Preferred Stock;

(i)  cancel or modify the conversion rights of the holders of Preferred
Stock provided for in Section 5 herein;

@v}  cancel or modify the redemption rights of the holders of the
Preferred Stock provided for in Section 7 herein; or

(v)  cancel or modify the rights of the holders of the Preferred Stock
provided for in this Section 8,

actions as may be necessary or appropriate in order to protect the rights of the holders of the
Prefetred Stock against dilution or other impairment. Without limiting the generality of the
foregoing, the Company (a) shall not increase the par value of any shares of stock receivable on
the conversion of the Preferred Stock above the amount payable therefor on such conversion, {b)
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shall take all such action as may be #ecessary or appropriate in order that the Company may
validly and legally issue fully paid and nonassessable shares of stock on the conversion of all
Preferred Stock from time to time outstanding, and (c) shail not consolidate with or merge into

(8)  any capital reorganization of the Company, any reclassification or
recapitalization of the capital stock of the Company, any merger of the Company, or any transfer
of all or substantially all of the assets of the Company to any other corporation, or any other entity
or person, or

(®)  any voluntary or involuntary dissolution, liquidation or winding up of the
Cormpany, )

then and in each such event the Company shall mail or cause to be mailed to each holder of
Preferred Stock a notice specifying (i) the date on which any such record is to be taken for the
purpose of such dividend, disttibution or right and a desctiption of such dividend, distribution or

U3ILAS L5 AM 13
(DESIERE T0C)

FAX AUDIT MO, : HOSOONKIO&174 N



