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ARTICLES OF MERGER

ENDOMED CORPORATION, a Delaware corporation not qualified to transact
business in the State of Florida

INTO

VIATRONIX INCORPORATED, a Florida entity, P96000036503.

File date: May 15, 2000

Corporate Specialist: Darlene Connell

Division of Corporations - P.O. BOX 6327 -Tallzhassee, Florida 32314



May 9, 2000 N

VIATRONIX INCORPORATED
5971 SW 47TH ST. -
MIAMI, FL 33155US

SUBJECT: VIATRONIX INCORPORATED
REF: P96000036503 .

We received your electronically transmitted document. However,
" the document has not been filed. Please make the foliowing
corrections and refax the complete document, including the
electronic filing cover sheet.

The FAX audit number must be on the top and bottom of each page
of the document. ]

The document must contain written acceptance by the registered
agent, (i.e. "1 hereby am familiar with and accept the duties
" and responsibilities as registered agent for said
corporation/iimited liability company™); and the registered
agent’s signature.

Please return your document, along with a copy of this letter,
within 60 days or your filing will be considered abandoned.

i1f you have any guestions concerning the filing of your
document, please call (850) 487-6880.

Karen Gibson ™ FAX Aud. #: HO0000019000
Corporate Specialist tetter Number: 000A00025882
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Katherine Harris
Seoratary of State

April 25, 2000

VIATRONIX INCORDORATED
5371 SW 47TH ST.
MIAMI, FL 33155US

SUBJECT: VIATRONIX INCORPORATED :
"REF: P9600{036503 : -

We received vour electronically transmitted decument. However, the
document has not baan £iled. Pleage make the following corrections and
refax Lthe complete document, including the electroniec filing cover sheet.

The document is illegible and not aceceptable for imaging.

Please return your document, along with a copy of this letter, within &0
days or your f£filing will be considered abanddned.

If you have any guestions concerning the filing of your document, please
ca=l) (BS0) 48B7-6BBD.

Karen Gibson FAX Aud. §: HOOOOGG19080
Corporate Specimlist Letter Humber: 400A00022510

TOTAL P.32
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ARTICLES OF MERGER S, %
or %("‘
ENDOMED CORPORATION v
WITH AND INTO
VIATRONIX INCORPORATED

Pursuent to the provisions of Section §07.1105 of the Florida Business Corporation Aot the undessigned corporations
wdopt a‘ndﬁ-.e mrviving sorperation dellvers for Bling the Rllowing Articles of Mergear:

1.

3.

6.

The nacnes of the mwﬂmwﬁmmﬁt metger and tha States under the laws of which they are
respectively organized are ay fullows:

Nayne of Coppormtion Sty
Vistronix Indosporated Florkia
Enlobded Corporation _ Dalawsse

Viatront: Incorporated, shall be the surviving corporatioa resulting from the merger and shall continue to ko
govstned by the lawn of the State of Florids,

Thie plea of merger b set forth as Exhibit A hersta, sad s incorporated heeein by refucenic.

The plz of Merger wim spprovad by the Boad of Direstors of Vktronix Incorporated as of November 24, 1999,
The plaa of macger was s adopted by 2 majarity of the shareholders of Vintronix Incorporated an November
48, 1899, which was sufficient for sharebpldar appraval.

The plan of merger Was aprroved by the Bund of Directors of EndoMed Corporation as of November 24, 1953,
9

e —

, Tl]gglm of tnerger Was also adopted by a maleity of the sharshoiders of EndoMed Corporstion on ! Noverber 24,

oy Which was aufBcient for sharehokder spproval. -

The stfuctive date of the toerger shall be the data ot wirlel the Articles of Marger ars lud.

Datwd: az of April 18, 2000 VIATRONIX, INCORPORATED

By M‘g%&—

Richard B, Williams, Chisf Executive Officer

ENDOMED CORPORATION

By: /4’%‘/{/"

Arle B, K:u:fh(:m Preﬂﬁ/ant
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Exhikit A
AGREEMENT AND PLAN OF MERGER
OF
VIATRONIX INCORPORATED
AND . -

ENDOMED CORPORATION

Y

AGREEMENT OF MERGER ("Agreement") entered into on November 24, 1999, by
VIATRONIX INCORPORATED, a Florida corporation, and ENDOMED CORPORATION, a
Delaware corporation, as approved by the Board of Directors of each of said corporations:

RECITALS

WHEREAS, EndoMed Corporation (the “Disappearing Corporation™) and Viatronix
Incorporated (the “Surviving Corporation™) desire to merge into a single corporation {the "Merger*);

WHEREAS, Disappearing Corporation filed its Certificate of Incorporation in the office of
the Secretary of State of Delaware on September 30, 1999, and has an authorized capital stock
consisting of One Thousand (1,000) shares of common stock, each with $0.01 par value, of which
One Thousand (1,000) shares of such common stock are now issued and outstanding; and

WHEREAS, Surviving Corporation filed its Articles of Incorporation in the office 6f the

Miltion (5,000,000) shares of common stock, each with $0.0001 par value (the “Common Stock™

of which Four Hundred Eighty Five Thousand (485,000) shares are now issued and outstanding; and,

WHEREAS, the principal office of the Surviving Corporation is located at 8715 SW 5T
Street, Cooper City, Floride 33328, and the name and address of its registered agent is Louis

- Montello, 701 Brickell Avenue, Suite 1200, Miami, Florida; 33121. The principal office of the

Disappeating Corporation is c/o Kronish Lieb Weiner & Hellman LLP and the name and address of
its registered agent is United Corporate Services, Inc., 15 East North Street, Dover, Delaware; and

WHEREAS, the laws of the jurisdiction of incorpeoration of the Disappearing Corporation .

and the Surviving Corporétion each permit the merger of a business corporation of said respective
Jjurisdiction with and into a business corporation of another jurisdiction; and

NOW, THEREFORE, the corporations, parties io this Agreement, by and between their °

respective boards of directors, in consideration of the mutual covenants, agreements and provisions
hereinafier contained, and other good and valuable consideration, the receipt and adequacy of which
is hereby acknowledged, have agreed atid do hereby agree each with the other that Disappearing
Corporation merge with and into Surviving Corporation, and do hereby agree upon and prescribe the

Hoooooo 19000
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terms and conditions of the Merger and of carrying the same into effect, and the manner and basis
of causing the shares of the Disappearing Corporation o constitute or be converted into shares of
common stock of the Surviving Corporaticn, as follows:

ARTICLE 1
THE MERGER
SECTION 1.1 The Merger.

(@)  EndoMed Corporation, the Disappearing Corporation, hereby merges with and into
Viatronix Incorporated, the Surviving Corporation.

{b) The separate existence of the Disappearing Corporation shall cease upon the Effective
Date (as hereinafter defined) of the Merger in accordance with the provisions of the laws of the State
of Delaware, the jurisdiction of incorporation of said eorporation., :

{¢)  The Certificate of Incorporation of the Surviving Corporation is to be and remain the
Certificate of Incorporation of the Surviving Corporation, to continue in full foree and effect until
amended in the manner.preseribed by the Florida Business Corporation Act ("FBCA") except that
Article FIRST of said Certificate of Incorporation is amended to read as follows: "FIRST: The
rame of the corporation is “Viatronix Incorporated™.

SECTION 1.2 Effects of the Merger, The bylaws of the Surviving Corporation upor the
Effective Date (as hereinafier defined) of the Merger in the State of Florids, shall be the bylaws of
.the Surviving Corporation and shall continue in full force and effect until chanped, altered or |

amended as therein provided and in the manner prescribed by the provisions of the FBCA.

~

/

SECTION L3 - Directors and Dfficers. All of the directors and officers of the Surviving
Corporation, upon the Effective Date (as hereinafier defined) of the Metger in the State of Florida,
shall resign as members of the Board of Directors and officers of the Surviving Corporation and shall
be replaced by Ray 1. Sheppard, Stephen G. Norton, Richard B, Witliams, Thomas P. Stafford, Ann
M. Bond and Mark Wax, all of whom shall hold their directorship and offices until the election,
choice, and qualifieation of their respective successors or until their tenure is otherwise terminated
in accordance with the Certificate of Incorporation or bylaws, if any, of the Surviving Comporation.

SECTION 1.4 Corporate Offices. Upon the Effective Date (as hereinafter defined) the
corporate offices shall be the corporate offices of the Surviving Corporation.

Haeoose oo
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ARTICLE 2
CONVERSION OF SECURITIES

SECTION 2.1 Conversionr of Capital Stock. All outstanding shares of the Disappearing
Corporation shall, upon completion of the Merger on the Effective Date {as hereinafter defined)
thereof, be converted into 422,000 shares of the Common Stock of the Surviving Corporation. The
Common Stock of the Surviving Corporation shall be issued to the individuals and entities in the

amounts listed on Exhibit 2.1 hereto.

SECTION 2.2 Restrictions on Securities. No shares of the Surviving Corporation issued
to holders of shares of the Disappearing Corporation in connection with the Plan of Merger shali at
any time be sold or otherwise disposed of except in compliance with the Securities Act of 933, as
amended (the “Securities Act™), and without first having advised the Surviving Corporation in
writing of the ¢ircumstances of such proposed sale or other disposition and having received an
opinion of counset for the Surviving Corparation that under the Securities Act a prospeetus is not
required to be delivered in connection with such sale or disposition. The certificates evidencing such
shares shall bear a legend referring to this restriction. Holders of shares of the Disappearing
Corporation receiving shates of the Surviving Corporation in connection with this Agreement shall
agree in writing to the restrictions set forth in this paragraph, substantally in the form annexed
hereto as Exhibit 2.2, which executed agreement shall be furnished to the Surviving Corporation on
or before the Effective Date, and each such recipient shall agree that the shares of the Surviving
Corporation are not being acquired with a view to distribution thereof. :

ARTICLE 3 ' ﬁ s
. C,

TERMS AND CONDITIONS OF MERGER - T

SECTION 3.1 Viatronix Incorporated Offering. On or prior to the Effective Date of the
Merger the Surviving Corporation must have raised end received no less than Seven Million Five
Hundred Thousand Dollars ($7,500,000.) through the issuance by the Surviving Corporation of
shares of its Common Stock for gross proceeds of not less thar Twenty-Five Dollars ($25) per shate
resulting in net proceeds to the Surviving Corporation of not less than 95% of the gross proceedsand
where the use of such proceeds by the Surviving Corporation shall not be restricted {the “Viatronix
Offering™). The Viatronix Offering shall comply with the Securities Act and shall be exempt from
registration under the Securities Act. The Disappearing Corporation shall have the right to review
and approve the disclosure contained in the offering documents relating to the Viatronix Offering,
and shall assist Viatronix-n the preparation of the description of the business contained in such
offering documnents. The Disappearing Corporation shall be decmed to have approved such offering
documents if it fails to provide Viatronix any comments or objections to the disclosure set forth
therein within five business days of receipt by the Disappearing Corporation of such offering
documents.

Heooobb{F000
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SECTIONS.2 Expenses. The Constituent Corporations shall pay their respective expenses
in connection with the carrying of this Agreement into effect and accomplishing the Merger.
Notwithstanding the foregoing, on the Effective Date the Surviving Corporation shall pay up to Fifty
“rhousand Dollars (350,000) of the Disappearing Corporation’s reasonable out-of -pocket expenses
in connection with the Merger (out-of-pocket expenses in connection with the Merger shalt be
deemed to include reasonable expenses in connestion with the licensing of the inteliectual property
referred to in Seetipn 6.13). The Disappearing Corporation shall provide invoices or pther backup
documentation for the out-of-pocket expenses referenced in this Section 3.2. The Disappearing
Corporation shall pay all amounts, if any, to which dissenting shareholders of the Disappearing
Corporation may be entitléd to by reason of the Merger.

SECTION3.3 Merger Funding. Onorpriorto the Effective Date (as hereinafter defined),
the Constituent Corporations shall have available funds sufficient to pay each of their respective
Metger expenses in cash, excluding, in the case of the Disappearing Corporation, up to $50,000 of
expenses to be paid by the Surviving Corporation: pursuant to Section 3.2 including any reasonable
expenses and fees of Disappearing Corporation incurred pursuant to the License Agreement (as
defined below). .

SECTION 3.4 Effect of Merger. Upon the Effective Date, the separate existence of the
Disappearing Corporation shall cease, and the Disappearing Corporation shall be merged with and
into the Surviving Corporation, in accordance with the provisions of this Agreement ( the Surviving
Corporation and the Disappearing Corporation may be jointly referred to as the "Constituent
Corporations” orindividually asa "Constituent Corporation"). Thereafter, the Surviving Corporation
shall possess all the rights, privileges, powers and franchises ofa public as well as of a private nature
and be subject to all the restrictions, disabilities and duties of each of the Constituent Corporations,
and all rights, privileges, powers and franchises of each Constituent Corporation, all property; real,. ¢

.personal and mixed (including but not limited to all patents, frademarks, trade names, service marks :.
- and copyrights, licensss, any application for the registration of such patents, trademarks, trade names,
service marks, copyrights and mask works, and all processes, formulae, methods, schematics,
technology, know-how and tanpible or intangible proprietary information or material that are
necessary to conduct the business of each of said Constituent Corporation), and all debts due to each
Constituent Corporation on whatever account, as well for stock subscriptions as all other things in
action or belonging to each Constituent Corporation shall be vested in the Surviving Corporation;
and all property rights-and privileges, powers and franchises and all and every other interest shall
be thereafter as effectually the property of the Surviving Corporation as they were of the respective
Constituent Corporations, and the fitle to any real or personal property, whether :-by deed or
otherwise, vested in any Constituent Corporation shall not revert or be in any way impaired by
reason of this Merger, provided that all rights of ereditors and all fiens upon the property of any
Constituent Corporation shall be preserved unimpaired, limited in lien to the property affected by
such liens immediately prior to the time of the Merger, and all debts, liabilities and duties of the
Disappearing Corporation may be enforced against it to the same extent as if said debts, Liabilities.
and duties had been incurred or contracied by it.

Hoooopaen b
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SECTION3.5 Further Assurances. If at any time the Surviving Corporation shall
consider or be advised that any further assignments or assurances in law or any things are necessary
or desirable to vest in said corporation, according 1 the terms hereof, the title to any property or
rights of the Disappearing Corporation, the Disappearing Corporation shall and will execute and
make all such proper assignments and assurances and do all things necessary and propet to vest title
insuch property or rights in the Surviving Corporation, and otherwise to carry out the purpose of this

Agreement. . . a -

SECTION 3.6 Service of Process in Floride. The Surviving Corporation may be served
with process in Florida in"any proceeding for enforcement of any obligation of the Disappearing
Corporation, as well as for enforcement of any obligations of the Surviving Corporation arising from
the Merger, including any suit or other proceeding to enforce the right of any stockholder as
determined in appraisal proceedings pursuant to the provisions of Section 607.1107 of the FECA,
and it does hereby irrevocably appoint the Secretary of State of Florida as its agent o accept service
of process in any such suit or other proceeding,

ARTICLE 4
THE MODE OF CARRYING THIS MERGER INTO EFFECT

SECTION 4.1 Directors. This Agreement is signed by all of the directors ofthe .
Disappearing Corporation. : -

SECTION4.2 Approval by the Surviving Corporation; Appraisal” Rights, "This *
-Agreement is required to be authorized, adopted, or approved, as the case may be, by the.
shareholders of the Surviving Corporation in accordance with the FBCA. The shareholders of the
Surviving Corporation have the right to dissent and seek appraisal for the fuir value of their shares,

SECTION 4.3 Adpproval by the Disappearing Corporation; Appraisal Rights, This
Agreement is required fo be authorized, adopted, or approved, as the case may be, by the
shareholders of the Disappearing Corporation in accordance with the Delaware General Corporations
Law (the “DGCL"). The shareholders of the Disappearing Corporation have the right to dissent and
seek appraisal for the fair value of their shares.

SECTION 4.4 Approval by the Disappearing Corporation's Shareholders. This
Agreement shall be approved by written consent of the stockholders of Disappeating Corporation
or submitted to the sharcholders of the Disappearing Corporation at a meeting of the shareholders
of the Disappearing Corporation separately. called, upon notice to each sharcholder of the
Disappearing Corporation as required by the DGCL.

Hoonopprjotw
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SECTION 4.5 Articles of Merger. Afier this Agreement has been duly adopted by the
respective shareholders of each Constituent Corporation, that fact shall be set forth in an Atticles of
Mertger attached to the Agreement by the secrefary or assistant secretary of each Constituent
Corpotation, and the Agresment so adopted and certified shall be signed by the president or vice-
president of each corporate party hereto and acknowledged by the secretary or assistant secretary of
each corporate party hereto o be the respective act, deed and agreement of each such corporation,
and the Agreement so certified and acknowledged shall be filed in the office of the respective
Secretary of State and a copy thereof duly certified by the Secretary of State, and ‘shall be effective
from the date of filing thereof in the office of the Secretary of State of Florida {the "Effective Date").
Notwithstanding the foregoing, the Effective Date shall not be before the contingencies listed in
Section 3.1 are satisfied.

SECTION 4.6 Effectuation af Merger. In the event that the Merger herein provided for
shall have been fully authorized in accordance with the provisions of the laws of the jurisdiction of
incorporation of the Disappearing Corporation (Delaware) and the Surviving Corporation (Florida),
the Disappearing Corporation and the Surviving Corporation hereby apree that they will cause to be
executed and filed and/or recorded any document or documents presctibed by the laws of the State
of Florida and the laws of the State of Delaware and that they will cause to be performed all
necessary acts therein and elsewhere to effectuate the Merger.

SECTION 4.7 : Termination or Abandanment, Anything contained hergin to the contrary
notwithstanding, this Agreement may be terminated and the Merger abandoned at any time prior to
the Effective Date, whether before or after approval and adoption by the sharehclders of the
Disappearing Corporation, without liability on the part of either party to the other (1) by mutual
written consent of the Boards of Directors of the Constituent Corporations, (ii) at the option of either
of the Constituent Corporations, if there is threatened, instituted or pending 3ny suit, action, //

.iavestigation, inquiry or other proceeding by or before any court or governmental or regulatory or,
administrative agency or commissicn requesting or looking toward an order, injunction, or similar
order which prohibity the consummation or the transactions ¢contemplated by this Agreement, or
(iii} at the option of the Surviving Corporation if there should be any action, matter or thing which
in the opinion of the Board of Directors of the Surviving Corporation would impose any material
limitation on the Surviving Corporation effectively succeeding to or exercising full rights of
ownership of the Disappearing Corporation or the business or the assets of the Disappearing
Corporation.

SECTION4.8 Conduct of the Disappearing Corporatmn The Disappearing Corporation
agrees to conduct its business in the ordinary and usual course prior to the consummation of the
Merger and the EffectiveDate.

SECTION 4.9 Actions by Board. The Board of Directors and the proper officers of the

Constituent Cotporations are hereby authorized, empowered and directed to do any and all acts and
things, and to make, execute, deliver, file andfor record any and all instruments, papers and

Hospovo|Focapm



. MAvY-15-2PR  B9iss GUNSTER YORKLEY : P.39/32
HUIDUSUFovw

documents which shall be or become necessary, proper or convenient to carry out or put into effect
any of the provisions of this Agreement.

ARTICLE 5
REPRESENTATIONS AND WARRANTIES OF SURVIVING CORPORATION

The Surviving Corporation represents and warrants to the Disappearing Corporation and to
the Shareholders of the DiSappearing Corporation that the statements contained in this Section are
correct and complete as of the date of this Agreement and will be correct as of the Effective Date (as
though made then and as though the Effective Date were substituted for the date of this Agreement
throughout this Section) except as set forth in the disclosure statement prepared by the Surviving
Corporation and submitted to the Disappearing Corporation as of the Effective Date (the "SC
Disclosure Statement”).

SECTION 5,1 Organization. The Surviving Corporation is a corporation duly organized,
validly existing and in good standing under the laws of the jurisdiction of its incorporation, has all
requisite corporate power to own, lease and operate its property and to carry on its business as now
being conducted, and is duly qualified to do business and is in good standing as 2 foreign corporation
in each jurisdiction in which the failure to be so qualified would have a Surviving Corporation
Material Adverse Effect {(as hereinafter defined).

When used in connection with the Surviving Corporation, the tetm "Surviving Corporation
Material Adverse Effect” means any change, event or ¢ffect that is materially adverse to the business,
prospects, assets (including intangible assets), liabitities, financial condmon, opetations or results s

-of operations of the Surviving. Corporatlon .-

The Survwmg Corporanon does not directly or indirectly own any equity or sumlar interest
in, or any interest convertible into or exchaigaable or cxercisable for any such entity or similar
interest in, any corporation, limited liability conpany, partnership, joint venture or other business
association or entity, excluding seeurities of any publicly traded company held for investment by the
Surviving Corporation and comprising less than five percent (5%) of the outstanding stock of sach
company.

SECTION 5.2 Authority: No Conflict: Required Filings and Consents,

(@)  The Surviving Corporation has all requisite corporate power and authority to enter
into this Agreement and to consummate the transactions contemplated hereby. The execition and
delivery of this Agreement and the consummation of'the transactions contemplated hereby have been
duly awthorized by all necessary corporate and stockholder action on-the part of the Surviving
Corpaoration, subject only (in the case of this Agreement and certain of the transactions contemplated
hereby) to the approval of the Merger by each of the Surviving Corporation and the Disappearing

Heovopo(fooe
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Corporation's stockholders in accordance with the FBCA and DGCL, respectively. This Agreement
has been duly executed and delivered by the Surviving Corporation and constitutes the valid and
binding obligations of the Surviving Corparation, enforceable in accordance with thejr respective

terms.

()  Theexecutionand delivery of this Agreement by the Surviving Corporation does not,
and the consummation of the transactions contemplated hereby will not (i} conflict with, or result

in, any violation or breach of any provision of the Articles of

Incorporation or Bylaws of the

Sutviving Corporation (in each case as heretofore amended), (if) result in any violation or breach of,
or constitute (with or without notice or lapse of time, or both) a defanlt (or give rise to a right of
termination, cancellation or acceleration of any obligation or loss of any benefit) under any of the
terms, conditions or provisions of any note, bond, mortgage, indenture, lease, contract or other
agreement, instrument ot obligation to which the Surviving Corporation is a party or by which any
of its properties or assets may be bound, or (11) conflict with or violate any permit, concession,
franchise, license, judgment, order, decree, statute, law, ordinance, rule or regulation applicable to

- the Surviving Corporation on its properties or assets.

(¢} No consent, approval, order or authorization of, or tegistration, declaration or filing
with, any court, administrative agency, commission or other governmental authority. "or
instramentality ("Governmental Entity™) is required by or with respect to the Surviving Corporation
in connection with the execution and delivery of this Agreement or the consummation of the
fransactions contemplated hereby, except for the filing of the Cextificate of Merger with the Secretary

of State of the State of Florida in accordance with the FBCA.

SECTION 5.3 Events Subsequent to Most Recent Fiscal Quarfer. Since the end of the
most recent fiscal quarter, there has not been any material adverse change in the assets, liabilities, ,
- business, financial condition, operations, results of operations, or future prospects of the Surviving
Corporation. Attached hereto as Exhibit 5.3 are vnaudited financial statesments for the Surviving
Corporation as of October 31, 1999 and December 31, 1998 (the “Financial Statements™). The
Financial Statements have been prepared in scsordance with GAAP applied on a consistent basis
throughout the periods covered therehy, are completeand correct in all material respects, and present
fairly, in all material respects, the financial condition of the Surviving Corporation for the periads,
provided, however, that the interim statements are subject to normal year-end adjustments and need
not include footnotes which would be included in year-end statements pursuant to GAAP,

SECTION 54 Absence of Undisclosed Linbilities. Except as otherwise. disclosed on
Exhibit 5.4 hereto, the Surviving Corporation does not have any liabilities, either acorued or

contingent {whether or not required to be reflected in financial

statements, including the notes

thereto, in accordance with GAAP), and whether due or to become due, other than (i) lighilities
reflected in the unaudited consolidated balance sheet of the Surviving Corporation as of October 31,
1999 (the "Surviving Corporation Balance Sheet"), and (i) normal or recurring Habilities incusred-
since the October 31 1999 balance sheet, in the ordinary course of business consistent with past

Hovoenorgoao
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SECTION 5.5 Absence of Certain Changes or Events. Since the date of the Surviving
Corporation Balance Sheet, the Surviving Corporation has conducted ifs business only in the
ordinary course, in 2 manner consistent with past practice, and there has not been (i) any Surviving
Corporation Material Adverse Effect; (ii) any damage, destruction or loss (whether or not covered
by insurance) with respect to the Surviving Corporation having a Surviving Corporation Material
Adverse Effect; (iii) any material change by the Surviving Corporation in its accpunting methods,
principles or practices to which the Disappearing Corporation has not previously consented in
writing; (iv) any revaluation by the Surviving Corporation of any of its assets having a Surviving
Corporation Material Advérse Effect, including writing off notes or accounts receivable, other than
in the ordinary course of business consistent with past practice, unless the Disappearing Corporation
has previously consented in writing thereto; or (v) any other action or event that would have required
the consent of the Disappearing Corporation had such action or event occurred after the date of this
Agreement and that could reasonably be expected to tesult in a Surviving Corporation Material
Adverse Effect,

SECTION 5.6 Taxes.

(@)  For purposes of this Agreement, a "Tax" or, collectively, "Taxes" means any and al]
material federal, state, local and foreign taxes, assessments and other governmental charges, duties,
impositions and liabilities, including taxes based upon or measured by gross receipts, income,
profits, sales, use and occupation, and value added, ad valorem, transfer, franchise, withholding,
payroll, recapture, employment, excise and properly taxes, together with all interest, penalties and
additions imposed with respect to such amounts and any obligations under any agreements or
arrangements with any other person with regpect to such amounts and including any liability for
taxes of a predscessor entity, L4

(¢)  The Surviving Corporation as of the Effective Date (i} will have paid all Taxes it is
required to pay prior to the Effective Date, and (i) will have withheld with respect to its employees
all federal and state income taxes, FICA, FUTA and other Taxes required to be withheld, except
where any failure to make such payment or withholding would nat be reasonably likely to have a
Surviving Corporation Material Adverse Effect. -

(d)  There is no Tax deficiency outstanding, proposed or assessed against the Surviving

Cotporation that is not reflected as a liability on the Surviving Corporation Balance Sheet nor has
the Surviving Corporation executed any waiver of any statute of limitations on or extending the
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period for the assessment or collection of any Tax (other than Taxes in the ordinary course of
business in an amount that is not material to the Surviving Corporation taken together as a whole).

(¢)  TheSurviving Corporation has no material liability for unpaid Taxes that has not been
accrued for or reserved on the Surviving Corporation Balance Sheet, whether asserted or unasserted,
contingent or otherwise.

SECTIONS.7 Agreements, Contracts and Commitments. The Surviving Corporation has
not breached, or received in writing any claim ot threat that it has breached, any of the terms or
conditions of any agreenfent, contract or commitment with respect to agreements, contracts or
commitments entered into by the Surviving Corporation ("Surviving Corporation Material
Contracts"), in such a manner as would permit any other party to cancel or terminate the same or
would permit any other party to collect material damages from the Surviving Corporation under any
Surviving Corporation Material Contract. All Surviving Corporation Material Contracis are listed
on Exhibit 5.7, Each Surviving Corporation Material Contract that has not expired or been
terminated in accordance with its terms is in full force and effect and is not subject to any material
default thereunder of which the Swrviving Corporation is aware by any party obligated to the
Surviving Corporation pursuant to a Surviving Corporation Material Contract. To the knowledge
of the Surviving Corporation, none of the parties to the Surviving Corporation Material Contracts
have terminated, or in any way expressed an intent to materially reduce or terminate the amount of .
business with the Surviving Corporation in the future. .

SECTION 5.8 Employment Contracts, Except as set forth on the SC Disclosure
Statement, the Surviving Corporation is not a party or subject to any conttact of employment not
terminable at will or any profit sharing, incentive compensation, bonus, thrift, savings or-other
Employee Benefit Plan providing for employer contributions. ~ :

SECTIONS.S  Ewployee Benefit Plans. The Surviving Corporation is notaparty to and
does not maintain any employee benefit plans or any related trust agrecments or annuity contracts.

SECTION 5,10 | Litigation. With the exception of any matters {isted in Exhibit 5.10
hereto, there is no action, suit, or proceeding, claim, arbitration or investigation against the Surviving
Corporation pending or as to which the Surviving Corporation has received any notice of assertion.

SECTIONS5.11  Compliance with Laws. The Surviving Corporation has complied in all
material respects with all applicable federal, state, local and foreign statutes, laws and regulations,
and is not in violation of, and has not received any notices of violation with respect to, any such
statute, law or regulation; with respect to the conduct of its business or the ownership or operation
of its business, including the federal Foreign Corrupt Practices Act and all United States statutes,
laws and regulations as from time to time govern the license and delivery of te¢hmology and products
abroad by persons subjeet to the jurisdiction of the United States. . :
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SECTIONS.12  Capitalization. The authorized capital stock of the Surviving Corporation
consists of Five Million (5,000,000) shares of common stack, $0.0001 par value, all of one class,
of which Four Hundred Eighty Five Thousand (485,000) shares are validly issued and outstanding,
fully paid and nonassessabie. As of the date hereof, there are no bonds, debentures, notes or other
indebtedness issued or outstanding having voting rights under ordinary circumstances. With the
exception of the options Iisted on Exhibit 5.12 "Outstanding Options to Purchase Shares Held By
Surviving Corporation Shareholders, Employees and Consultants,” and as such, Exhibit may be
supplemented prior to the Effective Date, (except that the number of options granted to each named
recipient on Exhibit 5.12 hereof shall not be increased and the total number of options set forth in
Exhibit 5.12 shall not exteed 1,200,000} there are no options, warrants, calls, or other rights,
agreements or commitments presently owtstanding obligating the Surviving Corporation or any
Surviving Corporation shareholder to issue, deliver, op sell shares of its capital stock, or obligating
the Surviving Corporation or any Surviving Corporation shareholder to grant, extend or enter into
any such option, warrant, call or other such right, agreement or commitment. With the exception of
the vesting provisions, all of the terms and conditions of the options granted to any shareholder
pursuant to the transactions contemplated by this Agreementshall be identical to other options issuad
under the Surviving Corporation’s incentive stock option plan and listed in Exhibit 5.12 herato,

SECTION 513 Environmental Matters. (1} To the knowledge of the Surviving
Corporation, no real property cutrently or formerly owned or operated by the Company is
contaminated with any Hazardous Substances to an extent orina manner or condition now requiring
remediation under any Environmental Law; (if) no judicial or administrative proceeding is pending
or to the knowledge of the Surviving Corporation threatened relating to the lability for any off-site
disposal or contamination; and (i#1) the Surviving Corporation has not received any claims or nofices
alleging liability under any Environmental Law, and the Surviving Corporation has no knowledge
of any circumstances that could result in such claims. "Environmental Law" means any applicable

-federal, state or local law, regulation, order, decree, or judicial opinion or other agency requirement -
having the force and effect of Taw and relating to noise, odor, Hezardous Substance or the protection
of the environment. *Hazardous Substance” means any toxic or hazardous substance that ig
regulated by or under the authority of mny Environmental Law, including, but not limited to, any
petroleum products, ashestos or polychlorinated biphenyls.

)

rs

SECTIONS.14 . Yittellectual Propersy. Exceptas deseribed on Exhibit 5,10, the Swviving
Corporation is not currently infringing, nor has it infringed in the past, on any United States or
international patent, copyright, trademark, service mark, trade dress, trade name or any other
intellectual property right of any third party. ‘Except as disclosed in Section 5.14 of the SC
Disclosure Statement, there have been no claims made, and the Surviving Cotrporation has not
received any nofice, that tle use by the Surviving Corporation of any of the patents, trademarks, trade
names, service marks, brarid marks, brand names, trade sacrets, software, industrial designs and
copyrights used by the Surviving Corporation, or any registration thereof or pending application
therefor, or license or other contract relating thereta (collectively, the “Intellectusl Property™)
conflicts with, infringes upon, violates or iiterferes with or constitutes an appropriation of any right,
title, interest or goodwill, inchuding, without limitation, any inteltectual property right, patent,
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trademark, trade name, service mark, brand mark, brand name, computer program, database,
industrial design, copyright or any pending application therefor of any ather person or entity. Section
5.14 of the SC Disclosure Statement sets forth a compiete list and description of all Intellectual
Property used by the Surviving Corporation in the conduct of its business. All of such Intellectual
Property is owned or licensed by the Surviving Corporation as described in Section 5.14 of the 5C
Disclosure Statement.

SECTION 5.15 Year 2000 Compliance. The Surviving Corporation has undertaken all
appropriate remediation efforts to insure that all systems of the Surviving Corporation are capable
of calculating dates into” the year 2000 and beyond, inciuding any leap years (“Year 2000
Compliance"). Further, to the best of the Surviving Corporation’s knowledge after specific inquiry
of all of its material suppliers and vendors, the Surviving Cotporation will not suffer a loss from
interruption or cessation of business operations as & result of such suppliers, vandors or landlords
failing to provide materials, labor or supplies for the operation of the Surviviog Corporation 8s a
result of such suppliers or vendors not having Year 2000 Capabilities.

SECTION 5.16 Related Party Transactions. The SC Disclosure Statement lists afl
agreements, extensions of credit, commitments, tax sharing or allocation agreements or other
contractual agreements of any kind between the Surviving Corporation, and any past or present
director, officer or five percent (5%) sharsholder of the Surviving Corporation or any entity
controlied by any combination of the foregoing or, to the knowledge of the Surviving Corporation,
their spouses, children, parents or siblings or their affiliates.

SECTION 5.17 Status of Shares. All shares to be issued by the Surviving Corporation
to the shareholders of the Disappearing Corporation under the terms of this Agreement will be
validly issued, futly paid and non-assessable. " S

SECTIONS.18 Articles and Bylaws. The copy of the Surviving Corporation's Certiﬁcaté-
of Incorporation and Bylaws provided to the Disappearing Corporation in the Disclosure Statement
provided to the Disappearing Corporation are trug, correct, and complete and have not been
amended.

SECTION 5.19 Tax Returns. The Surviving Corporation represents and wamants to
Disappearing Cotporation that it has filed timely il federal, state and local tax retarns. '

SECTION 520 Full Disclosure. The Surviving Corporation is not aware-of any facts
pertaining to the Surviving Corporation or its business which could have a Surviving Corporation
Material Adverse Effect or which are likely in the future to affect adversely’ the Surviving
Corporation or its business and which have not been disclosed in this Agreement, the Disclosure
Statement or the Financial Statsments. None of the representations or warranties of Surviving
Corporation in this Agreement and no certificate fumnished or to be furnished ‘by Surviving,
Corporation to Disappearing Corporation pursnant to this Agreement or in connection with- the
transactions contemplated hereby contains or will contain any untrue statement of 2 material fact,
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or omits or will omit to state a material fact necessary 1o make the statements contained herein or
therein not misleading.
ARTICLE ¢

REPRESENTATIONS AND WARRANTIES OF DISAPPEARING CORPORATION

SECTION 6.1 Organization. The Disappearing Corporation is a corporation duly
organized, validly existing and in goad standing under the laws of the jurisdiction of its
incorporation, has all requisite corporate power to own, lease and operate its property and to carcy
on its business as now beitlg conducted, znd is duly qualified to do business and is in good standing
as a foreign corporation in each jurisdiction in which the faiure to be so qualified would have 5
Disappearing Corporation Material Adverse Effect.

When used in connection with the Disappearing Corporation the term "Disappearing
Corporation Material Adverse Effect” means any change, event or effect that is materially adverse
to the business, assats (including intangible assets), liabilities, financial condition, operations or
results of operations of the Disappearing Corporation; provided, however, that the following shait
not be deemed to constitute a “Disappearing Corporation Material Adverse Effect": (i) an adverse
change in -or effect on the financial condition, revenues or gross margins of the Disappearing
Corporation (or the direct consequences thereof) following the date of this Agreetnent to the extent
attributable to (A) a delay of, reduction in or cancellation or change in the terms of product licenses
by customers of the Disappeari g Corporation, (B) a slowdown in the activity of the Disappearing
Corporation's sales organization, or (C) the loss of any officer or key employee of the Disappearing
Corporation which is directly and primarily attributable to the transactions contenmplated by this
Agrezment, .

The Disappearing Corporation does not own any equity orsifilar interest in, or any inferest_
convertible into or exchangeable or exercisable for any such entity or similar interest in, any
corporation, limited liability company, partuership, joint venture or other business association or
entity, excluding securities of any publicly traded companry held for investert by the Disappearing
Corporation and comprising less than five percent (5%) of the outstanding stock of such company.

SECTION 6.2  Authority; No conflict; Required Filings and Consents.

has been duly executed and delivered by the Disappearing Corporation and constitutes the valid and

13
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binding obligations of the Disappearing Corporation, enforceable in accordance with their respective
terms.

(b) The execution and delivery of this Agreement by the Disappearing Corporation does
not, and the consummation of the transactions contemplated hereby will not (i) conflict with, or
result in any violation or breach of any provision of the Articles of Incorporation or Bylaws of the
Disappearing Corporation (in each case as heretofore amended), (i) result in any violation or breach
of, or constitute (with or without notice or lapse of time, or both) a default (or give rise to a right of
termination, cancellation or acceleration of any obligation or loss of any benefit) under any of the
termns, conditions or provisions of any note, bond, mortgage, indenture, lease, contract or other
agreement, instrument or obligation to which the Disappearing Corporation is a party or by which
any of them or any of their respective properties or assets may be bound, or (iii) conflict with or
violate any permit, concession, franchise, license, judgment, order, decree, statute, law, ordinance,
rule or regulation applicable to the Disappearing Corporation or any of its Subsidiaries, ifany, orany
of their respective properties or assets. ’

(e)  Noconsent, approval, order or authorization of, or registration, declaration or filing
with, any Governmental Entity is required by or with respect to the Disappearing Corporation in
connection with the execution and delivery of this Agreement or the consummation of the
fransactions contemplated hereby, except for the filing ofthe Certificate of Merger with the Secretary
of State of the State of Delaware in accordance with the FBCA. i

SECTION 6.3  Financial Statements. The Disappearing Corporation will provide, as
soon as practicable, the Surviving Corporation with financial statements for the period ended
October 31, 1999. Al financial statements delivered to the Surviving Corporation (including the
related potes and schedules) have been and shall be prepared in accordance with GAAP applied on

-aconsistent basis throughout the periods covered thereby and present fairly, in all material respecis;
the financial condition of the Disappearing Corporation for the neriods, provided, howzver, that the
interim statements ave subject to nonmal year-end adjustments and need not inslude footantes which
would be included in year-end statements pursuant to GAAP., :

SECTIONG6.4  Absence of Undisclosed Liabilities. The Disappearing Corporation does
not have any liabilities, either accrued or contingent (whether or not required to be reflecied in
finaticial statements, including the notes thereto, in aceordance with GAAP), and whether due orto
become due, which individually or in the aggregate, are or would be reasonably likely to have a
Disappearing Corporation Material Adverse Effect, other than (i) lisbilities reflected in the unaudited
consolidated balance sheet of the Disappearing Corporation as of October 3 1, 1999 ("Disappearing
Corporation Balance Sheet™), and (ii) normal or recurring liabilities incurred since the October 31,
1999 balance sheet, in the ordinary course of business consistent with past practices.

SECTION 65 Absence of Certain Changes or Events. Since the date of the
Disappearing Corporation Balance Sheet, the Disappearing Corporation has conducted its businesses
only in the ordinary course, in a manner consistent with past practice, and there has not been (@) any
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Disappearing Corporation Material Adverse Effect; (ii) any damage, destruction or loss (whether or
not covered by insurance) with respect to the Disappearing Corporation having a Disappearing
Corporation Matetial Adverse Effect; (iii) any material change by the Disappearing Corporation in
its accounting methods, principles or practices to which the Surviving Corporation has not
previously consented in writing; (iv) any revaluation by the Disappearing Corporation of any of its
assets having a Disappearing Corporation Material Adverse Effect, including writing off notes or

" accounts receivable, other than in the ordinary course of business consistent with past practice,
unless the Surviving Corporation has previously consented in writing thereto; or (v) any other action
ot event that would have required the consent of the Surviving Corporation had such action or event
occurred after the date of this Agresment and that could reasonably be expected to result in a
Digappearing Corporation Material Adverse Effect.

SECTION 6.6 Taxes.

(2)  The Disappearing Corporation has accurately prepared and timely filed all material
federal, state, local and forelgn refurns, estimates, information statements and reporis required to be
filed at or before the Effective Date ("Retuns™) relating to any and ail Taxes conceming or
attributable to the Disappearing Cotporation or any of its Subsidiaries, if any, or to their operations,
and such Returns are true and correct in all material respects.

(b)  The Disappearing Corporation as of the Effective Date (i) will have paid all Taxes
it is required to pay prior to the Effective Date, and (ii) will have withheld with respect to its
employees all federal and state income taxes, FICA, FUTA and other Taxes required to be withheld,
except where any failure to make such payment or withholding would not be reasonably hkely to
have a Disappearing Corporation Materialt Adverse Effect.

&
. () There is no Tax deficiency outstanding, proposed or assessed against the;.
Disappearing Cotporation thatis notreflected as 4 liability on the Disappearing Corporation Balanee
Sheet nor has the Disappearing Corporation executed any waiver of any statute of [imitations on or
extending the period for the assessment or collection of any Tax (other than Taxes in the ordinary
course of business in 2n amount that is not material to the Disappearing Corporation).

) ' The Disappearing Corporation has no material liability for unpaid Taxes that has not
been accrued for o reserved on the Disappearing Corporation Balance Sheet, whether asserted or
unasserted, contingent or otherwise,

SECTIDN 6.7 Agreements, Contracts and Commitments. The Dmappearmg
Corporation has not breached, or received in writing any claim or threat that it has breached, any of
the terms or conditions of any agreement, contract or commitment with respect to agreements,
contracts or commitments entered into by the Disappearing Corporation ("Disappearing Corporation
Material Contracts"), in such a manner as would permit any other party to cancel or terminate the
same ot would permit any other party to collect material damages from the Disappearing Corporation
under any Disappearing Corporation Material contract. Bach Disappearing Corporation Material
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Contract that has not expired or been terminated in accordance with its terms is in full force and.
effect and is not subject to any material default thereunder of which the Disappeating Corporation
is aware by any party obligated to the Disappearing Corporation pursuant to such Disappearing
Corporation Material contract. To the knowledge of the Disappearing Corporation, none of the
parties to the Disappearing Corporation Material Contracts have terminated, or in any way expressed
an intent to materialty reduce or terminate the amount ot business with the Disappearing Corporation
in the future. « v -

SECTIONG.8 Employment Contracts. Exceptasset forth on the Disclosure Statetnent,
the Disappearing Corporatfon is not a party or subject to any contract of employment not terminabie
at will or any profit sharing, incentive compensation, bonus, thrift, savings or other Employee
Benefit Plan providing for employer contributions.

SECTIONG6.9  Emplayee Benefit Plans. The Disappearing Corporation is not 2 party to
and does ot maintain any employee benefit plans or any related trust agreements or apmuity
contracts.

SECTION 618  Litigatiorr. With the exception of any matfers specified in Exhibit 6.10
hereto, there is no action, suit or proceeding, claim, arbitration or investigation agaiust the
Disappearing Corporation pending or s to which the Disappearing Corporation has received any
notice of assertion. ¢

SECTION 6.11 Compliance with Laws. The Disappearing Corporation has complied in
all material respects with all applicable federal, state, local and foreign statutes, lawsand regulations,
and is not in violation of, and has not received any notices of violation with respect to, any-such
statute, law or regulation, with respect to the conduct of its business or the ownerskip or operation.
of its business, including the federal Foreign Corrupt Practices Act and afl United States statutes, -
laws and regulations as from time to time govern the license and delivery of technology and producis
abroad by persons subject to the jurisdiction of the United States.

SECTION 6.12 Capitalization. The authorized capital stock of the Disappearing
Corporation consists of One Thousand {1,000) shares of common stock, $0.01 par value, of which
One Thousand (1,000) shares are validty issued and outstanding, fully paid and nonassessable: As
of the date hereof, there are no bonds, debentures, notes or other indebtedness issued or outstanding
having voting rights under ordinary ¢ircumstances. With the sole exception of those warrants listed
on Exhibit 6.12- hereto, there are no options, warrants, calls, or other rightis, agreements or
commitments presently outstanding obligating the Disappearing Corporation or any Disappearing
Corporation shareholder to issue, deliver, or sell shares of its capital stock, or obligating the
Disappearing Corporation or any Disappearing Corporation shareholder to grant, extend or enter into
any such option, warrant, call or other such right, agresment or commitment.

SECTION 6.13 Infellectual Property. The Disappearing Corporation is not currently
infringing, nor has it infiinged in the past, on any United States ot international patent, copyright,
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trademark, service mark, trade dress, trade name or any othet intellectual property right of any third
party. The Disappearing Corporation hasdelivered to Surviving Corporation a true and correct copy
of that certain exclusive License Agreement, between Disappearing Corporation and The Research
Foundation of the State University of New York, dated as of November 4, 1999 and attached hereto
as Exhibit 6.13 (the “License Agreement”), The License Agreement is in full force and effect and
is free and clear of any and all liens or encumbrances.

SECTION 6.14  Year 2000 Comptiance. The Disappearing Corporation has undertaken
all apptopriate remediation efforts to insure that all systems of the Disappearing Corporation are
capable of calculating dafes into the year 2000 and beyond, including any leap years ("Year 2000
Compliance”). Further, o the best of the Disappearing Corporation’s knowledge after specific
inquiry of all of its material suppliers and vendors, the Disappearing Corporation will not suffer a
loss from interruption or cessation of business operations as a result of such suppliers, vendors or
landlords failing to provide materials, labor or supplies for the operation of the Disappearing
Corporation as a result of such suppliers or vendors not having Year 2000 Capabilities.

SECTION 6.15 Related Party Transactions. The Disclosure Statement lists all
agresments, extensions of credit, commitments, tax sharing or allocation agreements or other
contractual agreements of any kind between the Disappearing Corporation, and any past or present
director, officer or five percent (5%) shareholder of the Disappearing Corporation or, to the
knowledge of the Disappearing Cosporation, their spouses, children, parents or siblings or their
affiliates. -

SECTION 6.16 Articles and Bylaws. The copy of the Disappearing Corporation's
Certificate of Incorporation and Bylaws provided to the Surviving Corporation in the Disclosure
Statement provided to the Surviving Corporation are true, correct, and complete aiid have not been #

- amended. : : ©a

SECTION6.17 Full Disclosure. The Disappearing Corporation is not aware of any facts
pertaining to the Disappearing Corporation or its business which could have a Disappearing -
Corporation Material Adverse Effect or which are likely in the future to affect adversely the
Disappearing Corporation or its business and which have not been disclosed in this Agreement, the
DC Disclosure Statement or the Financial Statements. None of the representations or warranties of
Disappearing Corporation in this Agresment and no certificate furnished or to be firnished by
Disappeating Corporation to Disappearing Corporation pursuant to this Agreement or in connection
with the transactions contemplated hereby containg or will contain any untrue statement of a material
fact, or omits or will omit to state a material fact necessary to make the statements contained herein
or therein not misleading: '

SECTION 6,18 Investment Purposes. () Drs. Kaufman, Wax and Liang (the “DC
Stockholders”) (i) understand that the shares of Common Stock to be issued to the DC Stockholders -

pursuant to this Agreement have not been registered for sale underany federal or state securities laws
and that such shares of Common Stock are being offered and sold to the DC Stockholders pursuant
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10 an exemption from registration provided under Section 4(2) of the Securities Act, (ii) agree that
the DC Stockholders are acquiving such shares of Common Stock for their own account for
investment purposes and without a view to any distribution thereof, (ii) acknowledge that the
representations and warranties set forth in this Section 6.18 are given with the intention that
Surviving Corporation rely on them for purposes of claiming such exemption, and (iv) understand
that they must bear the economic risk of the investment in such shares of Common Stock for an
indefinite period of time as such shares of Common Stock cannot be sold uniess subsequently
registered under such laws or unless an exemption fiom registration is available.

(6)  The DC Stockholders agree that the shares of Common Stock issued to  them
pursuant to this Agreement may not be sold or otherwise transferred for value unless (i) a registration
staternent with respect thereto has become effective under the Securities Act or (ii) the Surviving
Corporation shall receive an opinion of counsel satisfactory to the Surviving Corporation that such
registration is not required, and consent that any transfer agent of Surviving Corporation may be
instructed not to transfer any such shares of Common Stock unless i receives satisfactory evidence
of compliance with the foregoing provisions, and that there may be endorsed upon any certificate
evidencing such shares of Common Stock an appropriate legend calling attention to the foregoing
restrictions on transferability of such shares of Common Stock. .

()  The DC Stockholders (i) are aware of Surviving Corporation’s business and affairs
and financial condition and have acquired sufficient information about Surviving Corporation to
reach an informed and knowledgeable decision to acquire the shares of Common Stock fo be issued
to the DC Stockholders pursuant to this Agreement, (ii) have discussed Surviving Corporation and
its plans, operations and financial condition with Surviving Corporation’s officers, (iii) have received
all such information as they have deemed necessary and appropriate to enable them to evaluate' the

" financial risk inherent in making an investment in the shares of Common Stock, (ivyhave sufficient
knowledge and experience in financial and business matters o a5 to be capable of evaluating the:,
merits and risks of their investment in the shares of Common Stock, and (v} are capable of bearing
the economic risks of such investment, including a compiete loss of their investment in the shares
of Commeon Stock., . _ .

SECTION 6.19 Tax Retuwrns. Disappearing Corporation represents and warrants to
Surviving Corporation that it has filed timely all federal, state and local tax returns, -

SECTION 6.20 Events Subsequent to Most Recent Fiscal Quarter. Since theend of the
most recent fiscal quarter, there has not been any material adverse change in the assets, liabilities,

business, financial condition, operations, results of operations, or future prospects of Disappearing
COIPDIE.ﬁOII. . L
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ARTICLE 7
CONDUCT OF BUSINESS
SECTION 7.1  Covenanis of the Constitucnt Corporations.

{(a) Exceptas expressly contemplated by this Agreement, during the period fram the date
of this Agreement and continuing until the earlier of the termination of this Agreement pursuant to
Section 8.7 or the Effective Date, each Constituent Corporation agrees, except to the extent that the
Constituent Corporations” shall otherwise consent in writing (which consent shall pot be
unreasonably withheld or delayed), to catry on its business in the usual, regular and ordinary course
in substantially the same manter as previously conducted, to pay its debts and taxes when due,
subject to good faith disputes over such debts or taxes, to pay or perform its other obligations when
due, and to us¢ all reasonable efforts consistent with past practices and policies to preserve intact its
present business crganization, keap available the services of its present officers and key employees
and preserve its relationships with customers, suppliers, distributors, licensors, licensees and others
having business dealings with each Constituent Corporation.

(b)  Without limiting the generality of the foregoing, neither Constituent Corporation
shall, without prior written consent of the other Constituent Corporation (which consent shall not
be unreasonably withheid or delayed):

(1)  transferorlicense to any person or entity orotherwise extend, amend or modify .
any rights to the Constituent Corporations' intellectual propetty rights other than in the ordinary
course of business consistent with past practices; -

. (i)  declare or pay any dividends on or make any other-distributions (whether in ,
cash, stock or property) in respect of any of its capital stock, or split, combine or reclassify-any of
its capital stock or issue or authorize the Issuance of any other securities in respect of, in liew of or
in substitution for shares of its capitz! stock, or purchase or otherwise acquire, directly or indirectly,
any shares ofits capital stock except from former employees, directors and consultants in accordance
with agreements providing for the repurchase of shares in connection with any termination of service
by such party; .

(i) issue, deliver or sali or authorize or propose the issuance, delivery or sale of,
any shares of its capital stock or securifies convertible into shares of jts capital stock, or
subscriptions, rights, warrants or options to acquire, or other agreements or commitments of any
character obligating it to issue any such shares or other convertible securitics; '

(iv)  acquire oragreeto acquire by merging or consolidating with, or by purchasing
a substantial portion of the assets of, or by any other manner, any business or any corporation,
partnership or other business organization or division, except as set forth in Exhibit 7.1 hereto;

19

Hososvé tGo00



-

MAY-1S-2B8R  18:85 GUNSTER YOAKLEY pP.22/32
) Foovpw vl rve w

(v)  sell, lease, license or otherwise dispose of any of its properties or assets which
are material, individuaily or in the aggregate, to the business of the Constituent Corporations and its
Subsidiaries, if any, taken as a whole, except for transactions entered into in the ordinary course of
the Constituent Corporations' business consistent with past practice;

(vi) take any action to (1) increase or agree fo increase the compensation payable
ot to become payable to its officers or employees, except for increases in salary or. wages of
employees in accordance with agreements entered into before the date of this Agreement or
otherwise in the ordinary course of the Constituent Corporations’ business consistent with past
practices, (2) enter into any collective bargaining agreement, or (3) establish, adopt, enter into or
amend in any material respect any bonus, profit sharing, thrift, compensation, stock option, restricted
stock, pension, retirernent, deferred compensation, employment, termination, severance or gther
plan, trust, fund, policy or arrangement for the benefit of any directors, officers or employees;

(vii) amend or propose o amend its Certificate of Incorporation, Articles of
Incorporation, or Bylaws, except as contemplated in Article 1 of this Agreement; or

(viii) take, or agree in writing or otherwise to take, any of the actions described in
the foregoing clauses (i) through (vii), or any action which is reasonably likely to make any of the
Constituent Corporations' representations or warranties contained in this Agreement untrue or
incorrect in any material.respect on the date made (to the extent 50 limited) or as of the Effective
Date. ‘

ARTICLE 8
ADDITIONAL AGREEMENTS N
SECTION 8.1 Indemnification.

(@)  TheDisappearing Corporationand Arie E. Kaufman, Jerome Z. Liang and Mark Wax
individually, jointly and severally agree to indemnify and hold harmless the Surviving Corporation
from and against liability, damage, cost or expense, inchuding reasonable attorneys’ fees incurred as
a result of breach by the Disappearing Corporation of any material representation, warranty,
agreement or covenant of the Disappearing Corporation hereunder or contained in any apreement
executed in connection herewith. '

(b) - The Surviving Corporation agrees to indemnify and ho Id harmless the Disappearing
Corporation and the stockholders of the Disappearing Corporation from and against any lishility, ’
damage, cost or expense, including reasonable attormeys' fees incurred as a result of breach by the
Surviving Corporation of any material representation, warranty, agresruent or covenant of the
Surviving Corporation hereunder or contained in any agreement executed in connection herewith.

-

20

Hoopovolfpem



) MAY-15-208@ 18:85 GUNSTER YORKLEY - P.23-32

Hooosooviboon

SECTION 8.2 Stockholders’ Meeting. As promptly as practicable afier the date hereof,
cach Constitvent Corporation shall either duly call, give notice of, convene and hold a meeting of
its stockholders for the purpose of voting upon the Merger and this Agreement or obtain written
consent of the stockholders approving the Merger and this Agreement. The Constituent
Corporations shall coordinate and cooperate with respect to the timing of such meetings or written,
consents and shall use their respective reasonable efforts to hold such meetings or obtain written
consents on the same day as soon as practicable after the date hereof. . a -

SECTION 8.3 Employment Agreements. The Surviving Corporation shall execute and
deliver employment agteefnents, in substantially the form attached hereto as Exhibit 8.3 to each of
Arie E. Kaufman, Jerome Z, Liang and Mark Wax.

SECTION 8.4 Shareholders Agreement. Shareholders representing at least 75% of the
Surviving Corporation’s issued and outstanding shares and each of Drs. Kaufman, Wax and Liang
shall execute and deliver, effective as of the Effective Date, a shareholders agreement substantially
in the form attached hereto as Exhibit 8.4 (the “Shareholders Agreement™),

SECTION 8.5 Options. The Surviving Corporation shall issus options inder its 1999
Incentive Stock Plan as shown on Exhibit 8.5.

SECTION 8.6 'Reasonable Efforts. Each Constituent Corporation shall use all reasonable
efforts to obtain all necessary consents, waivers and approvals, and to make all necessary
notifications or filings under any of the Disappearing Corporation's or the Surviving Corporation's
material agreements, licenses or leases as may be necessary or advisable to consummate the Merger
and the other transactions contemplated by this Agreement. .

- , »
SECTIONS.7 Abandonment of Merger. Anything herein to the ¢ontrary notwithstanding,.
this Apreement may be terminated and the Merger abandoned at any time pricr to the Effective Date
of the Merger either before or after submission to or approval by the shareholders of the Constituent

Corporations: - '

(2) By mutual written agreement of the Board of Directors -of each Constituent
Corporation. ' . .

()~ Attheelection of the Board of Directors of either Constituent Corporation if:

(i)  theMergershall not have been consummated before F ebruary 28,2000 orsuch
later date as shall be mutually agreed upon by the Board of Directors of each Constituent
Corporation; or

(i)  the other Constituent Corporation shall fail to perform or satisfy any of the

covenants contained in this Agreement and to be performed by such Constituent Corporation as of
the Effective Date; or '
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(ii) any condition set forth in this Agreement {including in Article 9) hereof to be
complied with, performed or met by the other Constituent Corporation or any other person (not a
party hereto) or government body or agency shall nof have been complied with, performed or met.

{© In the event of termination of this Agreement as provided in this Segtiqn 8.7, this
Agreement shall forthwith become null and void and there shall be ne liability on the part of any

party hereto.

[

ARTICLE 9
CONDITIONS TO MERGER

The respective obligations of each party to this Agreement to effect the Merger shall be
subject to the satisfaction prior to the Eifective Date of the following conditions:

SECTION 9.1 Stockholder Approvals. This Agreement and the Merger shall have been
approved and adopted by the requisite vote of holders of the Disappearing Corporation Common
Stock pursuant to the DGCL and the Articles of Incorporation of the Disappearing Corporation, and
the issuance of the Surviving Corporation Common Stock in connection with the Merger shall have
been approved by the requisite vote of the holders of the Surviving Corporation Common Stock
pursuant to the FBCA, and the Certificate of Incorpotation of the Surviving Corporation.

SECTION 92 Approvals. Receipt of all authorizations, consents, ordery or approvals of
.any Gaovernmental Entity required to consummate the transactions contemiplated by this Agreement; ,

SECTION 8.3 No Injunctions or Restraints; Hiegality. No temporary restraining order,
preliminary or permanent injunction or other order issued by any court of competent jurisdiction or
other legal or regulatory restraint or prohibition preventing the consummation of the Merger or
limiting or restricting the Disappearing Corporation's conduct or operation of the business of the
Disappearing Corporation or the Surviving Corporation after the Merper shall have been issued and
be in effect, nor shall any proceeding brought by a domestic administrative agency or commission

- or other domestic Governmental entity, seeking any of the foregoing be pending; nor shall there be
any action taken, or any statute, rule, regulation or order enacted, entered, enforced or deemed
applicable to the Merger which makes the consummation of the Merger illegal or prevents or
prohibits the Merger. - -

SECTION 9.4 Additional Conditions to Obligations of the Disappearing Corporation.
The obligations of the Disappearing Corporation to effect the Merger are subject to the satisfaction

of each of the following conditions, any of which may be waived, in writing, exclusively by the
Disappearing Corporation: '
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(3)  The representations and warranties of the Burviving Corporation set forth in this
Agreement which are qualified as to materiality shall be true and correct and any such representation
or warranty which is not so qualified shall be true and correct in all material respects as of the date
of this Agreement and (except to the extent such representation speak as of an earlier date) as of the
Effective Date as though made on and as of the Effective Date, except for changes contemplated by
this Agreement. . e

()  The Surviving Corporation shall have performed all obligations required to be
performed by them under'this Agreement at or prior to the Effective Date; and the Disappearing
Corporation shall have received a centificate signed on behalf of the chief executive officer and chief
financial officer or treasurer of the Surviving Corporation to such effect.

(¢)  Drs. Kaufman, Wax and Liang shall be employed by Surviving Corporation pursuant
to their respective employment agreements.

(d)  No Surviving Corporation Material Adverse Effect shall have occurred between the
date of execution of this Agresment and the Effective Date.

(=) ‘The representations and warranties with respect to Surviving Corporation’s capital
structure shall be true and correct as of the Effective Date.

® Surviving Corporation shall defiver to Disappearing Corporation an opinion of
Surviving Corporation’s vounsel that the Viatronix Offering was made in accordance with the
Securities Act or an exemption therefrom. -

4

(2)  Thecondirionsof Section 3.1 of this Agreement shall have been met by the Surviving .,
Corporation.

SECTION 9.5 Additional Conditions to Obligations of the Surviving Corporation. The
obligations of the Surviving Corporation to the Merger are subject to the satisfaction of each of the
following conditions, any of which may be waived, in writing, exclusively by the Surviving
Corporation: )

(a)  The representations and warranties of the Disappearing Corporation set forth in this
Agreement which are qualified as to materiality shall be true and correct and any such representation |
or warranty which is not so qualified shall be true and correct in all material respeets as of the date
of this Agreernent and {except to the extent such representation speak as of an earlier date) as of the
Effective Date as though made on and as of the Effective Date, except (i) for changes contemplated
by this Agreement, or (i) where the failure to be true and correct would not be reasonably likely to
have a Material Adverse Effect, and the Surviving Corporation shall have received a certificate
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signed on behalf of the Disappearing Corporation by the chief, exccutive officer of the Disappearing
Cotporation to such effect.

(b)  The Disappearing Corporation shall have performed all obligations required to be
performed by them under this Agreement at or prior to the Effective Date; and the Surviving
Corporation shall have received a certificate signed on behalf of the Disappearing Corporation by
the chief executive officer of the Disappearing Corporation to such effect. . . -

(¢)  The Shareholders Agreement shall have been duly executed and delivered by the
shareholders of the Disappearing Corporation.

ARTICLE 10
MISCELLANEOUS

SECTION 10.1  Further Assurances. The Constituent Corporations agree from time
to time to execute and deliver such further and other transfers, assignments and do afl matters and
things which may be necessary to effectively and completely carty out the intentions of this
Agreement.

SECTION 10.2  Swurvival of Representations, Warranties and Agreements. All of the
representations and warranties in this Agreement or in any instrument delivered pursuant to this
Agreement shall survive the Effective Date for 1 period of two (2) years.

SECTION 103  Notices. All notices and other communications heréiinder shall be in /s
. writing and shall be deemed given if delivered personally, telecopied (which is confirmed), sent by,
nationally recognized overnight courier or mailed by registered or certified mail (refurn receipt
requested) to the parties at the following addresses (or at such other address for a party as shall be
spacified by like notice): .

(a) Ifto Viatronix Incorporafed to: Richard B. Williarns, Director
- 257 Tol! Gate Boulevard
Istamorada, FL 33036
Telephone: 305-664-4054
Facsimile:

With a copy 1o Charles J. Duffy, IIt, Esq.
Gunster, Yoakley, Valdes-Fauli
& Stewart, P.A.
Broward Financial Centre, Suite 1400
500 East Broward Boulevard
Fort Lauderdale, FIL. 33394
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Telephone: (954) 462-2000
Facsimile: (954) 523-1722
) If to EndoMed, to: c/o Krenish Ligh Weiner & Hellman LLP

1114 Avenue of the Americas
New York, New York 10036-7798,
Telephone: (212) 479-6000
Facsimile: {212)479-6275

With a copy to: Russell 8. Berman, Esq.
Kronish Lieb Weiner & Heliman LLP
1114 Avenue of the Americas
New York, New York 10036-7798
Telephone: (212) 479-6000
Facsimile: (212) 479-6275

SECTION104  Press Releases and Annowuncements. No Constituent Corporation shall
issue any press release or announcement relating to the subject matter of this Agreement without the
prior written approval of the other Constituent Corporation.

SECTION 10.5  No ThirdeParly Beneficiaries. This Agreement shall not confer any
rights or rémedies upon any person other than the Constituent Corporations and their respective
suceessors and permitted assigns.

SECTION10.6  Entire Agreement. This Agreement (inchuding the doéuments referred /)
.to herein) constitutes the entire Agreement among the Constituent Corporations and supersedes any:.
prior understandings, agreements, or representations by or among the Constituent Corporations,
written or oral, that may have related in any way to the subject matter hereof including, the letter of
intent deted Qctober 15, 1999. . .

SECTION 10.7  Successors and Assigns. This Apresment shall be binding upon and
inure to the benefit of the Constituent Corporations named herein and their respective successorsand
permitted assigns. No Constitnent Corporation may assign either this Agreement or any of its rights,
interests, of obligations hereunder without the prior written approval of the other Constituent
Corporation. ' "

SECTION 10.8 - Counterparis. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original but atl of which together will constitute one
and the same instrument.
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SECTION 10.9  Headings. The section headings contained in this Agreement are
inserted for convenience only and shall not affect in any way the mezaning or interpretation of this
Agreement.

SECTION 10.1¢  Governing Law. This Agreement shall be govemed by and construed
in accordance with the internal laws of the State of Flotrida without regard to principles of conflict
of laws. . .

SECTION 10.11 Amendments and Waivers. The Constituent Corporations may mutuaily
amend any provision of this Agreement at any time prior to the Effective Date with the prior
authorization of each respective Board of Directors. No amendment of any provision of this
Agreement shall be valid unless the same shall be in writing and signed by both Constituent
Corporations. No waiver by either Constituent Corporation of any default, misrepresentation, or
breach of warranty or covenant hereunder, whether intentional or not, shall be deemed to extend to
any prior or subsequent default, misrepresentation, or breach of warranty or covenant hereunder or
affect in any way any rights arising by virtue of any prior or subsequent such occurrence,

SECTION 10.12 Severability. Any term or provision of this Agrecment that is invalid or
unenforceable in any situation in any jurisdiction shall not affect the validity or enforceability of the
remaining terms and provisions hereof or the validity or enforcesbility of the offending texrm or
provision in any other situation or in any other jurisdiction. If the final judgment of a coust of
competent jurisdiction declares that any.term or provision hereof is invalid or unenforceable, the
Partics agree that the conrt making the termination of invalidity or unenforceability shall have the
power to reduce the scope, duration, or area of the term or provision, o delete specific words or
phrases, or to replace any invalid or unenforceable term or provision with a term or provision that
is valid and enforceable and that comes closest to expressing the intention oF the invalid Or

- unenforceable term or provision, and this Agreement shall be enforceable as so modified aftér the_
expiration of the time within which the judgment may be appealed.

SECTION 19.13 Jurisdiction and Verue, The parties acknowledge that a substantial
portion of negotiations and anticipated performance and execution of this Agreement oceurred or
shall oecur in Broward County, Florida, and that, therefore, without limiting thejurisdictionor venue
of any other federal or state courts, each of the parties irrevocably and unconditionally (a) agrees that
any suit, action or legal proceeding arising out of or relating to this Agreement may be brought in
the courts of record of the State of Florida in Broward County or the court of the United States,
Southern District of Florida; (b) consents to the jurisdiction of each such court in any suit, sction or
proceeding; (c) waives any objection which it may have to the laying of venue of any such suit,
action or proceeding in any of such courts; and (d) agrees that service of any court paper may be’
effected on such party by mail, as provided in this Agreement, or in such other manner as may be
provided under applicable laws or court rules in said state.

SECTION 10.14 Remedies Cumulative. Except as otherwise expressly provided herein,
no remedy herein conferred upon any party is intended to be'exclusive of any otherremedy, and each
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and every such remedy shall be cumulative and shall be in addition to every other remedy given
hersunder or now or hereafter existing at law or in equity or by statute or otherwise. No single or
partial exercise by any party of any right, power or remedy hereunder shall preclude any other or

further exercise thereof. _

[SIGNATURES APPEAR ON NEXT PAGE]
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IN WITNESS WHEREOQF, the partics to this agreament, pursuant to autharity duly gii/_en
by their respootive boards of directors, have causad these presents fo be executed by the chief
executive officer, secretary and certain directors of each party hereto, and the corporate seal affixed.

VIATRONIX INCORPORATED

by: feoklanod OB Ln,
. Richard B. Williams, Director

ENDOMED CORPORATION

By:_ 2% =

President

2.

Arie E. Eaufman ¢

L - ' . ’,

Jetome Z. Liang
: L. L‘L“"f
Maik R Wax
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