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AMENDED AND RESTATED
ARTICLES OF INCORPORATION
or ! <.
MH SOUTH, INC. ’

The Articles of Incorporation of MH South, Ine., ?.P‘Icrrida corpuration {the “Corporation™),
are hereby amended and restated as Hllows: :
1. Name. The name of the Corporation is:

MH South, Inc.

2.  Principal Office and Mailing Address. Thc address of the principal office and the

mailing address of the Corporation is:

1400 90" Avenue
Vero Beach, Florida 32951

]
H
]

3.  Purpose. Notwithstanding sny other pmﬂmon of thege Articles of Incorporation,
the purpose of this Corporation is Hmidted solely to (i} rbemg a general pariner of Cay of Heron,
Lid. {the “Partnership’), and (ii) causing the Parmarshxp to enter into that certain Amended and
Restated Mortgage snd Security Agreement {the “Amended Mortgage™) dated February 20,
2003, the First Amendment to Amended and Restated' Mortgage and Security Agreement dated
March 234 2003 (the “First Amendment”; collectively, the Amended Mortgage and the First
Amendment are defined as the “First Mortgage™); and related loan decuments with Dentsche
Bank Mortgage Ca;mai L.L.C. together with iis succmars and assigns (the “Lender™), and (Gii)
acting as, and exercising all of the authority of, a gemeral partner of the Partnership, and actions
incident, necessary and appropriate to accomplish the foregoing.

i
4. Authopzed Shares, The Corporation; is authorized to issue 7500 shares of
common stock having a $1.00 par value per share.: No share shall be issued except upon
payment to the Corporation of the par value of the shase in cash or other consideration permitted
by law as payment for shares, !

¥
¥

5. Registeged Agent and Office. The nathe of the current registered agent and the
address of the registered office of the Corporation is; °

5

James L. Turhet
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200 South Orange Avemae
Searasots, Florida 34236

6. Powers. The Cormporation shall exmsc all powers enumerated in the Florida
Business Corporation Act necessary or convenient to the conduct, promotion or aftainment of the
business or purposes otherwise set forth in Section 3. 'thvuthstmdmg any other pmv:sxon of
these Articles of Incorporation, the Corporation shall only cause the Partnership to incur
indebtedness to the extent permitted by the Parinexship’s Limited Partnzrsmp Agreement as
amended as of even date herewith. For so long as the First Mortgage is outstanding, the
Corporation shall not and shall pot cause the Par!:zersth to dissolve, liguidate, merge or sell
substantially all of its assets. ,

7. DBylaws, The initisl bylaws of the §C0rpomﬁon ghall be adopted by the
incorporator or the board of directors. The power to glter, amend or repcal any bylaw shall be
vested in the shareholders, except to the extent dﬁlegaxed by the shareholders to the board of
directors.

8. Amendment The Corporation mewes the right to amend or repeal any
provisions sontained in these Articles Df]ncurporatlong or any amendment hereto, and any right
conferred upon the shareholder(s) is subject to this resérvation, Notwithstanding the foregoing,
for so Jong as the First Mortgage exists on any portion; of the Property, no material amendment,
inchiding Articles 1. and 8. or amendments inconsistent with snch Articles, to these Axicles of
Tncorporation or to the Corporation’s Rylaws may be made without first obtaining the prior
written consent of the Lender holding fhe First Mortgsge, or, after the secaribzation of the First
Mortgage, only if the Partnership receives (i) confirmation from each of the applicable rating
agencies that such amendment would not result in the qualification, withdrawal or downgrade of
any securities rating and (if) the prior written comsent of such amendment by the mortgagee
bolding the First Morigage. .

9.  Restrigtions op Tramgfer. No trmsfercfanyduect Otmdxroctownershxp interest
in the Corporation may be made such that the transferec owns, in the agpregate with the
ownership interests of its affiliastes and family members in the Corporation, more than a forty-
nine percent {49%) interest in the Corporation unless!(@) such transfer is conditioned vpon the
delivery of an acceptable non-consolidation opinion to ithe mortgagee holding the First Mortgage
and to amy applicable rating agency concoming, as applicable, the Corporation, the new
transferee and/or their respective owners and (ii) the applicable rating agencies confirm that the
transfer will not result in 8 qualification, withdrawal or*dcrwngradc of any securities rating.

10. Indempification. The Corporation sha]ll, to the fullest extent pernmtted by the
provisions of Florida Statuies Section 607.0850, as the same may be amended and supplemented
indemnify any and all persons whorn it shall havc power to indemnify under said provision from
and agamst any and all of the expenses, labilities or other matters referred to in or covered by
said provisions, and the indemnification provided for, herein shall not be deemed exclusive of
any other rights to which those indemmnificd may be entitled under any bylaw, agreement, vote of

i
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the shareholders or disinterested directors or otherwise, both as to action in his official capacity
and as to action in another capacity while holding office, and shali continue as to a person who
has ceased to be a director or officer, and shall inure to the benefit of the heirs, cxecutors and
administrators of such a person. Notwithstanding any other provision of these Articles of
Incorporation, any indermnification of the Corporation’s diractors and officers shelif be fully
sobordivated to any obligations respecting the Partnershup or the Property (including, without
Emitation, the First Mortgage) and such indermnificgtion shall ot constitute a ¢laim against the
Corporation or the Partnership in the event that cash flow in excess of amounts necessary to pay
holders of such chbligations is insufficient to pay such obligations.

11.  Sepapatencss Covenant. Notwithstanding any other provision of these Articles of
Incorporation, for so long as the First Mortgage exists on any portion of the Property, in order to
preserve and ensurs its separate snd distinct corporate identity, in addition to the other provisions
set forth in the certificate of incorporation, the Corporation shall conduct its affhirs in accordance
with the following provisions: :

A It shall establish and maintain #m office through which its business shall be
conducted separate and apart from those of any affiliatc or, if it shares office space with any
affiliate, it shail allocate fairly and reasonably ahy overhead and expense for shared office space.

B. Tt will not engage, directly or indirectly, in any business other than to serve as the
general partner of the Partnership and it will conduct and operate its business as presentiy
condusted and operated.

C. Its Board of Directors shall hold appropriate meetings (or &ct by unanimous
consent) to authorize all appropriate corporate actions, and in authorizing such actions, shall
observe all corporate formalities.

D. It will not enter into any comiract or agreement with any affiliate of the
Corporation or any constituent party of the Corporation except upon terms and conditions that
are copunerciaily reasonable and substantially similar to those that would be available on sm
arms-length basis with unrelated third parties.

E.  Except as permitted by the First Mortgage, it has not incurred (except for
previously incurred indebtedness that has since been satisfied in full}) and will not incur any
indebtedness except to the extent it is liable for the ‘obligations .of the Partnership due to its
capacity as & gemeral pariner thereof and will not permit the Partnership to imewr any
indebtedness, secured or umsecured, direct or iodirect, absolute or contingent {including
guaraniceing any obligation), other than (i) the indebtedness secured by the First Mortgage and
(i} made payables or accrued expenses inenrred in the ordinary course of the business of
operating the property with trade creditors and in amopunts 25 are normal and reasonable under
the circumstances. No indebtedness other than the indebfedness secured by the First Mortgage
may be secured (subordinate or pari passu) by the Propaty.

HO3I0O0098968 8
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K. Except 8 permitted by the First Mortgage, it has not made and wﬂl not make any
loans or advances to any third party including smy affiliate of the Corporation or constituent
party of the Corporation and shall not acquire obligations or securities of its affiliates,

. It is and will remain solvent and will pay its debts and labilities (including, as
applicable, shared personnel and overbead expenses) from it asgets as the same ghali become
due.

H It has dome or caused io be done and will do all things neccssary to cbserve
organizational formalities and preserve its existence, and it will not amend, modify or otherwisc
change the Articles of Incorporation or Bylaws of the Corporation without the prior written
consent of the holder of the First Mortgage or, afier the securifization of the First Mortgage, only
if the Corporation receives (1) confirmation from each of the applicable rating agencics that such
amendment would not result in the gualification, withdrawal or downgrade of any securities
Tating and (ii) approval of such amendment by the mortgagee bholding the First Mortgage.

L It will maintain all of its books, records, financial statements and bank accounts
separate from those of any other person or entity, its affiliates and any constitusnt party and the
Corporation will file its own separate tax retirns. It shall maintain its books, records, resclutions
and agrecments as official records. ’

I It will be, and at all fimes will hold itself out to the public as, a legal entity
scparate and distinct from any other entity (including any affiliate of the Corperation or any
constituent party of the Corporation), shall correct any known misunderstanding regarding its
status 85 a separate entity, shall conduct and operate its business in is own name, shall not
identify itself or any of its affiliates as a divigion or part of the other and shell maintain and
utilize a separate telephone number and separate stationery, invoices and checks.

K Tt will maintain adequate capital for the normal obligations reasonably foreseeable
in a business of ifs size and character and in light of its contemplated business operations.

I Neither the Corporation nor smy constituent party will seek or permit the
dissolution, winding ap, liquidation, comsolidation or merger in whole or in part, of the
Corporation, or acquire by purchase or otherwise all or substantially ail the business or assets of,
or any stock or other evidence of beneficial ownership of any other person or entity.

M. It will not cammingle the funds and other assets of the Corporation with those of

any affiliate or constituent party, or sny affiliste of any constituent party, or any other person of
entity.

N. It has and will maintain ity assets in such a manner that it will not be costly or
difficuli to segregate, ascertain or identify its individual agset or assets, gs the case may be, fiom

thosc of any affiliate or constituent party, or any affiliate of any constituent party, or any other
Pparson.

ED3000098968 8
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O, Except as permitted by the First Mortgage, it shail not pledge its assets and docs
not and witl not hold itself out to be responsible for the debts or obligations of any other person.

P. It shall pay any liabilities out of #s own funds, incluiding salaries of any
employees.

Q. ‘The Corporation shall maintain a sufficient nomber of cmployses in light of its
contemplated business operations.

R, Except as permnitied by the First Mortgage, the Corporation shall not guarantee or
become obligmed for the debts of apy other entity or person except to the extent it is lisble for
the obligations of the Partmership due to its capacity as gencral partner thereof

5. The Corporation shall not form, acguire or hold any subsidiavy other than the
Partnership.

T. The Corporation shall cause the Partnership to comply with the special purpose
provisions of its Limited Pannership Apgreement, as amended of even date hersof. The
Corpuoration shall continue to serve in the capacity of a general pariner of Partnership and to own
at least 2 0.5% intevest in the Partnership so long as the First Mortgage is outstanding,.

U. .The Corporation shall not take any of the following actions without the prior
unanimous written consent or vote of all duly elected and acting directors of the Corporation
{"Board of Directors™}, including st least one Independent Ditector (as defined below); and the
Board of Directors shall not vote on, or authorize the taking of any of the following actions
unless there is at least one Independent Dirsctor then serving in such capacity:

(i) File or consent to the filing of any bankruptey, insclvency or reorganization case
or proceeding on behalf of the Corporation or Partnership; institute any procesdings under any
applicable insolvency law or otherwise seck relief under any laws relating to the relief from
debis or the protection of debtors generally on behalf of the Corporation or the Partuership:

(i) Seek or consent to the appointment of a receiver, liquidator, assignes, trustee,
sequestrator, custodian or any similar official for the Corporation or Partmership or 2 substantial
portion of their properties;

(iiiy Make any assignment for the benefii of crediturs of the Corporation or for the
Partnership; or .

(iv}  Take any action int furtherance of any of the foregoing, including but not limited
to causing the Corporation or the Partnership to take any such actions.

As Jong as any amount owing in conmection with the Pirst Mortgage s outstanding, the
Corporation shall at all times have at least one Independent Director. To the fullest extent
permitted by law, the Independent Director shall consider only the interests of the Corporation or
Partnership and their creditors in acting or otherwise voting on the matters referred to in Article
11. No resignation or removal of an Independent Director, and no appointment of a successor

HO30000D8358 &
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Independent Director, shall be effeciive until such successor shall have accepted his or her
appointment as an Independent Director by a written instrument. In the event o‘f R Vacancy 1_nt‘ne
position of Independent Director, the Corporation shall, as soon as pmm::ablc: appoint a
successor Independent Director. All right, power and authotity of the Independent Director shall
be limited o the extent necessary to exercise those rights and perform thosc duties specifically
set forth in this Agreement. In exercising its rights and performing #s dufies under this
Agreement, the Independent Dircctor shall have a fiduciary dufy of loyalty and cars. No
Independent Director shall at any time serve as trustee in hanlouptey for any Affiliate of the
Corporation or the Parinership.

For purpose of this Arficle 11, the following terms shall have the following meanings:

“affiligte™ means any person controlling or controlled by or tnder common control with
the Corporation, including, without Limitation (i) any person who has a familial relationship, by
blood, marriage or otherwise with any director, officer or employvee of the Corpocation, iis
perent, or any affiliate thereof and (i) any person which receives compensation for
adminisirative, legal er accounting services from the Corporstion, its parent or any affiliate. For
purposes of this definition, “control™ when used with respect to any specified person, means the
power to direct the menagement amd policies of such person, directly or indirectly, whether
through the ownership of voting securities, by confract or otherwise; and the terms “controlling™
and “controlled”™ have meanings correlative to the foregoing,

Axn “Indcpendent Director” shall mean s natural person who is not at the time of indiial
appeintment, or at any fime while serving as a director of the Corporation, and has not been at
any time during the preceding five (5) years: (a) a stockholder, director (with the exception of
serving as the Independent Director of the Corporation), officer, employee, pariner, member,
attorney or counsel of the Corporation , the Partnership or any affiliate of either of them; (b) &
creditor, customer, supplier or other person who derives any of ity purchases or revenues from its
activities with the Corporation, the Partnership or any affiliate of either of them; (¢) = pezson or
other entity controlling or under common control with any such stockholder, partner, member,
creditor, customer, supplier or other person; or (d) 2 member of the immediate family of any
such stockholder, director, officer, employes, partner, member, creditor, sustomer, supplier or
other person. {As used herein, the term “affiliate™ mesns any person controlling, under common
control with, or controlled by the person in question; and the term “control” means the
possession, directly or indirectly, of the power to direct or cause the direction of mansgement,
policies or activities of a person or entity, whether through cwnership of voting securities, by
contract or otherwise.)

A patural person who satisfies the foregoing definition other than subparagraph (b) shall
1ot be disqualified from serving 2s an Independent Director of the Corporation if such individual
i5 an mdependent director provided by a pationally-recognized company that provides
professional independent directors and that also provides other corporate services in the ordinary
course of its business. -

A natural person whe otherwise satisfies the foregoing definition except for being the
independent director of a “special purpose entity” affiliated with the bommower that does not own
a direst or indirect equity interest tu the bormower or any co-barrower shall not be disqualificd

HO3Q00098568 8
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from serving as an Independent Director of the Cotporation if such individual is af the time of
initial appointment, or at any timc while scrving as a Independent Direstor of the Corporation, am
Independent Director of a “special purpose entity” affiliated with the Partncrship or the
Corporation (other than any entity that owns a direct or indirect sguify interest in borrower or
any co-borrower) if such individual is an independent dircctor provided by e nationally-
recognized company that provides professional independent directors. For purposes of this
paragraph, 2 “special purpose entify” Is an entity whoss organizational documents contain
restrictions on its activities substantially similar to those set forth in Section 11 of the
Corporation’™s organizationa] documents.

“person” means any individual, Corporation, pattnership, limited liability company, joint
venture, asgocistion, joint stock compsny, trust {including eanmy beneficiary thereof),
unincorporaied organization, or government or any agencey or politicsl subdivision thereof,

The amendments confained hergin were approved and sdopied by writien consent of the
shareholders and the directors of the Corporation on March 23%¥2003. The number of votes cast
for the amendiments contained herein by the sharebolders and directors was sufficient for approval,

DN WITNESS WHERECF, the president has executed these Amended and Restated Articles

of Tocorporation.
Py /A A

Owen Mark Sanderson
President
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