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The Artcles of ncorporation of MH Soutly, Iac., & Flatids wrpomdon (the “Corporation™),
arc herehy amended and restated as follows:

1. Name, The name of the Corporation is:
MH South, Ine.

2. Principa) Office and Mailing Address, The address of the principal office and the
mailing address of the Corporation is: _

1400 90% Avenue
Vero Begch, Florida 32961

3. DPurppss. Notwithstanding any other provision of these Articles of Incorporation,
the purpose of this Corporation is limited solely to (i) being 2 general partner of Cay of Heron,
Lid. (the “Partnership”), and (ii) causing the Partoership to enter ints the First Mortgage (as
defined herein) and relnted loan documents with Deuatschs Bank Mortgage Capital, L.L.C.
Logether with fis successors and assigns, and (iif) acting as, and excreising all of the authority of,
a general pariner of the Partacrship, and actions incident, mecessary and appropriate to
accomplish the foregoing.

4.  Augthorized Sheges, The Cormworation iz suthorized m issue 7500 shares of
common stock having a $1.00 par value per share. No share shall be issued except upon

payment to the Corpomiion of the par value of the shave in cash or other consideration permitted
by law as payment for shares.

5. Registered Agear and Office. The name of the surrest registered agent and the
address of the registered office of the Corporation is: ~

Jarnes L, Turner .
200 South Crange Avanue
Sarazora, Florida 34234
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6. Powers. The Corporation shall exercise all powers emunerated in. the Florida
Businesz Corporation Aet necessary ot convenigit to the condnet, promotion or attunmm_.t_of the:
business or purposes otherwise sat forth In Section 3. * Noiwijthstanding smy other provision of
these Asticles of Incorporation, the Corporation shell osly cause the Partnership to incur
indebtedness fo the extent permitted by tHe Partnership’s Limited Partnership Agreement as
amended as of even date herewith. For so long as the First Mortgage is outsmnding, the
Corporation shail not and ghail not cause the Partnership to dissolve, lignidate, merge or scll
substantially all of its assets, :

7. Bylawa The initiel bylaws of the Corporation shall be adopted by the
incorporator or the board of directors, The power to alter, smend or repeal any bylaw shall bs
vegted in the sharchalders, except to the extent delegated by the shareholders to the board of
directors, .

8. Amendmeni. The Corpordtiom reserves, the riplit to amend or repeal any
provisions contzined in these Articies of Incorporation, or sny amendment hereto, and any right
conferred upon the shareholdes(s) is subject to this reservation. Notwithstanding the foregoing,
for so long as the First Mortgage exists on any portion of the Property, oo material amendment,
including Articles 1. and 8. or amendments inconsistanit with such Articles, to these Articles of
Incorporation or o the Corporation’s Bylaws may be made without first obtaining the prior
written consent of the mortgageess halding first morigages on any portion of the Property {the
“First Morigage™), or, afier the securitization of the First Mortgags, only If the Parinership
receives (i) confirmation from sach of the applicable rating agencies that such amendsnent would
not result in the qualification, withdrewal or downgrade of any securities rating and (ii) the prior
written consent of such amendment by the mortgagee holding the Firat Morigage.

%.. Resgjctions on Transfer. No transfer of any direct or indirect ownership interest
in the Corporation may be made such that the transferes owns, i the agpregate with the
ownership interests of {ts affiliates and family members in the Corporation, mote than a forty-
uine percent (49%) interest in the Corpomtion uniess (i) such tranafer is conditioned upon the
delivery of an accaptable non-consolidation opinidn to the mortgagee holding the First Mortgage
and to any applicable rafing sgency conceming, as applicable, the Corporation, the new
transferet and/or their respective owners and (i} the applicable rating agencics confirm rhat the
transfer will not result in a qualification, withdrawal or downgrade of any securities rating.

10.  Ipdemnification. The Corporation shall, to the fullest extent permified by the
provisions of Florida Statutes Section 607,0850, a5 the same may be amended and supplemented,
indemnify any and all peraons whom it shall have powsr to indemnify under said provision from
and against any and all of the expenses, ligbilities or other matters referred to in or covered by
seid provisions, and the inderumification provided for hersin shell not be deemed exclusive of
any other rights to which those indemnified may ba entitled under any bylaw, agreement, vote of
the shareholders or disinterssted divectors or otherwise, both as to action in his official capaciry
and as to action in another capacity while holding office, and shall continue ag to a persan who
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has ceased 1o be a director or officer, and shall inure to the benefit of the heirs, executors and
admipisrators of such 2 pemon.  Notwithstanding asy other provigion of these Articles of
Incorporation, any indemtification of the Corporation’s directors snd officers sh_all bc.fuily
subordinzted to any obligations respecting the Partmership or the Property (including, without
limitation, the First Mortgage) and such indcmnification shail not constitute & claim against the
Corporation or the Partnership in the event that cash flow in excess of amounis necessacy 0 pay
holders of such obligations ig insufficisnt to pay such obligations,

11.  Separategess Covenant. Notwithstanding any other pravision of these Articles of
Incorporation, for so long as the First Morigage exists on any portion. of the Propexty, in order to
preserve and ensure its separate and distinet corporate identity, in addifion to the other provisions
set forth in the cerificate of incorporztion, the Corporation shall conduct ivs affidrs in accordance
with the following provisions:

A It shall establish and maintain an offics through which its business shell be
conducted separate and apart from those of any affiliate or, if it shares office space with aoy
affiliate, it shall allocare fairdy and reasonsbly any overhead and axpense for shared office space.,

B. 1t will not engage, directly or indirectly, in sny business other than to sexve as the
general partner of the Parmership and it will conduct snd operate it business as presently
conducted and operated,

C. Tts Board of Dircctors shall hold appropriate meetings (or act by unaniraous
consent) to authorize all appropriate corporate actions, and In authorizing such actions, shall
observe all corpozate formalities.

D. It will not enter into sny conmtract ot agrecment with any affiliate of the
Corporation. or any constiment, party of the Corporation except upon terms and conditions that
are commercially reasonable and substantially similar to thoss that would be available on an
mrms-length basis with norelated thicd parties.

E. 1t hss mot incurred (except for praviously ineumed indebtedness that has since
been gatisfied in fizll) and will not incur amy indebtedness except to the extenr it ia Hable for the
obligations of the Partnership due to Its capacity a3 2 general parther thereof and will not permit
the Partnership to incur any indebtedness, secured or unsecured, direct or indirect, sbsolute or
contingent (including gusranteeing any obligation), athear than (i) the indsbredness secured by the
First Mortgage and (ji} trade payables or acerued expenses inewred in the ofdinary course of the
business of operating the property with trade creditors sue in mmounts as are nomnal and
reasonable under the circumgtinces, No indehtednesz other thap the indebtedness secured by the
First Mortgage may be secursd (subordinate or pari passu) by the Property.

F, It has not msxde and will not make any loans or advances to any third party
including any affiliate of the Corporation or constitusnt party of the Corporation and shall not
acquire obligations or securities of its affiliates.

HO3000050789 4
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(. Tt i and will remain solvent and will pay its debts and liabilities (including, as
applicabis, shared personnsl and overhead expenscs) from its assets as the same shall become
due.

H. It has done or caused to be done and will do all things necessary to obscrve
ovganizational formalixies and preserve its existence, and it will not amend, modify or otherwise
-change the Articlas of Jacorporation or Bylaws of the Carporation without the prior writlcn
consent of the holder of the Fipst Mortgage or, after the securitization of the Loan, only if the
Corporation receives (I) confirmhation from each of the applicable rating agencies that such
amendmant would pot result in the qualification, withdrawal or downgmde of any securities
rating and (ii) approval of such amendment by the mortgagee holding the First Mortgags.

.L Tt will maiomain all of its books, records, financial siatements and bank accowns
scparate from those of any other person or entity, its affilistos and any constituent party and the
Cotporation will file its own geparate tax returns. It shall maintain itz books, records, resohunions
and agreements a4 official records.,

J. 1t will be, and st sl times will hold itself om to the public as, a legal entity
separaie and distinet from amy other entity (ncluding any effiliste of the Corporation or any
constituent party of the Corpoyation), shall comect any known misunderstanding tegarding its
Etatig aa g saparale eptity, shall conduct and operme ifs business in its own name, shall not
identify itsalf or any of its affiliates as a division or part of the other and shall maintain and
utiiize o separate telephone rmmber and separaté stationery, invoices and checks,

K. 1t wil{ maintain adequate capital for the normal obligations reasonably foreseasble
in a business of its size and character aud in light of fts contemplated business operations.

L. Nelther the Corporstion nor any constituent party will sesk or permit the
dissolution, winding up, liquidation, consolidation or merger in whole or in par, of the
Corporatian, or acquire by purchase or othwerswise all or substantially afl the business or asseis of,
or any stock or other evidence of beneficial ownership of any other person or entity.

M. H will not cuttuninéle the fimds and other agsars of the Corporation with those of

any affiliate or constituent party, or any affiligre of any constituent party, or any other person or
entity,

N, It has and will maintain itg assets in such & manner that it will not be costly or
difficult to segregare, ascertain or identify its individual asset or asgets, a3 the case may be, from

those of aoy affiliare or consrituent party, or any affiliate of any constituent party, or any other
person. :

0, It shall not pledge its assets and does not and will not hold itself ont to He
responsible For the debts or obligations of any other person,

B It shall pay any liabilities oot of its own finds, including salaries of ary
smploysss, .

073345 . H030‘90050?89 4
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. The Corporation shall meintain & sufficient mumber of employees In light of its
conternplated business operations.

' R, The Corporation shall not gnarantee or become obligated for the debis of eny
other entity or parson except fo the cxtent it is liable for the obligatiuns of the Partnership doe to
its capacity as general partner thereof.

5. The Corpeoration shafl not form, acquire or hold any subsidiary other than the
Partoership.

T. The Corporation shall canse the Partnership ta comply with the speoial purpose
provisions of its Litaited Parmership Agreement, as armended of even date hereof The
Corporarion ghall contlnue to serve in the capacity of a géneral partner of Parinership and 10 own
at least a 0,5% Interest in the Pertnesship so long as the First Mortgags is outstanding.

U.  The Corporation shall not take any of the following actions without the prinr
unsnimous written consent or vote of all duly elected and acting directors of the Corporation
(“Board of Directors™), including at least one Independent Director (as defined balow); and the
Eoard of Directors ghall not vote on, or suthorize the taking of any of the following actions
unless there is at least one Indepcndem: Director then sarving in such capacity;

(D File or congent to tha filing of any bankruptcy, insolvency or reorganization case
or proceeding on behalf of the Corporation or Partnership; instituic any proceedings under any
applicable insolvency law or otherwise seek ralief under any laws relating to the relief fom
debts or the protection of debtors generally on behalf of the Corporation or the Partnership;

(i)  Seek or consent to the appointment of & receiver, liquidator, assignee, trustes,
sequestrator, custodian or any similar official for the Corporstion or Partnership or 4 substantial
portion of their properties;

(iii) Make any assignment for the benefit of creditors of the Corporation or for the
Partnership; or

(iv)  Take uny action in furtherance of any of the foregoing, Including but not limited
io causing the Corporation or thie Partnership to take any such actions.

As [ong as any amonm owing in connection with the First Mortgage is outstanding, the
Corporation shall at all times have at least one Independent Director. To the fullest extent
permined by law, the lndependent Director shall consider only the interests of tha Corporation or
Partnership and their creditors In acting or otherwigs voting on the matters refetred to in Article
11 No resignation or rethoval of an Independent Director, and no appointment of 2 succassor
Independent Director, shall be effective until such successor shall have aceepted his or ber
appomtment 4% an Independent Director by a writtsn ingtument. In the event of & vacancy {n the
position of ladependent Director, the Corporation shall, as scon as practicable, appoint a
successor Independent Director, Al xight, power and autherity of the Independent Director shatl
be timited to the extent necessary to exercisc those rights and perform those duties specifically

-
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set forth in this Agreement. In exercising its righis and performing its duties under this .
Agreement, the Independent Director shall have a fiduciary duty of loyalty and care. No
Tndependent Director shall at any time serve as trustes in bankvuptey for any Affiliate of the
Corpoxation or the Partnership. : :

For purpose of this Article 11, the following terms shall have the following mesnings:

«affiliate® means any person cottrolling or controlled by or under common contro! with
the Cerporation, including, without Jimiration (f) auy person who has a familiel relationship, by
blood, mariage or otherwise with any director, officer or employes of the Corporation, it
parent, or sny affiliste thereof and (i) any person which receives compensation for
adminlstrative, legal or accounting serviess from the Corparation, its parent or ary affiliste. For
-purposes of this definition, “conirol” when used with respect to any specified person, means the
power to direct the management and policies of such person, directly or indirectly, whether
through the ownership of voting securities, by contract o otherwise; and the terms “controlling™
and *conirolled” have meanings correlative to the foregoing.

An “Independent Director™ shall mean a namiral person who i3 not at the time of initial
appoinmment, or at 2oy time while serving as a director of the Corporation, and has not been at
any time during the preceding five (5} yoars: (a) # stockhwlder, directar (with the exception of
serving as the Independsmt Director of the Corporation), officer, employee, partner, member,
attormey or counsel of the Corpopation , the Partnership or any affiltate of either of them; (b) a
creditor, customer, supplier or other person who derives any of its purchéses or reventies from fes
activities with the Corporation, the Partnership ar any affiliate of either of thein; () a person or
other entity contralling or under common confrol with any such stockholder, partuer, member,
creditor, customer, supplicr or other person; or {d) a member of the immediate family of any
such stockholder, director, officer, employss, partner, member, creditor, custamer, supplier ar
other person. (As used herein, the tarm “affiliate” means any person controlling, under common
confrol with, or controlled by the persont in guestion; and the term “control” means the
possession, divectly or indirscily, of the power to direct or cause the direction of manazement,
policies or activities of a person or antity, whether through ownership of voting sccunritics, by
confract or otherwise } ‘ ,

A naturnl person who satsfies the foregoing definition other than subparagraph () shall
not be disqualifi=d from serving as an fndependent Director of the Corporaton If such individual
is an independent director provided by a natlonafly-recognized company that provides
professionsl independent directors and that alse provides other corporats services in the ordinary
course of its businmss. .

A natural person whoe otherwise satisfies the foregoing definition except for being the
indspendent director of a “special parpose entity” affiliated with the borrower that does not own
& direct or indirect equity interest in the borrower or any eo-borrower shall not be dizqualified
Trom serving as an Independent Direstor of the Corporation If such individua! is at the time of
initia] appointment, or at any time while serving a3 a lndependent Director of the Corporation, an
Independent Director of & *“spescial purpose entity™ affiliared with the Partnership or the
Corporarion (other than any entity that owne = divect or indircet oquity imerest in bormower or
sy co-borrower) if such Individual is an ndependent director provided by o nationally-

507334.5 A
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recognized company that provides profegsional independent directors. For purposes of this
paragraph, a “special purpose eniity™ i an ontity whose organizational documents contain
restricions on its activities substamtially similar to those set forth in Section 11 of the
Corporation’s organizaticna! documents.

- “persog™ means any individual, Corporation, partoership, limited liability comtpany, joint
veniure, 2ssogiation, joint stock compmmy, wust (inctuding any beasficiary therzof),
unirtcerjporated organization, or goveminent r A8y agehcy or political subdivision thereof.

The amendments contained hersin wers approved and adopted by written consent of the
shareholders and the directors of tha Corporation on Ianmry&?_,?.ﬁﬂl The number of votes cast
Tor the amendments conrained hersin by the sharcholders and directors was sufficient for approval.

IN WITNESS WHERPOFR, the preside=nt hay execuied these Amended and Restated Articles
of Incorporation.
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