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ARTICLES OF MERGER
OF
PHILLY'S FAMOUS WATER ICE, INC. (/VB/A PHILLYSWIRL)

(a Florida Corporation) : o o
i WITH AND INTO =< &R
SWIRL MERGER CORPORATION ’; LG
(a Florida Corporation) =in 9

Yo
win N
| To the Department of State - State of Florida Dz o
M- "0
Pursuant to Section 607.1105 of the Flonida Business Corporation Act, Philly’s Famous ;ter =
Ice, Ine. (d/b/a Phillyswirl) and Swirl Merger Corporation, ¢ach a domestic business corporatio gl 2

.
.

hereby submit the following articles of merger: 2>
o

1. The name, street address of its prinoipal office and jurisdiction of the merging phrty {s:
Philly’s Famous Water Ice, Inc. (d/b/a Phillyswirl), 1102 N 28th Street, Tampa, Florida 33605, a Florida

|
| business corporation (the “Merging Entity*). The Merging Emity’s Florida Document/Registration
Number is # V43562.

Gl

1 2. The name, street address of its prineipal office and jurisdiction of the suryiving party is:
! Swirl Merger Corporation, 1102 N 28th Street, Tampa, Florida 33605, a Florida business corporation (the
‘ “Surviving Entity™). The Surviving Entlty’s Florida Document/Registration Number is # P06000120720.

3. The Plan of Merger attached hereto as Exhibit A (the “Plan of Merger”) meets the
requirements of Section 507.1101 of the Florida Business Corporation Act, and was approved by each of
the Merging Entity and the Surviving Entity in accordance with Chapter 607 of the Florida Statutes.

4, The shareholders of the Merging Entity entitied to vote on the Plan of Merger approved
and adopted the Plan of Merger by written consent as of September 21, 2006,

5. The shareholders of the Surviving Entity entitled to vote on the Plan of Merger approved
and adopted the Plan of Merger by written consent as of September 21, 2006.

6. The Surviving Entity aprees to pay the dissenting shareholders of the Merging Entity, the
amoumt, if any, to which they are entitled under section §07.1302, Florida Statutes,

7.

The effective time and date of the merger herein provided for in the State of Florida shall
be upon filing.
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IN WITNESS WHEREQF, vach of the underaigned has capsed these Articles of Margar o be
signed by a culy anthorized officer s of the 257 tay of October, 2006.

PHILLY'S FAMOUS WA’ , INC, SWIRL MERGER CORPORATION
(IVB/A FHILLYSWIRL) .
By m By
Name: Alex Plotkin Name: Robert Brown
Tille: Prosideat , Title: President and Chief Exscutive
Officer
{Signawers Page to Artitles of Marger]
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IN WITNESS WHEREOF, cach of the undersignes has cavsed Mese Articles of Marger 10 be
signed by a duly authorized officer as of the 25" 8ay of October, 2006,

PHILLY"S FAMOUS WATER ICE, INC.

SWIRL MERGER CORFPORATION

(D/B/A PHILLYSWIRL)
Name: Alex Plotkin Name: Rbbext Brown
Title: President Title: President and Chief Ezecutive
Officer
|Sigeaturs Page to Artiches of Meygrr)
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PLAN OF MERGER HeoneER0z08 3
(Non Subsidiaries)

The following plan of merger is submitted in compliance with section 607.1101, Florida Statutes, and in accordance
with the laws of any other applicable jurisdiction of incorporation.

First: The name and jurisdiction of the surviving corporation:

Name Jurisdiction
Swirl Merger Corporation Florida

Second: The name and jurisdiction' of each merging corporation:

Name Jurisdiction
Philly's Famous Water Ice, Inc. (d/b/a PhillySwirl) Florida

Third: The terms and conditions of the merger are as follows:

The terms and conditions of the merger are as set forth on Annex A attached hersto,

Fourth: The manner and basis of converting the shares of each corporation into shares, obligations, or other
securities of the surviving corporation or any other corporation or, in whole or in part, into cash or other
property and the manner and basis of converting rights to acquire shares of each corporation into rights to
acquire shares, obligations, or other securities of the surviving or any other corporation or, in whole or in part,
into cash or other property are as follows:

The Information requirtd by this Section Fourth is set forth on Annex A attached hereto.

{Attach additional sheets if necessary)

HO60002680208 3
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IHE FOLLOWING MAY BE SET FORTH IF APPLICABLE: HO8000260208 3

Amendments to the articles of incorporation of the surviving corporation are indicated below or attached:
The Amended and Restated Articles of Incorporation of the surviving torporation are attached as Annex B hereto,

OR

Restated articles are attached:

Other provisions relating to the merger are a8 follows:

Not applicable. Tho effective titne and date of the merper hérein provided for in the State of Florida shafl be upon filing of the Articles of
Merger to which this Plan of Mergor is attached.

HOEQ00260208 3




OCT. 25. 2006 12:58FM 5 ND. 845 P

HO8000260208 2

Annex A

Terms and Conditions of the Merger and
Manner of Converting Shares of the Merging and Snrviving Corporations

Section 1.1  The Mereer. Upon the terms and subject to the conditions set forth in the
Plan of Merger to which this Annex A is attached (together with this Angex A. the “Plan of
Merger™), at the Effective Time (as defined below), Philly’s Famous Water Ice, Inc. (d/b/a
PhillySwirl), a Florida corporation (the “Company™), will be merged with and into Swirl Merger
Corporation, a Florida corporation (“Merger Sub™), and a wholly owned subsidiary of Swirl
Holdings Corporation (“Parent™, the separate existence of the Company shall cease, and Merger
Sub will continue as the surviving corporagion (the “Surviving Corporation™).

Section 1.2 Effect of the Merger. The Merger shall have the effects set forth herein
and in the applicable provisions of the Florida Business Corporation Act (the “EBCA™).

Section 1.3 Cloging. The consummation of the transactions contemplated by the Plan
of Merger (the “Closing’) shall take place at the offices of Latham & Watkins LLP, 140 Scott
Drive, Menlo Park, California 94625 at a time and date to be specified by the parties, The date
on which the Closing actually takes place is referred to herein as the “Closing Date.”

Section 1.4  Effective Time. Contemporanecus with, or as promptly as practicable
after the Closing, the parties shall cause the Merger to be consummated by filing with the
Secretary of State of the State of Florida an articles of merger (the “Articles of Merger™)
executed in accordance with the relevant provisions of the FBCA. The Merger shall become
effective at the time the Articles of Merger are filed with the Secretary of State of the State of

Florida (the “Effective Time™).
Section 1.5 Articles of Incorporation and Bylaws: Diractors and QOfficers. Unless

otherwise determined by Parent and the Company prior to the Effective Time:

(2)  the Articles of Incorporation of Merger Sub, as in effect immediately prior to
the Effective Time, shall be the Articles of Incorporation of the Surviving Corporation until
thereafter amended as provided by law and such Articles of Incorporation of the Swrviving
Corporation;

(b)  the Bylaws of Merger Sub, as in effect immediately prior to the Effective
Time, shall be the Bylaws of the Surviving Corporation until thereafter amended; and

(¢} the directors and officers of the Surviving Corpbraﬂon immediately afier the
Effective Time shall be the individuals identified on Schedule 1.5(c).

SY\528634.5 HDE00D260208 3
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Section 1.6  Conversion of Shares. Subject to Section 1.8(c), at the Effective Time, by
virtue of the Merger and without any further action on the part of Parent, Merger Sub, the
Company or any shareholder of the Company:

(a)  Each share of Common Stock, no par value, of the Company (“Company
Common Stock™), outstanding immediately prior to the Effective Time shall be converted
into the right to receive (A) subject to adjustment as provided in $ection 1.10; an amount of
cash, without interest, determined by dividing (1) the Aggregate Cash Consideration by (2)
the Fully Diluted Common Number (the “Per Share Cash Consideration™), and {(B) a
number of shares of Parent Common Stock determined by dividing (1) 2,500,000 by (2) the
Fully Diluted Common Number (the “Per Share Stock Consideration,” and together with
the Per Share Cash Consideration, the “Per Share Merger Consideration™). The aggregate
Per Share Merger Consideration is hereinafter referred to as the “Merger Consideration.”

(b)  Each share of Company Common Stock held by Company, Merger Sub or
Parent or any direct or indirect wholly-owned subsidiary of Company or of Parent
immediately prior to the Effective Time shall be canceled and extinguished without any
conversion thereof.

(c)  Each share of the common stock, par value $0.00001 per share, of Merger
Sub (the “Merger Sub Common Stoek™) outstanding immediately prior to the Effective
Time shall be converted into, and exchanged for, one newly and validly issued, fully paid
and nonassessable share of common stock of the Surviving Cotporation. Each certificate
¢videncing ownership of shares of Merger Sub Common Stock shall evidence ownership of
such shares of capital stock of the Surviving Corporation.

G)] In the event Parent at any time or from time to time between the date of the
Plan of Merger and the Effective Time declares or pays any dividend on Parent Common
Stock payable in Parent Common Stock or in any right to acquire Parent Common Stock, or
effects a subdivision of the outstanding shares of Parent Common Stock into a greater
number of shares of Parent Common Stock (by stock dividends, combinations, splits,
recapitalizations and the like), or in the event the outstanding shares of Parent Common
Stock shall be combined or consclidated, by reclassification or otherwise, into a lesser
number of shares of Parent Common Stock, then the Per Share Stock Consideration shall be
appropriately adjusted.

Section 1.7  Closing of the Company’s Transfer Books. At the Effective Time, holders
of certificates representing shares of the Company’s capital stock that were outstanding
immediately prior to the Effective Time shall cease to have any rights as sharsholders of the

- Company, and the stock transfer books of the Company shall be closed with respect to all shares
of such capital stock outstanding immediately prior to the Effective Time. No further transfer of
any such shares of the Company’s capital stock shall be made on such stock transfer books efter
the Effective Time. If, after the Effective Time, a valid certificate previously representing any of
such shares of the Company’s capital stock (a “Company Stock Certificate™) is presented to the
Surviving Corporation or Parent, such Company Stock Certificate shall be canceled and shall be
exchanged as provided in Section 1.6.

SWV\528634.5 HDBG00260208 3
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Section 1.8  Exchange of Certificates.

()  Promptly after the Effective Time, Surviving Corporation shall deliver to
Zions First National Bank, N.A. (the “Escrow Agent”), as the escrow egent under the
Escrow Agreement in a form reasonably acceptable to the parties (the “Escrow
Apreement”), on behalf and in the name of each Signing Sharcholder such Signing
Shareholder’s pro rata portion of the Escrow Fund.

) Upon surrender of a certificate representing Company Common Stock,
(a2 “Certifigate”) for cancellation to the Surviving Corporation, together with a letter of
transmittal in form reasonably acceptable to the Surviving Corporation, duly completed and
validly executed in accordance with the instructions thereto, (i) the holder of such
Certificate shall be entitled to receive in exchange therefor (X) a cash amount equal to the
Per Share Cash Consideration multiplied by the number of shares of Company Common
Stock represented by such Certificate, less the portion of the Escrow Fund on such holder’s
behalf pursuant to Section 1.8(2), and (Y a certificate representing the number of shares of
Parent Cornmon Stock that such Signing Sharcholder has the right to receive pursuant to
Section 1.6{a), and (i} the Certificate so surrendered shall forthwith be canceled. The
Surviving Corporation shall, on the date of its receipt of each properly surrendered
Certificate, (i) cause the payment described in the preceding sentence to be made to the
holder of such Certificate by wire transfer of immediately available funds to the account
desjgnated by such holder in the letter of transmitta] delivered with such Certificate and (ii)
cause the delivery to the holder of such Certificate of a certificate representing the shares of
Parent Common Stock issuable in respect of the shares of Company Commeon Stock
represented by such Certificate. Until so surrendered, each outstanding Certificate that prior
to the Effective Time represented shares of Company Commeon Stock will be deemed from
and after the Effective Time, for all purposes, to evidence only the right to receive upon
such surrender the Per Share Merger Consideration for each of such shares (subject to the
provisions hereof relating to the Escrow Fund). If, after the Effective Time, any Certificate
is presented to the Surviving Corporation or Parent, it shall be cancelled and exchanged as
provided in this Section 1.8(b). If any Company Stock Certificate shall have been lost,
stolen or destroyed, the Surviving Corporation may, in its discretion and as a condition
precedent to the issuance of any Merger Consideration, require the owner of such Jost,
stolen or destroyed Certificate to provide an appropriate affidavit and to deliver a bond (in
such sum as the Surviving Corporation may reasonably direct) as indemnity against any
claim that may be made against Parent or the Surviving Corporation with respect to such
Certificate

(c)  No dividends or other distributions declared or made with respect to Parent
Common Stock with a record date after the Effective Time shall be paid to the holder of any
unsurrendered Certificate with respect to the shares of Parent Common Stock represented
thereby until such holder surrenders such Certificate in accordance with this Section 1.8
(at which time such holder shall be entitled to receive all such dividends and distributions).

(d)  No fractional shares of Parent Common Stock shall be issued in connection
with the Merger, and no certificates for any such fractional shares shall be issued.

SVI528634.5 HOBUOD260208 3
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(¢)  Parent and the Surviving Corporation shall be entitled to deduct and
withhold from any consideration payable or otherwise deliverable to any holder or former
holder of capital stock of the Company pursuant to the Plan of Merger such amounts as
Parent or the Surviving Corporation may be required to deduct or withhold therefrom under
the Code or under any provision of state, local or foreign Tax law. To the extent such
amounts are 50 deducted or withheld, such amounts shail be treated for all purposes under
the Plan of Merger us having been paid to the Person to whom or to which such amounts
would otherwise have been paid.

o Neither Parent nor the Surviving Corporation shall be liable to any holder or
former holder of capital stock of the Company for Merger Consideration or for any other
cash amounts, defivered to any public official pursuant to any applicable abandoned
property, escheat or similar law.,

Section 1.9  Further Action. If, at any time after the Effective Time, any further action
is determined by Parent to be reasonably necessary to ¢arry out the purposes of the Plan of
Merger or to vest the Surviving Corporation or Parent with full right, title and possessfon of and
to alt rights and property of Merger Sub and the Company, the officers and directors of the
Surviving Corporation and Parent shall be fully authorized (in the name of Merger Sub, in the
name of the Company and otherwise) to take such action at its own expense.

Section 1.10  Adjustment of Aggregate Cash Consideration.

(8}  PraClosing Estimats. No later than one Business Day prior to the Closing
Date, the Company shall deliver to Parent the Cormpany’s good-faith estimare of each of
{i) Closing Working Capital, (ii) the Company Closing Debt, and (iii) the Unpaid Company
Transaction Expenses, each such estimate to be based in goed fajth on the Company’s books and
records and other information then avaflable. Based on such estimates and prior to the Closing
Datz, Parent and the Company shail in good faith ealeulate the Aggregate Cash Consideration to
be paid at the Closing in the manner set forth in Section 1.6 (the “Estimated Aggrerate Cash
Consideration”). Notwithstanding anything else set forth in the Plan of Merger to the contrary,
immediately prior to the Closing, the Company shall distribute fo the Signing Sharsholders as a
dividend on their respective shares of Company Common Stock the agreed-upon caleulated
agnount of cash, if any, of the Company as of the close of business on the day immediately prior
to the Closing Date (it being understoed that the final caleulation of such amount shal] be made
in accordance with Section 1.10(b) as part of the final determination of the Aggregate Cash
Consideration)

()  Post-Closing Adjustment.

(i)  Aspromptly as practicable, but in no event later than 30 calendar days
following the Closing Date, Parent shall cause to be prepared, in accordance with GAAP
consistently applied and using the policies, conventions, methodologies and procedures used to
prepare the sample calculation of the Company’s trailing twelve-month average working capital
set forth on Schedule 1.10(b)() (the “Sample Caloulation™), and delivered to the Signing
Shareholders an unaudited consolidated balance sheet of the Company as of the close of business
on the day immediately prior to the Closing Date (the “Closing Balance Sheet™), together with a

SV\528634.5 HOE6000260208 3

11




OCT. 25. 2006 1:00?Ml ¢S5 ¢ KO.845 P 12

H0E000260208 3

statemnent (the *Parent Closing Statenent™) setting forth in reasonable detail Parent’s calculation
of each of the components of the Aggregate Cash Consideration.

(i)  From and after the Effective Time, Parent shall provide the Signing
Shareholders and any accountants or advisors retained by the Signing Shareholders with full
access 1o the books and records of the Surviving Corporation for the purposes of: (A) enabling
the Signing Shareholders and their respective accountants and advisors to calculate, and to
review Parent’s caleulation of, each of the components of the Aggregate Cash Consideration; and
(B) identifying any dispute releted to the calculation of any of the components of the Aggregate
Cash Consideration set forth in the Parent Closing Statement.

(iii)  If the Signing Shareholders dispute the calculation of any of the
components of the Aggregate Cash Censideration set forth in the Parent Closing Statement, then
the Signing Shareholders shall deliver a written notice (a “Dispute Notice™) to Parent and the
Escrow Agent during the 45-day period commencing upen receipt by the Signing Shareholders
of the Closing Balance Sheet and the Parent Closing Statement (the “Review Period™. The
Dispute Notice shall set forth, in reasonable detail, the principal basis for the dispute of such
calculation.

(iv)  Ifthe Signing Sharcholders do not deliver a Dispute Notice to Parent prior
1o the expiration of the Review Period, Parent’s calculation of each of the components of the
Ageregate Cash Consideration set forth in the Parent Closing Statement shall be deemed final
and binding on Parent and the Signing Shareholders for all purposes of the Plan of Merger.

(v)  Ifthe Signing Shareholders deliver a Dispute Notice to Parent prior to the
expiration of the Review Period, then the $Signing Shareholders and Parent shall use
commercially reasonable efforts to reach agreement on each of the components of the Aggregate
Cash Consideration. 1f the Signing Sharcholders and Parent are unable to reach agresment on
cach of the components of the Aggregate Cash Consideration within 30 calendar days after the
end of the Review Period, either the Signing Shareholders, on the one hand, or Parent, on the
other hand, shall have the right to refer such dispute to an independent accounting firm of
nationally recognized standing that is mutually acceptable to Parent and Signing Shareholders
(such firm, or any successor thereto, being referred to herein as the “Designated Accounting
Eirm”) after such 30th day. In connection with the resolution of any such dispute by the
Designated Accounting Firm: (I) each of Parent and the Signing Shareholders shail have a
reasonable opportunity to meet with the Designated Accounting Firm to provide their respective
views as to any disputed issnes with respect to the calculation of each of the components of the
Aggregate Cash Consideration; (11) the Designated Accounting Firm shall determine each of the
components of the Aggregate Cash Consideration in accordance with the Sample Calculation
within 30 calendar days of such referral and, upon reaching such determination, shail deliver a
copy of its caleulations (the “Expert Caleulations”) to the Signing Shareholders, Parent and the
Escrow Agent, and (iii) the determination of each of the components of the Aggregate Cash
Consideration made by the Designated Accounting Firm shall be fina) and binding on Parent and
the Signing Sharcholders for all purposes of the Plan of Merger, absent manifest érror. In
calculating each of the components of the Aggregate Cash Consideration, the Designated
Accounting Firm shall be limited to addressing any particular disputes referred to in the Dispute
Notice. The Expert Calculations (i) shall refleet in detail the differences, if any, between each of

SV\528634.5 HDE0OO280208 3
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the components of the Aggregate Cash Consideration reflected therein and each of the
components of the Aggregate Cash Consideration set forth in the Parent Closing Statement, and
(ii) with respect to any specific discrepancy or disagreement, shall be no greater than the higher
amount calculated by Parent or the Signing Sharsholders, as the case may be, and no lower then
the lower amount calculated by Parent or the Signing Shareholders as the case may be. The fees,
costs and expenses of the Designated Accounting Firm (i) shall be paid by the Signing
Shareholders in the propottion that the aggregate dollar amount of the disputed items so
submitted that are unsuccessfully disputed by the Signing Shareholders (as finally determined by
the Designated Accounting Firm) bears to the aggregate dollar amount of all disputed items so
submitted (as finally determined by the Designated Accounting Firm) and (ii) shall be bome by
the Parent and Merger Sub in the proportion that the aggregate dollar amount of the disputed
jtemns so submitted that are successfulty disputed by the Signing Shareholders (as finally
determined by the Designated Accounting Firm) bears to the aggregate dollar amount of all
disputed items so submitted (as finally determined by the Designated Accounting Firm).

()  Procedure for Pavment Following Post-Closing Adjustment.

o If the Aggregate Cash Consideration, as finally determined in accordance
with this Section 1.10, exceeds the Estimated Aggregate Cash Consideration, then the Surviving
Corporation shall, no later than ooe Business Day after such determination, cause to be paid to

“the Signing Shareholders (by wire transfer of immediately available funds) the total amount of
such excess, which shall be paid to the Signing Shareholders in accordance with their respective
ownership percentages in the Company. '

(i)  Ifthe Aggregate Cash Consideration, as finally deterrnined in accordance
with this Section 1.10, is less than the Estimated Aggrepate Cash Consideration, then the amount
of such deficiency (up to a maximum amount of $50,000) shall be paid to the Surviving
Corporation from the Escrow Fund, it being understood that If the deficiency exceeds $30,000,
then the Signing Shareholders shall pay (in accordance with their pro rata percentage interests of
the Company) to the Surviving Corporation (by wire transfer of immediately available funds) the
full amount of such deficiency in excess of $50,000.

Section 1.11  Definitions. For the purposes of the Plan of Merger:

“Agaregate Cash Consideration” shall mean (a) $14,500,000 less (b) the sum of
(i) the amount, if any, by which Closing Working Capital is less than Target Werking Capital,
(if) the Unpaid Company Transaction Expenses and (iif} Company Closing Debt, plus (¢}(i) the
amount, if any, by which Closing Working Capital exceeds Target Working Capital and (ii) the
amount of cash, if any, in the payroll and checking accounts of the Company to the extent such
cash would be reflected on a balance sheet of the Company as of the ¢close of business on the day
immediately prior to the Closing Date, as such balance sheet would be prepared consistent with
the past practices of the Company.

“Business Day” shall mean any day other than a Saturday, a Sunday or other day
on which banks are not required to be open or are suthorized to close in New York, New York.

SV\S28634.5 HOG000280208 3
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“Closing Working Capital” shall mean Waerking Capital as of the close of
business on the day immediately prior to the Closing Date (excluding for all purposes Company
Closing Debt and Unpaid Company Transaction Expenscs).

“Code” shall mean the Internal Revenue Code of 1986, as amended.

“Company Closing IDebt” shall mean the debt of the Company as of the date of
the Closing Balance Sheet, excluding the aggregate amount of the Debt relating to the
Company’s car leases for employees. The parties acknowledge and agree that for purposes of
the Plan of Merger, the account payable to WCB for the filler equipment purchased by the
Company and delivered to it on August 14, 2006 does not constitute “Company Closing Debt.”

“Debt” means (i) all outstanding obligations for senior debt and subordinated debt
and any other outstanding obiigation for borrowed money, Including that evidenced by notes,
bonds, debentures or other instruments (and including all outstanding principal, prepayment
premiums, if any, and accrued interest, fees and expenses related thereto), (ii) any outstanding
obligations under capital leases and purchase money obligations, (jif) any amounts owed with
respect to drawn letters of credit, and (iv) any outstanding guarantees of obligations of the type
described in clauses (j) through (iii) above.

“Entity” shall mean any corporation (including any non-profit corporation),
general partnership, limited partnership, limited liability partnership, joint venture, estate, trust,
company (including any limited liability company or joint siock company), firm or other
enterprise, association, organization or entity.

“Escrow Fund” shall mean collectively, $850,000.
“Fully Diluted Common Number” shall mean means the sum of (A) the aggregate

number of shares of Company Common Stock outstanding immediately prior to the Effective
Time (including any such shares that are subject to a repurchase option or risk of forfeiture under
any restricted stock purchase agreement or other agreement), plus (B) the aggregate number of
shares of Company Common Stock issuable upon conversion of any convertible securities of the
Company outstanding immediately prior to the Effective Time.

“Govemmental Body” shall mean any: (2) nation, state, commonwealth, province,
territory, county, municipality, district or other jurisdiction of any nature; (b) federal, state, local,
municipal, foreign or other government; or (¢) governmental or quasi-governmental authority of
any nature (including any governmental division, departrent, agency, commission,
instrurnentality, official, organization, unit, body or Entity and any court or other tribunal).

“Parent Common Stock™ shall mean the comumon stock, $0.00001 per share, of
Parent. .

“Person” shall mean any individual, Entity or Governmental Body.

“Signing Shareholder” shall mean either Maxwell Lapin or Alex Plotkin.

SV\528634.5 HOAG00260208 3 :
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“Signing Shareholders” shall mean Maxwell Lapin and Alex Plotkin.

“Target Working Capital” shall mean $998,324..

“Tax™ shall mean any agd all taxes, including, without limitation, any net income,
alternative or add-on minimum, gross income, gross receipts, sales, use, ad valorem, value
added, transfer, franchise, profits, license, registration, recording, documentary, conveyancing,
gains, withholding, payroll, employment, excise, severance, starmp, occupation, premium, .
property, environmental or windfall profit, custom duty or other tax, governmental fee or other
[ike assessment or charge of any kind whatsoever, together with any interest, penalty, addition to
tax or additional amount imposed by any governmental authority responsible for the imposition
of any such tax {United States (federal, state cr local) or foreign).

“Uapaid Company Transaction Expenses” shall mean (i) the fees and
disbursements payable to legal counsel and accountants of the Company end the Signing
Shareholders incurred through the Closing Date which are payable by the Company in
connection with the transactions conternplated by the Plan of Merger, (i) any bonuses or
séverance payments to be paid to any shareholder, director, officer or employes of the Company
solely in connection with the Merger or any of the other transactions contemplated by the Plan of
Merger, and any payroil taxes incurred by the Company in connection therewith and (iii) all
other miscellaneous expenses or ¢osts, in each case, incurred by the Company or the Signing
Shareholders through the Closing Date which are payable by the Company int connection with
the transactions contemplated by the Plan of Merger but only to the extent they have not been
paid by the Company in cash on or prior to the close of business on the day immediately
preceding the Closing and have, accordingly, not reduced the Closing Working Capital;
provided, however, that the foregoing clauses “())" and “(iii)” shall not include any fees,
expenses or disbursements incurred by Parent (or its investors), or by the Surviving Corporation
which are on behalf of Parent, including the fees and expenses of Parent’s attomeys, accountants
and other advisors.

“Warking Capital” shall mean with respect to the Company, (a) the current assets
of the Company, minus (b) the current liabilities of the Company, all as calculated in accordance
with the Sample Calculation.

8V\S28634.5 HO6000260208 3
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Schedule 1.5(c)
List of Directors and Officers of Surviving Corporation

Directors:
Alex Plotkin
Max Lapin
Robert Brawn
Scott Sellers
Megan Pirsch
Gary Smith

Officers:

President and Chief Executive Officer : Max, Lapin
Secretary Alex Plotkin
Vice President Megan Pirsch
Treasurer Robert Brown

SV\528634.5 , HOG000260208 3
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AMENDED AND RESTATED
ARTICLES OF INCORPORATION
Or
SWIRL MERGER CORFORATION
(a Florida corporation)

Swirl Merger Corporation, a corporation orgahized and exigting under the Business
Corporation Law of the State of Florida does hereby certify as follows, pursuant to the provisions of the
Florida Business Corporation Act.

1. That the corporation was incorporated on September 20, 2006 under the
name Swirt Merger Corporation, pursvant to the provisions of the Florida Business
Corporation Act.

2. This amendment and restatement of the Articles of Ingorporation of the
Carporation originally filed with the Secratary of State of the State of Florida on September
20, 2006 (the “Articles of Incorporation™) requires approval by the shareholders of the
Corporation pursuant to Section 607.1003 of the Florida Businesy Corporations Aet, which
approval was obtained on October 23, 2006.

3, Pursnant to Sections 607.1003 end 607.1007 of the Florida Business
Cerporation Adt, the Articles of Incorporation are hereby amended and restated in their
entiraty to read as follows:

FIRST: The corporate name for the corporation (hereinafter called the “Corporation™) is
Philly’s Famous Water loe, Inc.

SECOND: The street address, wherever located, of the prineipal office of the Corporation is
2333 San Ramon Valley Blvd., Suite 160, San Ramon, California 94583.

THIRD: The number of shares that the corporation is authorized 16 jssue is One Thousand
(1,000) shares, all of which are of a par value of $0.00001 doliars each and are of the same class and are
Common shares,

FOURTH: ‘The street address of the registered office of the corporation in the State of
Flerida is e/o Corporation Service Company, 1201 Hays Street, Tallahassee, Florida 3230].

The name of the registered agent of the corporation at the said registered office is
Corporation Service Company.

The written acceptance of the sald registered agent, as required by the provisions of Section
607.0501(3) of the Florida Business Corporation Aet, is set forth following the signature of the incorporator
and is made a part of these Articles of Incorporation.

FIFTH: The pame and the address of the incorporator are: Cormie Chen, Latham &

Watkins LLP, 140 Scont Drive, Menlo Park, California 94025,

 SIXTH: The purpose of the Corporation s 1o engage in any lawful business for
which corporations may be organized under the Florlda Business Corporation Act.

SVAS28018.1 HOG000260208 5
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SEVENTH: The duration of the corporation shall be pemetuﬁl.

EIGHTH: The corporation shall, 1o the fullest extent permitted by the provisions of the
Florida Business Corporation Act, as the same may be amended and supplemented, indemnify any and all
persons whom it shall have power to indemnify under said provisions from and against any and all of the
expenses, liabilities, or other matters referred 1o in or covered by said provisions, and the indemnification
provided for herein shall not be deemed exclusive of any other rights to which those indempified may be
entitled under any Bylaw, vote of shareholders or disinterested directors, or otherwise, both as to action in his
official capacity and a3 to action in another eapacity while holding such office, and shall continue as to a
person who has ceased to be a director, officer, employee, or agent and shall inure to the benefit of the heirs,
executors, 2ud administrators of such a person.

5Y\528018.1 HOBO002€0208 3
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Signed on October 25, 2006

) pin
Presidept

Having been named #s registeved agent aod to acoept servics of process for the above-named cotporation at
the place designated in these Articles of Incorporation, § hereby sceept the sppointment as registered agent
and agrec bo ac? in this capacity, I furthet agree (o comply with the provisions of all statutes relating to the
peoper and conplete performance of nty duties, and § am familiar with and accept the obligations of my
posiion &5 registered ageor.

CORFORATION SERVICE COMPANY

By: AT A Horre

Name: Cynthia L. Harris
- as its agent
(-M —

* Date: lOl&SW

{Signature Page to Amended sud Restated Articlas of lucorporation}
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