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ARTICLES OF AMENDMENT
. PESIGNATING ’ B
SERIES A CONVERTIBLE PREFERRED STOCK . o
oF 78 2
EMPIRE FINANCIAL HOLDING COMPANY 9 2 .
T -~
e K’ﬁ
PURSUANT TO SECTION 607.0602 OF THE T e N o
FLORIDA BUSINESS CORPORATION LAW e, ”:’;
-~ 14
<
o7,

EMPIRE FINANCIAL HOLDING COMPANY, a corporation organized and existingZ
under Florida Rusiness Corporation Act (hersinafier ecalled the “Compamy”), in accordance with =
the provisions of Section 607,0602 thereof, DOES HEREBY CERTIFY;

FIRST: The following Articles of Amendment were adopted by consent nf the
Board of Directors on October 31, 2003 in the manner prescribed by Section 607.1002 of the
Florida Business Corporation Act, Sharcholder action was nod required.

SECOND:  That pursuant to the authority vested i the Board of Directors in
accordance with the provisions of the Articles of Incorporation ef the Company (the “Axticles of
Incorporation™), the said Board of Dirsctors on October 31, 2003 adopied the following
resoiution creating a sedes of 10,000 chates of Prefarred Stock of the Company designated as
“Series A Convertible Preferrad Siock™, $.01 par value per shars:

RESOLVED, that pursuant fo the authority vested in the Board of
Diredtors of this Company (the “Board") in accordanse with the provisions of its
Articles of Incorporation, & serics of Preferred Stock of the Company be and it
hiereby is created, and that the desipnation and amount thereof and the voting
powers, preferences and relative, partivipating, optional and other special rights of
the sharss of such series, and the qualifications, limitations or restrictions thereof
ars as follews:

Seriez A Convertible Preferred Stock

1. Z !“!!!bef anl Deﬂiggaﬁﬂni

The designation of the series of preferred stock, 3.01 par value per share, of the Compamy
authorized by this resolution shall be “Series A Convertible Preferred Stock” {the “Seres A
Swoci’™). The maximum number of ghares of Series A Stock authorized by this resohirtion shall
be 10,600.

2. Rank,

The Serfes A Stock shall, with respect o rights on liguidstion, winding uwp and
dissolution, rank prior to all siagees of Common Stock, 5,01 par value per share, of the Company
{the “Commaon Stock™). All equity securities of the Company to which the Series A Stock ranks
prior {whether upon Hquidation, diszolution, winding up or otherwise), including the Common

H030G0314140 3
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Stock, are collectively refarred to herein as the “Junior Securities.” All equity securities of the
Company to which the Series A Siock ranks junior (whether upon liguidation, dissolution,
winding up or atherwise) are collectively referred to herein an the “Senior Securities.” All equity
securities of the Company with whick the Series A Stock ranks on parity (whether upon
liquidation, dissolution, winding up or otherwise} are collectively referred fo herein as the
“Parity Securities.” The Serics A Stock shall be subject to the crestion of Junior Securities,
Senior Secusities and Parity Securities; provided, that ne Senior Securities shell be issued
without the prior approval of ai lcast 2 majority in mterest of the cutstanding Series A Stock,
voting as & class,

3. Yotine.
(8}  The holders of shares of Series A Stock {the “Preferred Stockholders™) shall not
be entitled 1o vote.
4. Dividends,
(2}  Sed ividends. !

(i) The helders of the Series A Stock shall be entitled to receive, from funds
lsgaily available therefor, cumulative dividends (the “Series A Dividends”) at the annual
rate per share of nine pereent (9%) of the Serfex A Izsue Price.

(i}  The Serizs A Dividends shall accrue from day to day, whether or not
declared by the Board, and shall be payable in cash on the last business day of April and
October, but only when snd if declared by the Board, in its sole discretion.

(i)  Each such dividend shall be paid to the holders of record of shares of the
Series A Stock as they appear on the stock register of the Company on a record date as

shall be fixed by the Board.
{6y  Common and Junior Stock Dividends. Noe dividends shall be declared or paid on

shares of Common Stock or on any shares of capital steck ranking junior to the Serics A Stock
with respect to the right to receive dividends until all acerued and unpaid Series A Dividends
shall have been declared and paid in full.

L Liguidation.

()  Liguidation Preference, Upon any Hquidation, dissolution.or winding wp of the
Company, whether voluntary or involuntary, the holders of shares of Series A Stock shall be
entitied to be paid $30.00 per share of Series A Stock {as adjusted for any stock dividends,
combinations, splits or similar events on the Series A Stock) (the “Series A Tssue Prics™), plus a
cash amount egual to all acerued and unpald dividends on such share of Saries A Btock {the
*Series A Liquidation Prefersnce’), before any distribution or payment shall bs made upon the
Common Stock or any other eapital gtock of the Company ranking on Hauidation junfor to the
Series A Slock, '

2 HO03000314140 3
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{&) Iosufficient Assets, If, upon .any lquidation, dissolution or winding up of the
Company, the assetz of the Company aveilable for distribution shall be insufficient to peomit the
payment in full of the Series A Liguidation Preference, then all of the assets thai shall be
availgble for distdbution shall be disiributed ratably among the holders of the Series A Stock.

(c)  Conmumon snd Tunior Stock Liguidation. If the Series A Liquidation Preference
shall have been paid in fdl, the holders of Common Siock and any other class or series of the
Company's capital stock ranking on liquidation junior to the Series A Stock shall be entitfed to
receive all remaining assets of the Company according to their respective rights wnd preferences.

6. Lonyersion.

(8) Conversion. Each share of Serier A Stock, at the option of the holder thereof]
shall be convertible, at any time and from time 1o time, into such number of fully pald snd non-
assessablc shares of Common Siock as shall be determined by dividing the Series A. Issue Price
by the Series A Conversion Price {determined a8 hereinafter provided) in effect on the date of
comnversion. The Serles A& Conversion Price’in effect on the date of the filing of this Articles of
Incorpomation shall be $2.00; provided, that such Series A Conversion Price ghall be subject fo
sdjusiment as provided herein, Acerued and unpaid Series A Dividends shall be paid upon
conversion from funds legally available therefor,

(b} Pmcedure for Conversion. Upon election to convert, the holder of shares of
Series A Stock shall surrender the certificate or certificates representing the Series & Stock being
converied, duly assigned or endorsed for transfer to the Company, at the principal execaiive
office of the Company or the offices of the transfer agent for such shares. Such shares shall be
deemed to be converted imtnediately prior to the close of business on the date of such surrender,
and the person or persons entitled o receive the Common Stock issuable upon such conversion
ghall be treated for 3l purposes ax the resord holder or holders of snch Common Stock at such
time. Upon sumrender of & certificate or certificates reprosenting shares of Serics A Stock for
conversion, the Company shall, 8s soon as practicable, issue and deliver to the holder thereof or
to such holder’s designes, at the address designated by such holder, a certificate or certificates
for the number of shares of Commoen Stock issuable upen conversion, together with al} acorned
and unpaid Series A Dividends thereon. I less than all the shares of Series A Stock represented
by a cartificate shall be converted into shares of Commen Stock, the Company shall issue a new
eertificate in the smowunt of the shares not so converted.

{} Fractional Shares. The Company shali not deliver any fiactional shares of
Cemmon Stock upon sonversion of shares of Serfes A Stock, but in lieu thereof shall make &
cash payment in respect thereof equal to the falr market value of such fracton (as determined in
good Faith by the Board).

(€)  Regservation of Common Stock. The Company shall at sll times reserve and keep
available out of itr authorized but unissued shares of Common Stock such number of shares of

Common Stock as shall from fime to time be suificient (o effect the conversion of all shares of
Seriez A Stock ther outstanding.

3 03000314140 3
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(8)  Adivstments to Series & Conversiop Price. The Series A Convetsion Price and
the number of shares of Common Stock issuable upon conversion of shares of Series A Stock
shall be adjusted from time to time ag follows:

(@  If, at any time, the Company shail subdivide the owstanding shaves of
Common Stock into & greater number of shares, the Serics A Clonversion Price in effect
immediately prior to such subdivision shall be proportionately reduced. If, at any time,
the outstanding shares of Comimon Stock shall be combined inte a smaller mumber of
shares, the Series A Conversion Price in effect iramediately prior to such combination
shall be proportionately inereased. Such sdjustment shali he effective on the date on
which such corporate action shall become effective.

Gi)y  If, at any time, the Company shall pay & dividend or make a distribution
on any class or series of capital stock of the Company (other than the Series A Stock) in
(A) shates of Conumon Stock, (B) rights to subscribe for, or sny rights or options to
purchase, Common Stock or any other securities convertible into or exchangeable for
Commen Stock ar {C) securities convertible into or exchangeable for Common Stock,
then the Series A Conversion Price in effect immediately prior fo such event, or, if
determined, the record date therefor, shail be reduced by mulliplying such Seties A
Conversion Price by a fraction, the numerator of which shall be the number of shares of
Commaon Stock theretofiors sutstanding and the denominator of which shal] be the sum of
{x) the mamber of shares of Common Stock theretofore outstanding and {¥) the fotal
nurnber of shares of Common Stock issued or issnable in copnection with such dividend
or diskibution. Such adiustment shall become effoctive as of the earlier of the record date
or effective date for such dividend or distribution.

(iif}y  If the Conmunon Stock issuable upon the conversion of the Series A Stock
shall be changed into the same or a different number of shares of any class or classes of
stock, whether by capital reorganization, reclassification or otherwise (other than 2
subdivision or combination of shares provided for in Section 6(2)(), a stock dividend
provided for in Section 6(¢)(ii) or a consolidation, merger or gale of assets provided forin
Section 6{e}{iv) hereof), then, in each such event, the bolder of sach share of Serios A
Stock shall have the right thereafler to convert such share into the kind and smount of
shares of stock or other securities or property receivable by holders of Common Stock
upon such reorganization, reclassification or other change on the basix of the muuber of
shares of Commen Stock into which such chares of Seriez A Stock might have beso
converted opmediately prior to such reorganization, reclassification or change. Such
adjustment shal] be made successively whenever any suoch event shall occur a= described
hereim.

4v)  Inthe event of any sonsolidation or merger of the Company or the sale of
all or substantially all of the assets of the Company, then, and in such cvent, each share of
Series A Stosk shall thereafier be convertible inte the kind and amount of shares of stock
or other securities or property to which & helder of the number of shares of Common
Stock deliverable upon conversion of such Serles A Stock would have been entitled
immediately prior to such consolidation, merger or sale. In such case, approprate
adjustroent (a5 deterrmined in good faith by the Board) shall be made in the application of

4 H03000314140 3
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the provisions set forth in this Section'6 with respect to the rights thereafier of the hoiders
of the Series A Stock so that the provisions set forth in this Section 6 shall thereafter be
applicable, as nearly as reasonsbiy may be, in velalion o any shaves of stock or other
secamities or property thereailer deliverable upon the conversion of the Seriss A Stock.
Such adjustment shall be made successively whenever any such event shail occur as
descrived herein,

v} I, 2t any time, the Company shall pay or make any dividends or other
distributions (including, without limitation, any cvidences of indebtedness, shares of
capital stock of any clags or series or other securitiss or assets) on the Commeoen Stock,
other than dividends or distributions referred to in Section 6(g)(ii), then, and in ¢ach such
case, the Series A Conversion Price In effect immediately prior to such event, or if
determined, the record date therefor, shall be adiusted 50 that the holder of any sharss of
Series A Stock thereafler surrendered for convemion shall be entitled to recelve such
dividends or othar distributions which such holder would have owned or bave beem
entitled to receive afler the occurrence of any of the above-mentioned events if anch
shares of Series A Stock had been swrendered for conversion immedistely prior to the
happening of such event or, if delennined, the record dats thersfor, Such adjustmend
shall beeome effective as of the carlier of the record date or effective date of the event.

(®  No hopaiogent The Company shall noi, by amendment of its Asticles of
Incorporafion or through any reorganization, recapitalization, fransfer of asseis, consolidation,
merger, dizsolution, Issue or sale of seoutities or any other vohmtary action, aveid or seck to
avoid the observance or performance of any of the terms te be observed or performed hersunder
by the Company, but shall at all times in good faith aseist in the carrying out of all of the
provisions of this Section & and in the teking of all such actiop as shall be necessary or
sppropriate in arder to protect the rights of the holders of Series A Stock sgainst impaitment.

{8 Motices of Adinstments, Upon the occurrenoe of each sdjustment of the Beries A
Conversion Price, the Company, at it expense, shall promptly compute such adjustment in
accordance with the terms hereof and prepare and furnish to each holder of shares of Series A
Biock a certificate, prepared by the chisf financial officer of the Company, showing (A) such
adjosiment or readjustment and stating, in detai], the facts ypon which such adjustment or
readiustment shall be bascd, {B) the Scries A Corversion Price a¢ the time in gffect and (O) the
number of shares of Common Stock and the amount, if any, of other securities or property which
at the time would be received upon the conversion of the ghares of Serieg A Stoclt,

{al Genergl Magiers. The issnance of cerlificates for shares of Coramon Siock upon
conversion of shares of Series A Sfock shall be made without charge to the holders of such
shares for any issuance t8x in respect thexeof or other costs itcurred by the Company n
conneclion with such conversion and the related issuance of such shares of Cormmon Stock,

{1 Closing of Books. The Company shall at no time cloge its transfer books against
the transFer of any shares of Series A Stock or of any shares of Commen Stock issued or issuable
upon the conversion of any shares of Series A Sfock in any manner which shail interfere with the
timely conversion of such shares of Series A Stock, except as shall otherwise be required w
comply with applicable securities laws.

5 HO03000314140 3
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* Redemption. -

Subiect to earlier convergion, on NMovember 1, 2008, shares of Series A Stock way be
redesmed by the Company, without the consent of the holders of the Series A Stock, #t sny time
and from time to time, by (i} paying to holders of Series A Stock from fonds legally avsilable
therafor a cash redemption price equal fo the Series A Issue Price phus eny accrued and uppaid
dividends on the Series A Stock, or (i) convening shares of Sexies A Stock to Common Stock at
the applicable conversion mate. Any such redemption {whether in whels or in part) shall be
effective a5 to all holders of shares of Series A Stock and shall be pro mte based on the total
number of cutstanding sharey of Series A Stock with respect 1o redemptions of lese than all of
the outaianding shares,

B, Replacement,

Upun receipt of evidence reasonably satizfactary to the Company of the ownrehip mad
the Ioss, thefi, destruction or mutilation of any certificate evidencing shares of Series A Stock,
and in the case of any sach loss, theft or destmction, upan. receipt of an ynsecured indemnity
from the holder reasonably satizfactory to the Company or, in the case of such muiiiation upoa
surrender of such certificate, the Company will {at ity expensc) cxooute and deliver in Heu of
such certificate a new certificate of like kind representing the nurnber of shaves of Serles A Stoek
represenied by such lost, sielen, destroyed or mutilated errtificate and dated the date of such losf,
stolen, destroyed or mutilated certificate,

2, P siong in Confliet with v cah W,

(g}  The provisions of the Cerfificate of Designation are severable, angd if any one or
more of such provisions are in confiot with any applicable law, the conflicting provisions shall
be deemed never to have constitited a part of this Certificats of Designation even without any
gmendment of thie Cextificate of Desipnation; provided, however, that such climination of such
conflicting provisions shall not affect or impair any of the remaining provisions of this
Certificate of Designation or render invalid or improper any action taken or omitted prior to such
elimination of such conflicting provisians,

(b} I =ny provision of this Cerfificate of Designation or any application of such
provision shall be held invalid or enforceable by any federal or state court having jurisdiction,
zuch holding shall not I any manner affect or render invalid or unenforceable such provision in
any other junsdicdon, and the validity of the remaining provisions of this Certificste of
Designation sheil not be affected. Other applications of such provision shali be affected only to
the extent necesgary o comply with the determination of such conrt,

10, Natlces,

If (i) the Company shall pay any dividend or make any disiribution vpon the Common
Stock, (3i) the Company shalf offer to the holders of the Common Stock for subseription or
purchase any shares of any class or series of capital stock of any other rights or (i) any capital
reorganization of the Company, reclassification of the capital stock of the Company,
censolidation, merger or other bosiness combination of the Company with or into another

6 HO30003141403
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corporation, sale, lease or transfer of afl or substantially all of the assets of the Company or

voluntary or inveluntary dissolution, fiquidation or winding up of the Company shall be effected,

then in each such case, the Company shall cause 1o be mailed by certified meail to each holder of
Series A Stock, at least 20 dayz prioe to the dae spevified in (f) or (i) below, as the caze may be,
8 notice containing a brief description of the proposed action and stating the date on which (x) a
record date shall be established for the purpose of such dividend, distribution or rights offering or
(%) such reclassification, recrganization, consolidation, merger, conveyance, sale, iease, transfer,
dissolution, liguidation or winding up shall take place snd the date, if suy, to be fixed as of
which the holders of Common Stock or other securities shall mcelve cash or other property
deliverable upon such reclassification, recrganization, consolidation, merger, conveyance, sale,
lease, transfer, dissolution, Houidation or winding up.”

THIRD: Except a8 heraby amended, the Articles of Incorporation of the Compaoy
shall rematn the same,

FOURTH: The effective date of this amendment shali be upon the filing of thess
Articles of Amendment. .

IN WITNESS WHEREDF, the undersigned has exevuted these Adicles of Amendment
to the Articles of Incorporation of EMPIRE FINANCIAL HOLDING COMPANY as of this 6™
day of November, 2003,

EMPIRE FINANCIAL HOLDING COMPANY

. in M,
Chief Executive Officet
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