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ARTICLES OF AMENDMENT
TO
ARTICLES OF INCORPORATION “
OF - [l #200
DLLINO BEAGH HOTFL CORPORATION 87
Pursuant ¢o the provisions of Scction 607.1006 of the Florids Buslosss Corporation Actifthe

*Act™), the undersigned corpomtion edopts the following Asticlss of Amendment to its Articies of
Incorporation: i’ ‘

— —t— Fhe-mame-of-the--Corperation—is—DI-LIBO-BEACH-HOTEL - CORPORATION- (the
"Cotporation™).

2. Tha following Amandment to tha Asticles of Ivorporation was adopted by the dirocters
and the Sharcholders of the Corporetion, the number of vates cest being sufficient for approval, on
Jenuary 3, 2003 in the manner prescribed by Section 607.1003 of the Act:

(2 Articles IX and X am herchy deleted in their entirety and replaced with the

following in lizu thereof:
ARTICLE IX

RTAIN PROHIE

{a) At alt times ar which the directors of the Corporation shall take, or shall ba required 10
taks, any action in such capacity and until such time as al] obligations secured by a martgage lien in favor
of Gcrman American Capital Corpomtion, & Maryland corporation ("Lander™), its suseeasors or sssigns
(the “Flrst Mortgags™ on the Property have been paid in full, thers shall be at lzast ona Independant
Direztor. An “Independent Director” shall mean a nawrel peron sslected by Borcower (8) with prior
experienca a8 an indapendent director, independent manager or independant member, (b) with at least
three (3) yeara of amployment axperiencs, (¢) who is provided by a Nalonally Recopnlecd Service
Company, () who s duly eppointed es sn Indcpendent Director or Indepandent Manager and la net, will
not be while serving ns Independont Directar or Independant Manager (except pumuant te an express
provision in Borrower's operating agreement providing for the appointment of such Indepandent Director
or Independent Manager to become a “special member™ opon the [ast ramaining mamber of Borrower
ceasing 1o be a mamber of Borrower) and shall not have been at any time during the preceding fivs (3)
years, eny of the following: (i) a stockholdar, direstor (other then 22 an Indepandens Directar), afficer,
cmplayee, pattmer, sitomney of counsel of Bomower, any Affiliate of Borrower or any direct or indirect
parant of Borrowss; (i) a custotner, supplier or ather Porson who dorives any of its purchases or revenucs
from Its activities with Borrower or any Affiliata of Borrowar; (11i} a Person or othar entity Controlling or

P.002/006

H12000261501 3
oA

k14

~d,

untder Common Control with any such atockholder, partner, customer, supplier or other Person dasceibod

in clausa (1) or clausa (1) above; or (iv) & member of the Immediata family of any such stockholder,
director, officer, employes, porter, customay, supplier or other Person deseribed In clauga (1) or clause
(ii) sbove, A nawral person who otherwise satisfies the foregoing definition and satisfies subparagraph
(1) by reason of belng the Independant Disector or Indapendent Manager of » “spacial purpose entity”
affiliated with Borrower shall be qualifizd to serve ax an Indapendent Dlrector or Independent Manager of
Borrower, provided that the fecs thet such Individual eams from serving as Independent Director or
Indspendent Manager of affillates of Borrower in any given year constitute in the aggregats Jess than five
percent (5%) of such individuals annual income for that ysar, A natural person who satisfics the
foregoing definition other than clayge (ji) shall not be disqualifisd from serving as an Indspendent
Director ar Independent Managar of Borrower if such individua! i3 an indcpendent dircctor, independent
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manager or speclal manager provided by a Nationally Recognized Sarviee Company that provides
professlonal indopendent directors, independent managers and specinl managers and also provides other
corporats services In the ordinery course of it buginess. A ‘‘Nationally Rezopalzed Servica Corvpany
shall msan any of CT Corporation, Corporation Service Company, Natlona]l Registered Agents, Inc,,
Wilmington Trust Company or such other nationally recognized company thut provides indspendem
director, indapendent manager or indapendent member tervices and that {s reasonebly satisfectory to
Lender, in each case that is not an Affiliate of Borrower and that provides profeasional indspendent
directors and other corporate services in the ondinary course of 1ts businass.

(b} With the consent of the initlal stockholder of the Corparatlon, which consent the initial

Mockholdar beliover to be in the BER interest of the Taiflwlwockhaldsmand the Corporatom, 1o
Indepandent Director shall, with regard to eny action to be taken under or in connection with this Article
IX, owe a fiduclary duty or other pbligation 1o the initial stockholder nor to mny swecessor stockholders
(cxcapt as may spectfically be required by the statutory lnw of any applicable jurisdiction), and every
stockholder, including cach successor stockholder, shall consent to the Toreguing by virtue of such
stockholder's purchase of shares of capital stock of the Corporation, no further sct or desd of any
stockholder being tequired to evidenes such consmnt,  Instead, such directors’ fiduciary duty and other
obligations with regard to such actlon under or in connection with this Article DX shal] be owed to the
Corporation (including its creditors). In addition, no Independent Director wmay ba removed replaced
without cause and unless Borrower provides Londer with not lssy thin three (3) Business Days’ prior
writen notica of (a) any proposcd remaval of an Indapendent Director, together with g statement as to the
reasens for such removal, and (b) tha Identity of tha propescd raplacement Independent Director, together
with a certification that such replacement satisfica the requircments set forth in the organizational
documents for an Indspendent Director,

(e) Notwithstanding any other provision of these Articles or by-laws and any provision of
law that otherwise empowers the Corporation and so Jong as sny cbligations secured by the First

Monﬁp remafn outstanding and not discharged in futl, the Corporntion shall not do any of the
following:

()] engags in any business or nctivity other than thoae act forth in Asticle 1I;

(if)  incur, assums, or guaranty any indebtedness, except for indebtadness penuittad under the
Loan (a3 hercinnftay defined); _

(i)  seek the dissolution or winding up, in whale or in pant, of the Corporation;

(iv)  couss ths Corpotation to merge into or consolidate with any perEon o entity or disyolve,
terminate or liquidete, in whole or in part, transfor (¢ otherwise dispose of all or
substantially all of its assets or changp its legal structure; :

v) without the pnanimous consent of the board of director, including its Independent
Direcror, flls & voluntary petition or otherwise initizta proceedings o0 have the
Carporation adjudicatad bankrupt or inselvent, or conscnt to the institution of bankruproy
or insolvency proceedings agsingt the Corporstion, or fils a petidon  setking or
consonting to reorganization or ralisf of the Corporation as debtor under any applicable
federa] or state law relatieg to bankruptoy, insolvency, or other rellef for debtors with
rezpect to the Corporation; or seek or consent to the appointment of ony trustee, receiver,
consarvator, pssignes, sequestrarar, custodian, liguidator (or other similar official) of the
Corporation or of all or any substantinl pam of the propertiss and astets of the
Corporntion, or moke any gensral assignment for tha benefit of creditors of the
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Corporation, or admit in writing the Inability of the Corporation to pay its debts genctally
ak they become dus or deglare or affect 8 momtorlom on the Corporation debt or take eny
action in furtherance of any such action; or

(vi) mmend Artlclas L II, IX, X or XTI of these Articles of Incorporation without first
obtaining approval of the mortgages holding the First Mortgage on ths Corporation's feo
intevest in the Property, or, after the securitization of the Loan (as herelnafter defined)
secured by the Pirst Mortgage, until the Corporation recetves (1) confirmation from each
of the applicable rating Agencics that such amendment would not result in the
quallfication, withdrawsl or downgrede of any securiting mating and (ii) approval of such

= T ERETREERT by the Torges ol iy tive Firse Morgege:

In nddition to tha ferepoing, no tanafor of any direct or indimct ownership intereat in tha
Corporation may be mads such that the transforee owns, in the aggregate with the ownership
interests of Its afTiHazes and family members in the Corpomation, more then o 49% intérest in the
Corporation, unless sech transfer Is conditioned upon the delivery of an acceptable non-
consolidation opinion 10 the holder of the Fimt Mortgege and 1w any applicsble rating agancy
concerning, as applicable, the Corparation, the now transferce andfor their respectiva owners.

ARTICLE X

For 50 long as the Flrst Mortgags exists on any partion of the Proporty, in arder to pressrve and
ensuro its separate and distinct corporate identity, in addition to the other provisions set forth in thaza
Articles, the Corporation shall conduct Its affairs in accordance with the following provisions:

(a) It will not amend, modify or otherwlse change these Articles of Incorperation, Ita by-laws .

or other Tormation agreement or document in any materlal term or wmanner, or in a manner which
adversely nffacts its exiztencs as a single purposa entlty, nor will any parter, limited or genernl, member
or sharcholder theraof, as applicable, amend, modify or otherwise change its partnership cestificats,
partnership agreoment, articles of insorporation, by-laws, operatlng agreement, articles of organization or
other formation agresment or document, as applicable, in = manner which adversely affacts the
Corporation's existence as a single purpose entity;

o) Yt will not liguidate or dissolva (or suffer any liquidation or dissolution), or enter Into eny
transaction of merger or conselidation, or ecquire by purchase or otherwlse all or substantially all or any

part of the business or asscts of, or any stock or other evidencs of beneficlal owrnership of, or make sny
investment in, eny entity; :

(c) Except pursuant to that certain Second Amended and Restated Limited Partmecship
Agreement of D} Lido Bsach Resort, Lid. dated a2 of June 10, 2005, as amandad by First Amendment to
Second Amendad and Restated Limited Parmership Agreement of Di Lido Beach Resort, Ltd, dated ag of
July 10, 2006 (“Tenant’s Partnarship Apreement™), it will not guarantee, pladpe 1ts asscts for the benefit
af, or otherwlse became Uable on or la sonnactlon with, eny ohligation of any other person or entity and
no prior guacanty or pladge remaing putstanding;

: {d) It will not own any assct other than Property, and incidental personal property necessary
for the opetation of the Froperty;
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(e) It ol not enpage, either diractly of indirectly, in any business other than the ownership,
managament and operation of ths Property; ’

N It will not enter into eny contract or agresment with any sharcholder, principal, or
affiliats of the Corporation, as appliceble, or any offillate of any sharehoider or principal of the
Corporation (each, ¢ “Related Party” and collectively the “Related Parties™), except upon tonms and
conditions that are intrinsically falr and substantially similar to thoss that would be-avafleble on an arms-
longth basis with onrelased third parties, and with the exception of that cartain Ground Lease between the
Corporation and Di Lido Besch Resort, Lud. deted September 10. 1999 and amanded by that Pirst
Amsndment to Ground Loase datad July 26, 2001{"Ground Laase'j and the Tanent's Partnership
Agroement; - : R

(8 It will not incor any debt, secured or unsecured, dirsct or contingent (intluding
guarantecing any obligation), other than (i) the $35,000,000.00 Joan given by German American Capital
Corporation to the Corporation which is scoured by tha First Mortgaga {the “Loan™) and (il) unsecured
trado payables incurred in the ordinary coursc of business relating ta the owncrahip end operation of the
Prupesty, which in the omse of such unsecured trade payables (A) are nct evidenced by & note, (B) do not
exceed, al any time, 2 maximum aggrogare amount of two pereent (2%) of the original amount of the
Outstanding Principal Batance and (C) re paid within thirty (30} days of the dat incurred;

(h) 1t wil) not make any foany or advances to sny third pary (Including any Related Party};
(i) k wilf be solvent and pay its debts from its assars a5 the sama shall bacome due;

] It will do all things necassary to praserva ita ex!stencs, and will observe ail formalities
applicabls to it; .

aﬁ(k) It will conduct and operats its business in its own pame and as prasently conductad and
operated;

0y It will melntaia financlal statements, books and records and bapk accounts sepasate from
those of lis affiliates, including, without Iimitatlon, its sharcholders, as applicable;

(m) It wiil be, and 2t all imes will hold §tself out to the public as, a lagal entity scparats and
distinct from any other entity (including, without limitation, any Related Party);

(n) Tt will malntain adoquate capital for the normal ebligations reasonably foresecable in &
businsss of its siza and character and In light of its contemplated business operations;

(o) If the Corporation ever commences any business other than the receipt of rant under the
Ground Leass, It will establish aad mainteln an office through which its business will be conductsd
soparate and apart from those of its affiliates or, if it sharss office space with is effiliates, sholl allocate
falrly end reasonebly any overhsad and expense for shared office apace;”

(@) It will not commingle tha funds and othar esssts of the Cemoration with thote of any
Related Party or any other parson;

{9) It will maintain its assets In such a manner that it is not costly or difficult to segregnte,
ascertain pr jdentify its Individual assets from thoss of any Related Party or any other person;
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() Bxcept purmuant to the Tenant's Parmership Agreement, it will not hold itself cut to be
responsible for the delits ar oblipations of any other person;

(8} Tt will pay any Kinbilitics including salarics of its ceployees, out of its own funds ang not
futds of any Rolnted Party;

[13) Tt wil] uss stationery, Involces, and chacks separate from any Related Party;

v) It will at all titnes doring which any pottion of the Loas remaing outstanding, riet take
any action requiring the affirmative vote of st Independent Direstor unleas at Jasst one Independent
Director ax set forth in thess Articles vates in favor of such action.

3 For so long 8y the Loan |5 outstanding, Lender is &n intended third-party beneﬁr.'la.ry of
the “special purpase® provisians set forth herein.

4, Bxcept ax hereby smended, the Asticles of Incorpomtion of the Corporation shaill remain
the same.

IN WITNESS WHEREOF, the undersigned being the Viee Presidant of the Corporation has
exscuted thess Articley of adment to Articles of Incorporation of DI LIDO BEACH HOTEL
CORPORATION this of October, 2012,

DILIDO CH HOTEL CORPORATION,
a Florida gérporation
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