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ILEOJ SALVATORI

Nort[‘xcm Trust Bank Bui
4001 Tamiami Trail North, Suil.
Naples, FL 31103--

(239) 263-1480 F

Octaber 22, 2003

(239) 610-015!
Depariment of State

Division of Corporations
Corporate Filings

P.O. Box 8327
Tallahassee, FL 32314

Re:

Commerce Center of Naples, LLC (Document No. LO1000008319)
Metro/Holland, LLC (Document No. L0O3000035785)
Dear Sir/Madam:

Enclosed herein please find the Articles of Amendment {o the Certifications of
$50.00 in payment of the filing fees for same

Formation relative to the foregoing entities, together with our check in the amount of

Thank you in advance for your assistance in
not hesitate to call should you have any questions

natter.

As always, ptease do

LJS/dkb
Enclosures

WLJS-DCO1publict\Documents'1 004711 76.doc
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ARTICLES OF AMENDMENT TO THE CERTIFICATION s "’cg,, <,
OF FORMATION OF METRO/HOLLAND, LLC L, /;% < o
N <

limited liability company (the "Company"), does hereby amend the Certification of Formatio -

the Company by the addition of the following Articles: /%,{2, .
=
ARTICLE ONE
PURPOSE

The Company business and purpose shall consist solely of the acquisition, ownership,
operafion and maintenance of the real estate described on Exhibit A, located in Fort Myers, Lee
County, Florida (the “Property™) and activities incidental thereto.

ARTICLE TWO
POWERS AND DUTIES

Notwithstanding any other provisions of this Certificate and so long as any obligations
secured by a first priority morigage, deed of trust or deed fo secure debt incurred in connection
with any financing of the Property (a “Security Instrument”) remain outstanding and not
discharged in full, without the consent of all members, the Company shall have no authority on
behalf of the Company to:

(i incur any debt, secured or unsecured, direct or contingent (including
guaranteeing any obligation), other than obligations secured by the Security
Instrument, except unsecured frade and operational debt incurred with trade
creditors in the ordinary course of its business of owning and operating the
Property in such amounts as are normal and reasonable under the
circumstances, provided that such debt is not evidenced by a note and is paid
when due and provided in any event the outstanding principal balance of such
debt shall not exceed at any one time one percent (1%) of the outstanding
obligations secured by the Security Instrument;

(ii) seek the dissolution or winding up, in whole or in part, of the Company;

(iii) merge into or consoclidate with any person or entity or dissolve, terminate or
tiquidate, in whole or in part, transfer or otherwise dispose of all or substantially
all of its assets or change its legal structure;

(iv) file a voluntary petition or otherwise initiate proceedings to have the Company
adjudicated bankrupt or insolvent, or consent to the institution of bankruptcy or
insolvency proceedings against the Company, or file a petition seeking or
consenting to reorganization or relief of the Company as debtor under any
applicable federal or state law relating to bankruptcy, insolvency, or other relief
for debtors with respect to the Company; or seek or consent io the appointment
of any trustee, receiver, conservator, assignee, sequestrator, custodian,
liquidator {or other similar official} of the Company or of all or any substantial part
of the properties and assets of the Company, or make any general assignment
for the benefit of creditors of the Company, or admit in writing the inability of the
Company to pay its debts generally as they become due or declare or effect a



moratorium on the Company debt or take any action in furtherance of any such
action; or

) amend, modify or alter Articles One, Two, Three, Four, Five or Six of these
Articles.

Notwithstanding the foregoing and so long as any obligation secured by the Security
instrument remains outstanding and not discharged in full, the Company shali have no authority
to take any action in items (i) through (iii} and (v) without the written consent of the holder {_pf the

Security Instrument. v d, ,C\"
I N
ARTICLE THREE 7l <
TITLE TO COMPANY PROPERTY <, . ¥ <
/""‘:;1 . A
All property owned by the Company shall be owned by the Company as an entttyp nd
insofar as permitted by applicable law, no member shall have any ownership interest in ‘a?’i“j
Company property in its individual name or right, and each member’s interest in the Compaihy’ ,, ,’,J
shall be personal property for all purposes. ’/r‘

ARTICLE FOUR
SEPARATENESS/OPERATIONS MATTERS

The Company has not and shail not:

(a) acquire or own any material asset other than (i) the Property, and (i) such
incidental personal properly as may be necessary for the operation of the
Property;

[(+)] fail to preserve its existence as an entity duly crganized, validly existing and in
good standing (if applicable) under the laws of the jurisdiction of its organization
or formation, or without the prior written consent of the holder of the Security
Instrument, amend, modify, terminate or fail to comply with the provisions of the
Articles of Organization as amended hereby, or the Company's Operating
Agreement;

{c) own any subsidiary or make any investment in or acquire the obligations or
securities of any other person or entity without the consent of the holder of the
Security Instrument;

(d) commingle its assets with the assets of any of its principal(s), affiliates, or of any
other person or entity or transfer any assets to any such person or entity other
than distributions on account of equity interests in the Company permitted by the
Security Instrument and properly accounted for;

(e) allow any persan or entity to pay its debis and liabilities (except for a Guaranior
or Indemnitor (as defined in the Security Instrument)) or fail to pay its debts and
liabilities solely from its own assets;

H fail to maintain its records, books of account and bank accounts separate and
apart from those of the partners, members, principals and affiliates of the
Company, the affiliates of a pariner or member of the Company and any other
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person or entity or fail to prepare and maintain its own financial statements in
accordance with generally accepted accounting principles and susceptible to
audit, or if such financial statements are consolidated fail to cause such financial
statements to contain footnotes disclosing that the Property is actuaily ownﬁd by
the Company; ‘L @, Ao

<

.

-~

(@) enter into any contract or agreement with any partner, member, b%mpar cgr’
affiliate of the Company or any guarantor of all or a portion of the ;gatlo ns 4 ¢
secured by the Security Instrument or any partner, member, principal or afﬂhate ’95'
thereof, except upon terms and conditions that are intrinsically fair - <—’.
substantiaily similar to those that wouid be available on an arms-length basis
third parties other than any pariner, member, principal or affiliate of thé/ P
Company, as the case may be, any guarantor or any partner, member, principal ’%’{’ﬂ
or affiliate thereof;

(h) fail 1o correct any known misunderstandings regarding the separate identity of
the Company;

(D hold itself out to be responsible or pledge its assets or credit worthiness for the
debts of another person or entity or allow any person or entity to hold itself out to
be responsible or pledge its assets or credit worthiness for the debts of the
Company (excepi for a Guarantor or Indemnitor (as defined in the Security
Instrument));

)] make any loans or advances to any third party, including any partner, member,
principal or affiliate of the Company, or any pariner, member, principal or affiliate
thereof;

9] fail to file its own tax returns or to use separate contracts, purchase orders,
stationery, invoices and checks;

(] fail either to hold itself out to the public as a legal entity separate and distinct
from any other entity or person or to conduct its business solely in its own name
in order not (i) to mislead others as to the identity with which such other party is
transacting business, or (i) to suggest that the Company is responsible for the
debts of any third party (including any partner, member, principal or affiliate of the
Company or any partner, member, principal or affiliate thereof);

(m) fail to allocate fairly and reasonably among the Company and any third party
(including, without [imitation, any guarantor) any overhead for common
employees, shared office space or other overhead and administrative expenses;

)] allow any person or eniity to pay the salares of its own employees or fail to
maintain a sufficient number of employees for its contemplated business
operations;

(o) fail tc maintain adequate capital for the normal obligations reasonably
foreseeable in a business of its size and character and in light of its contemplated
business operations;



{r) share any common loge with or hold itself out as or be considered as a
department or division of (i) any partner, principal, member or affiliate of the
Company, (i) any affiiate of a partner, principal, member or affiliate of the
Company, or (iii) any other person or entity or allow any person or entity to
identify the Company as a department or division of that person or entity; or

(q) conceal assets from any creditor, or enter into any transaction with the intent to
hinder, detay or defraud creditors of the Company or the creditors of anyﬁéther

person or entity. “ A
e p /{/
ARTICLE FIVE <{,, . c% <
EFFECT OF BANKRUPTCY, DEATH OR e
INCOMPETENCY OF A MEMBER U' L,;;;, ’/':O
The bankruptcy, death, dissolution, liquidation, termination or ad;udtcatlon "“’ ’T}/
incompetency of a member shall not cause the termination or dissolution of the Company an ,%,{%’
the business of the Company shall continue. Upon any such occurrence, the trustee, receiver, =

executor, administrator, committee, guardian or conservator of such member shall have all the
rights of such member for the purpose of settling or managing its estate or property, subject fo
satisfying conditions precedent to the admission of such assignee as a substitute member. The
transfer by such trustes, receiver, executor, administrator, committee, guardian or conservator
of any Company interest shall be subject to all of the restrictions hereunder to which such
transfer would have heen subject if such transfer had been made by such bankrupt, deceased,
dissolved, liguidated, terminated or incompetent member.

ARTICLE SIX
SUBORDINATION OF INDEMNIFICATION PROVISIONS

Notwithstanding any provision hereof to the contrary, any indemnification claim against
the Company arising under these Articles, the Operating Agreement or the laws of the state of
arganization of the Company shall be fully subordinate to any obligations of the Company
arising under the Security instrument or any other Locan Document (as defined therein), and
shall only constitute a claim against the Company to the extent of, and shall be paid by the
Company in monthly installments only from, the excess of net operating income for any month
over all amounts then due under the Security Instrument and the other Loan Documernts.

Dated this {{:'" day of Qctober, 2003.

METRO/HOLLAND, LLC, a Florida limited
liability company

By:  TCL REALTY, INC., an lllinois corporation, its
Manager

LY

By:
Michael Sims, as Executive Vice
President



